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CHAP.  I. 


REVOCATION   OF  WILLS. 


SECT.  I. 

» 

Construction  of  Sect.  6.  of  the  Statute  of  Frauds. 

I.N  the  former  Volume  the  constitution,  efficacy,  and 
construction  of  wills  have  been  severally  the  subjects 
of  enquiry ;  the  alteration,  revocation,  and  restoration 
of  wills,  come  next  to  be  considered  in  their  order. 
Before  the  statute  of  29  Car.  2.,  wills  in  writing  of 
real  estates  might  be  revoked  by  parol ;  and,  indeed, 
alter  that  statute,  such  power  would  still  have  existed, 
(as  we  may  conclude  in  analogy  to  the  doctrine  of  hold- 
ing written  agreements  revocable  by  the  parties,  with- 
out writing,  notwithstanding  the  4th  section,)  if  by  the 
6th  and  22nd  sections,  special  provisions  had  not 
been  made  to  prevent  it. 

VOL.  II.  B 


3  Revocation  of  Wills.  [part  it. 

Much  has  been  said  on  the  difference  in  the  penning 
of  the  5th  section  of  the  statute  respecting  the  execu- 
tion of  a  will  of  lands,  and  of  the  succeeding  section 
which  prescribes  and  restricts  the  methods  of  revoca- 
tion. At  the  end  of  the  case  of  Right  v.  Price  (A)  in 
Douglas's  Reports,  the  learned  Reporter  has  added  a 
note,  in  which  he  has  animadverted  upon  the  difference 
in  the  language  of  the  two  clauses,  which  he  attributes 
to  inaccuracy  in  the  composition  of  the  Act ;  and  it 
cannot  be  denied  that  the  variation  in  the  terms,  where 
the  same  principle  must  have  governed,  is  not  easily 
explainable. 

By  the  5th  section.,  the  testator  is  not  required  to  sign 
in  the  presence  of  the  subscribing  witnesses  ;  but  the 
subscribing  witnesses  are  called  upon  to  attest  in  the 
presence  of  the  testator.  And  Mr.  Douglas  observes,  in 
the  note  alluded  to,  that  he  believes  it  is  universally 
understood  that,  to  satisfy  this  5th  section,  a  testator 
must  sign  in  the  presence  of  the  witness. 

But,  by  what  has  been  above  produced  to  the  reader 
on  this  subject,  it  must  have  sufficiently  appeared  to 
him,  that  such  actual  signature,  in  the  presence  of  the 
witnesses,  is  not  held  to  be  requisite  under  the  5th 
section  ;  and  that  it  is  enough,  if  the  testator  acknow- 
ledges his  handwriting  to  the  signature,  or  publishes 
and  declares  it  to  be  his  will,  when  the  witnesses  sub- 
scribe their  attestations. 

By  the  clause  respecting  revocations,  the  subscription 

pf  the  witnesses  is  nqt  expressly  directed ;  while,  oa  the 

>  other  hand,  the  signing  by  the  testator  ii^  the  presence 

'  <        /  /     Qf  the  %Yitnesfte84  is  positively  prescribed.    The  slams 

rs    •)  /      runs  9a  follows  :  "  And  pioreqver,  np  device,  in  writing 

^  L  I       of  tapfc,  twe.iwnts,  or  hereditRiptntfc  uor  any  clause 

thereof/  ahaU  At  wiy  time,  tfter  the>  iwd  fwr.^ 
twenty  <tey  pf  ijwnfy  be  ?evQc«il>ta,  qthewwe  tu%p  ty 
«we  QtJbw  vUl  ox  cpdicfl.  in  writing*  c>r  4>tfc«  writing 
4ed«riog  ttie  tame,  or  by  bunuag,  owweUiog,  teact9&* 

(6)  Dougl.  241. 


cat* .  i.  §  1.]  Statute  of  fraud*.  -  S 

or  obliterating  the  same,  by  the  testator  himself,  or  in 
his  presence,  and  by  bis  directions  and  consent ;  but  all 
devises  and  bequests,  of  lands  and  tenements,  shall 
remain  and  continue  in  force,  until  the  same  be  burnt, 
cancelled,  torn,  or  obliterated  by  the  testator,  or  by 
his  directions  in  manner  aforesaid,  or  unless  the  same 
be  altered  by  some  other  will,  or  codicil,  in  writing,  or 
other  writing  of  the  devisor,  signed^njthe^presence  of 
three  or  four  witnesses,  declaring  the  same  ;  any  former 
law  or  usage  to  the  contrary  notwithstanding." 
As  it  may  reasonably  be  inferred  to  have  been  the  in-  of  the  gram- 

A  *   b.      t        •  i  .  ii-  matical  rcad- 

tentton  of  the  .Legislature,  to  impose  the  same  obligation,  in?  of  the 
as  to  the  formalities  of  execution,  on  all  wills  properly  twfaeftion, 
so  called,  whether  original  or  coming  in  the  place  of  brought  into 
others  antecedently  made,  a  construction   has  been  put  ^^thT'ro- 
upon  the  language  of  the  revocation  clause,  which  has  ▼WomoI  the 

preceding 

brought  the  two  sections  into  equality  in  this  respect,  clause, 
and  thus  imparted  consistency  and  perspicuity  to  the 
statutory  restrictions  upon  the  execution  of  wills. 
The  courts  have  read  the  concluding  words  of  the 
sixth  section,  wilt,  or  codicil,  or  any  other  writing, 
signed  in  the  presence  of  three  witnesses,  so  as  to  detach 
the  words  "  will  or  codicil"  from  the  succeeding  words^ 
"  or  any  other  writing,"  coupling  these  last  words  with 
the  words  which  immediately  follow,  viz.  "  signed  in 
the  presence  of  three  witnesses/' 

Thus  they  have  applied  the  requisition  of  a    tf  sign-  of  the  legal 
ing  in  the  presence  of  three  witnesses,"  to  the  proxi-  founded  upon 
mum  antecedens  only,   "or  any  other  writing;"   and  th«conBtrttC* 
again  coupling  the  succeeding  phrase   "  declaring  the 
same"  with  the  words  immediately  before  it,  have  made 
therewith  this  complete  sentence,  "  or  any  other  toriting 
of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same."     At  the  same  time  the 
words  "will  or  codicil"  are  understood  to  import  & 
wiH  or  codicil  executed  and  perfected  according  to  the 
requisitions  of  the  foregoing  section,  (c) 

In  conformity  to  this  plan  of  construction,  as  it  had 

fc)  EUii  v.  Smith,  1  T*i.  J.  1 1.    Boyle  *  Clarke,  218. 

»2 


tion. 


\ 


Revocation  of  Wills,  [part  it* 

been  judged  a  sufficient  compliance  with  the  requisi- 
tions of  the  fifth  clause,  if  the  testator  acknowledged 
his  signing,  without  actually  executing  it  in  the  pre- 
sence of  the  witnesses,  the  above  reading  of  the  sixth 
section  leaves  the  revocation  by  a  formal  will  to  be 
governed  by  the  preceding  section.,  and  open  to  the 
same  construction. 

Interpreting  the  language  of  the  6th  clause  upon  these 
principles  of  construction,  the  law  which  arises  upon  it  is 
this ;  that  a  will  or  codicil,  in  order  to  revoke  a  former  will, 
must  be  executed  with  the  same  solemnities  as  the  origi- 
nal will,  that  is,  it  should  be  signed  by  the  testator,  or 
by  his  directions  ;  and  subscribed  by  three  witnesses,  in 
his  presence.  And  if  such  subsequent  writing,  accom- 
panied with  all  the  formalities  requisite  to  a  perfect  will 
of  lands,  under  the  5th  clause,  make  a  fresh  disposition 
of  the  property,  inconsistent  with  the  dispositions  thereof, 
by  a  former  will,  it  is  a  plain  revocation  without  any  ex- 
press declaration  of  intention  to  revoke.  But  if  a  writing, 
not  duly  attested  according  to  the  5th  section,  contain 
an  express  declaration  of  intention  to  revoke,  and  fur- 
thermore be  actually  signed  in  the  presence  of  three  or 
more  witnesses,  such  instrument  is  an  effectual  revoca- 
tion, and  the  witnesses  need  not,  as  in  the  case  of  a  sub- 
stantive disposing  will,  under  the  5th  section,  subscribe 
their  names  to  the  instrument,  in  the  presence  of  the 
testator. 


SECT.  II. 

Methods  of  Revocation. 

WILLS  are  in  their  essential  nature  revocable.  A 
man  cannot  make  an  irrevocable  will,  or  by  any  terms 
he  can  use  in  his  will  renounce  the  privilege  of  re- 
voking. And  a  testator  may  revoke  in  two  manners ; — 
by  revocation  express,  and  by  revocation  implied.  A  revo- 
cation may  be  said  to  be  express,  either  when  the  testator, 


cm*,  i.  §  2.]      Methods  of  Revocation. 

by  a  subsequent  writing  signed  by  him  in  the  presence 
of  three  or  more  witnesses,(l)  declares  a  present  inten- 
tion (2)  to  revoke,  according  to  the  construction  above 
considered,  whereby  the  latter  part  of  the  6th  clause  is 
disconnected  from  the  words  ff  will  and  codicil ;"  or,  se- 
condly, by  a  will  executed  with  the  solemnities  re- 
quired by  the  5th  section  of  the  statute,  viz.  by  the 
signature  of  the  testator,  and  the  subscription  of  three 
witnesses  in  his  presence ;  which  latter  mode  may,  it 
should  seem,  be  properly  considered  as  an  express  re- 
vocation, because,  if  a  man,  after  having  made  a  will  of 
lands,  makes  another  will  inconsistent  with  the  former, 
and  gives  to  it  the  form  of  a  substantive  independent  in- 
strument, he  may  be  said  to  have  explicitly  and  expressly 
revoked  the  preceding  will,  since  he  has  himself  declared 
that  the  will  last  made  is  his  will,  at  the  time  actually 
present,  and  by  consequence  that  it  is  to  take  place  of 
every  different  disposition  of  an  earlier  date ;  or,  thirdly, 
by  cancelling,  tearing,  or  obliterating  such  will  by  the 
testator  himself,  or  by  his  direction  or  consent. 

Under  the  2nd  general  head  may  be  classed  all  those 
revocations  which  arise  by  the  inference  of  intention, 
which  the  law  deduces  from  the  collateral  acts  of  a  f 
testator  after  making  his  will ;    and   which  are  not 
within  the  reach  of  the  statute  of  Frauds. 

It  has  been  shewn  that,  according  to  the  prevailing 
opinion,  if  an  instrument  be  designed  as  a  will,  and  is 


(1)  Though,  to  revoke  a  will  by  an  instrument  of  declaration  ac- 
cording to  the  statute,  such  instrument  must  be  signed  in  the  presence 
of  three  witnesses,  yet  it  has  been  held  that  it  is  enough  if  the  wit- 
nesses sign :  it  is  not  necessary  that  they  should  attest  the  fact  of 
the  signing  by  the  testator  in  their  presence,  for  their  actual  subscrip- 
tion is  adopted  only  for  the  purpose  of  facilitating  their  recollection 
of  the  circumstance.  8  Yin.  Abr.  tit.  Devise,  142.  pi.  3.  And  indeed 
U  has  been  said  there  is  no  absolute  necessity  for  the  witnesses  to  the 
testator's  signing  to  subscribe  at  all.  Yin.  Abr.  tit.  Dev.  (R)  4.  pi.  3. 
Townsend  v.  Pearce,  per  Eyre  and  Parker,  J. 

(2)  The  expression  of  an  executory  or  future  intention  to  revoke, 
does  not  operate  as  a  revocation.    Yid.  infra  237. 


5  Revocation  of  WiU$.  [part  it. 

not  made  merely  for  the  purpose  of  revoking  a  former 
will  of  the  same  lands,  it  will  not  have  that  effect, 
unless  it  be  completed  as  the  statute  directs  with  respect 
to  a  will  of  lands,  although  it  be  signed  in  the  presence 
of  three  witnesses ;  (e)   because,  being  intended  as  a 
will,  and  to  revoke  as  such,  it  cannot  revoke  but  as  a 
will,  and  by  virtue  of  that  mode  which  in  the  first  part 
of  the  sixth  clause  is  pointed  out.     And  indeed,  where 
a  testator  designs  to  revoke  a  former  will  by  an  instru* 
ment  making  new  dispositions  of  his  property,  his  in- 
tention to  revoke  is  so  coupled  in  appearance  with  his 
new  testamentary  act,  that,  unless  he  completes  such 
testamentary  act,  by  observing  the  formalities  requisite 
to  its  perfection,  he  is  not  looked  upon  in  law  as  mani- 
festing a  deliberate  purpose  of  revoking. 
a  win,  though      But  although  the  doctrine  seems  now  to  be  settled  as 
o^ratiyAy    it  was  laid  down  in  the  case  of  Limbery  v.  Mason,  (/) 
cumstancc^"    viz.  that  if  a  testator  designs  to  revoke  by  a  new  will, 
SJmCT  wM.  *   unless  the  instrument  be  effectual  to  operate  as  a  will, 
it  shall  not  amount  to  a  revocation ;   yet  the  Vords 
"  shall  be  effectual  to  operate  as  a  will"  must  be  taken, 
as  has  been  before  observed,  with  reference  only  to 
those  requisites  to  its  validity  which  have  been  made 
necessary  to  it  by  the  fifth  clause  of  the  statute  ;  since, 
if  properly  executed  and  attested  to  pass  freehold  lands 
according  to  the  statute,  though  it  should  be  prevented 
from  operating  by  the  incapacity  of  the  devisee,  or  any 
other  matter  dehors  (g)  the  will,  the  former  will  is  never- 
theless revoked  by  it.  (3) 


(e)  Eggleston  ?.  Speke,  Carth.  81. 

(f)  Com.  454. 

(g)  Roper  v.  Radcliffe,  in  Dom.  Proc. 
tit.  Dev.  (R.  3)  pi.  2.  in  twtis. 


1  Bro.  P.  C.  450.    Tin. 


(3)  8  Yet.  J.  37a  per  Lord  Atanfey;  et  vid.  Montague  v. 
Jeffreys  Moor,  4  RoH.  Afcr.  6M5.  Thus  a  willdevieing  land*  in  fee  t* 
the  heir  at  law,  though  void  as  to  the  psrposea  of  a.  will,  jet  operates 
as  a  revocation  if  attested  according  to  the  statute.  Per  Lord  Hand* 
wicke,  in  Ellii  r.  Smith,  I  .Vet.  J.  17. 


In  the  <m«e  of  Onions  1?.  Tyrer,  (h)  the  teetotal-  by 
his  second  will  disposed  of  the  lands  to  the  same  pur- 
poses as  by  the  former  will,  though  to  different  trustees. 
The  first  will  was  executed  fend  attested  according  to 
the  5th  seoiion  ;  the  second  will,  though  subscribed  by  /?  .J 
the  testator,  and  attested  by  three  witnesses,  was  not  sub*-  / /r  >'  &  '  L 
scribed^ by  those  witnesses  in  the  presence^ of  the i.esta-  //7  /j  £>  *  ^v    * 

>r :  it  was  therefore  invalid  as  a  will  of  lands,  but  was  /  f~*~ 
executed  agreeably  to  one  of  the  modes  of  making  a  valid  <r  * 
revocation  prescribed  by  the  6th  section  of  the  statute. 
In  that  case,  the  Chancellor  observed  upon  the  circum- 
stance of  the  dispositions  in  both  instruments  being  the 
same,  (4)  by  which  it  was  demonstrated  that  the  tes- 
tator did  not  mean  to  revoke  the  dispositions  of  the  same 
lands  made  by  his  first  will :  but  his  Lordship  intimated 
that  his  judgment  would  not  have  been  different  if  the 
same  lands  had  been  given  to  other  persons  by  the 
second  will;   taking,  as   it  is   presumed,    the  broad  '  '    '   1 

ground,  that  a  will  of  lands  is  not  to  be  revoked  by  a 
subse$ient  will,  unless  such  subsequent  will  is  effectual 
at  a  will  under  the  statute :  for  the  law^seefns  dow  to 
be  well  settled,  that  though  the  dispositions  of  the  second 
will  be  ever  so  inconsistent  frith  those  of  the  first,  the 


first  Will  shall  stand  unrevoked  unless  the  second  be         / 
signed  by  the  tesiaior,  and  also  subscribed  by  three        / 
witnesses  ito  Jtis  presence.    The  same  consequence  still      f 
folds,  though  the  second  will  contain  an  express  revoking 
clause,  and  is  also  signed  in  the  presence  of  three  wit- 
nesses ;  if  the  revocation  is  Considered  as  being  made 

mjnilttcrviency  to  the  disposing  part  of  the  will; 
which  being  ineffectual  as  not  being  subscribed  by  "the 
witnesses  in  the  testator's  presence^ the  accessary  must 
follow  the  fat*  of  the  principal.  But  where  the  revoking 
clause  has  not  this  connexion  with  the,  disposing  part  of 
the  will,  as  wherTthe  dispositions  relate  to  other  lands 

(h)  1  P.  Wms.  342. 


/ 


■w  ■  ■  >■■ 


(4)  See  tile  decree  containing  the  reasons  on  whicn  it  was  founded, 
stated  from  the  register,  in  Mr.  Coxe's  note  to  the  case. 
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without  affecting  the  subjects  of  the  first  will,  or  where 
the  second  will  is  only  of  personal  estate,  there  seems  to 
be  no  reason  why,  if  it  contain  an  express  revoking 
clause,  and  be  signed  by  the  testator  in  the  presence  of 
three  witnesses,  it  should  not  revoke  an  antecedent  will 
of  lands :  and  such  seems  to  have  been  the  opinion  of 
Lord  Chancellor  Gowper,  in  the  above-mentioned  case 
of  Onions  v.  Tyrer.  (5) 


SECT.  III. 

Inconsistent  Dispositions. 

CONCERNING  the  operation  of  a  subsequent  wiH 
of  lands,  executed  with  the  ceremonies  prescribed  by  the 
5th  section,  as  a  revocation  of  a  preceding  will,  ft  is  ma- 
terial to  be  observed  that  such  effect  is  not  produced  by 
the  subsequent  will,  merely  as  being  posterior  in  time, 
unless  its  dispositions  of  the  property  are  incapable  of 
standing  with  those  of  the  preceding  will :  and  where 
there  is  any  such'  inconsistency,  the  revocation  pro- 
duced thereby  is  confined  in  its  extent  to  the  subjects 
of  the  inconsistent  dispositions.  This  seems  to  be  well 
established  in  Hitchins  v.  Bassett,  (a)  where  the  case 
upon  the  special  verdict  was  as  follows : — Sir  Henry 
Killigrew  was  seised  in  fee  of  the  lands  in  question ; 
and  on  the  12th  of  November,  1644,  made  his  will  in 
writing,  whereby,  amongst  other  hereditaments,  he  de- 
vised the  premises  to  Mrs.  Jane  Berkely,  his  near 

(a)  1  Show.  265.    2  Salk.  591. 


(5)  See  the  same  doctrine  and  reasonings  applied  to  the  question  of 
revocation  upon  the  statute  of  12  Car.  II.  c.  24.  7  Ves.  48.  ex  parte 
Ilchester. 

2 


chap.  i.  ^  3.3    Inconsistent  Dispositions. 

kinswoman,  for  life,  with  remainder  over  to  Henry 
KilligTew,  testator's  natural  son,  in  tail,  and  made  the 
said  Mrs.  Berkely  sole  executrix.  They  further  found 
that  afterwards,  in  1 645,  the  testator  made  another  will  in 
writing :  but  what  was  contained  in  the  last-mentioned 
will,  or  what  was  its  purport  and  effect,  the  jurors  were 
ignorant.  The  argument  for  the  heir  at  law,  and  in 
support  of  the  last  will  as  a  total  revocation  of  the  first, 
vested  mainly  upon  the  construction  of  the  maxim,  that 
a  man  could  not  die  with  two  wills ;  which  the  counsel 
on  that  side  interpreted  to  mean,  that  if  a  man,  after 
having  made  a  will  of  lands,  makes  and  executes  ano- 
ther will,  calling  it  his  last  will  and  testament,  and 
giving  it  the  form  and  language  of  a  substantive  inde- 
pendent will,  it  must  necessarily  be  a  total  revocation 
of  the  preceding  will.  It  was  admitted  that  a  man 
might  make  several  wills  of  particular  subjects :  but 
then  they  ought  to  be  confined  in  expression  to  those 
particular  subjects ;  for  however  different  the  subjects, 
yet  if  the  subsequent  will  was  published  generally  as  a 
man's  last  will  and  testament,  it  must  be  held  to  be  a 
revocation  of  the  former  will.  It  was  also  true  that  a 
testator  might  make  as  many  codicils  as  he  pleased: 
but  there  was  a  wide  difference  between  wills  and  co- 
dicils,— a  codicil  being  an  accessary  to  a  will,  and  not 
destructive,  but  confirmatory  thereof.  It  was  observed 
also,  011  the  same  side,  that  where  a  man  makes  several 
wills  expressly  of  different  particular  things,  these  to- 
gether make  but  one  will,  though  written  upon  different 
papers :  but  that,  as  the  jury  had  found  that  the  testator 
had  made  another  will,  this  must  be  taken  to  mean  a 
general  testament.  And  it  must  be  understood  to 
mean  a  different  will;  for  if  it  had  been  a  dupli- 
cate, to  be  sure  it  would  not  be  a  revocation  :  but  then 
it  ought  to  be  idem,  and  not  aliud  testamentum.  And 
upon  the  whole  they  concluded,  that  if  the  testator 
did  in  fact  make  a  second  will,  not  correspondent  in 
omnibus  with  the  first,  and  purporting  to  be  his  last 


]  0  Hfmcation  of  W&&*.  [par*  it. 

iaUl  tmd  teStomeHt,  it  waa  necessarily  a  total  revoca- 
tion. (1)  « 

These  arguments  were  answered  on  the  other  ride 
by  denying  the  construction  put  upon  the  civil  law 
maxim,  '  that  a  man  can  die  with  but  one  will/  They 
said,  that  the  true  construction  of  that  maxim  was,  that 
where  two  devises  of  the  same  thing*  were  made,  the 
last  must  stand:  but  that  two  wills  might  well  stand 
together  as  to  such  derteea  or  bequests  as  are  not  in* 
consistent.  That  there  wa*  no  ground  for  presuming 
that  the  last  will  in  this  case,  though  a  complete  will, 
cofttained  any  thing  inconsistent  with  the  devise  in  the 
first  will,  under  which  the  lessor  of  the  plaintiff  claimed. 
The  Court  (in  Trinity  term,  4  W.  and  M.)  gave  judg- 
ment for  the  plaintiff;  and  a  writ  of  error  being  after- 
Wards  brought  in  Parliament,  that  judgment  was 
affirmed.  And,  mice  this  case,  the  point  appears  to 
hare  been  considered  as  settled,  that  a  second  substan- 
tive independent  will,  properly  executed,  as  a  will  of 
lands,  is  not,  merely  as  such,  a  total  revocation  of  a 
former  will,  but  only  so  far  as  it  is  inconsistent  with  it; 
though  it  must  be  owned  that  Sir  Matthew  Hale,  when 
he  sat  as  Chief  Baron  in  the  Exchequer,  seemed  to  be 
iff  opinion  on  the  same  case,  (b)  that  such  subsequent 
independent  win,  though  not  importing  in  exprtss 
terms  a  revocation  #f  the  former,  nor  passing  any  land, 
would  amount  in  contraction  of  law  to  a  revocation.^) 

(*)  Seymour  at  Ux.  a.  Roswortky.   Hofd*  *?•. 

■  * ■* ■  ■  — — •— — ^— — « — • — ■-  — - —    -  -  —  —  --  -       -it**-* 

(1)  The  same  fine  of  argument  was  taken  and  purta-ed  by  the 
lite  M*.  Serjeant  Bill  in  arguing  the  case  of  Coadrlgat  v.  tfatwood, 
Cowf».80. 

(2)  la  arguing  the  case  of  Hitchins  c.  Bassett,  it  woasd  seem  as  if 
Serjeant  Maynard  meant  to  concede  that  where  the  second  will  ap- 
pears to  have  appointed  an  executor,  it  might  be  considered  as  that 
sort  of  distract,  substantive,  independent  will,  which  must  revoke  a 
frrtler  Wit  *»#<*>:  bat  ao  authority  Is  frutfd  for  sttcn  a  aonctssJati ; 
aid  k  il  oawefeed  tkaft  «ke  law  fr  •*  this  titae  ctasljr  held  otkvwis*. 


our.  i.  $  3.]       Inconsistent  Dispositions. 

That  great  Judge,  it  is  trtie,  expressed  himself  in  favour 
of  the  first  will :  but  then  it  was  on  the  ground  of  there 
being  no  finding  by  the  jury 'of  the  contents  of  the 
second  will,  so  that  it  did  not  appear  but  that  the  second 
will  was  a  confirmation  of  the  first. 

The  rule,  however,  is  now  established,  that  the  eon- 
tents  of  such  second  will  must  be  found,  and  the  con- 
tents so  found  must  appear  to  be  inconsistent  with  the 
dispositions  of  the  former  will,  to  operate  as  a  revoca- 
tion ;  and  that  if  part  is  inconsistent,  and  part  is  con- 
sistent, the  first  will  shall  only  be  revoked  pro  tanto,  and 
to  the  extent  of  these  discordant  dispositions. 

The  case  of  Hitchins  v.  Bassett  received  confirmation 
from  the  subsequent  case  of  Goodright  v.  Harwood,  (e) 
which  passed  through  three  stages  of  adjudication. 
The  jury  found  by  their  special  verdict  that  J.  Lacy 
made  two  wills,  both  duly  attested  so  as  to  pass  free- 
hold estates;  and  that  the  disposition  made  by  the 
second  will,  which  was  eight  years  after  the  first,  was 
different  from  the  disposition  in  the  prior  will :  but  in 
what  particulars  was  unknown  to  the  jurors ;  and  the 
jurors  did  not  fifed  that  the  testator  cancelled  the  ftrwt 
will,  or  that  the  defendant  destroyed  the  second.  It 
was  contended  for  the  defendant  in  the  writ  of  error, 
that  the  grounds  of  the  decision  in  Hitchins  v.  Bassetit 
were  in  his  favour;  for  that  that  case  was  decided 
against  the  effect  of  the  second  witt  as  a  revocation  of 
the  first,  because  there  was'  no  proof  whatever  of  any 
change  of  intention  in  the  testator,  or  even  that  the 
second  will  did  any  way  affect  or  concern  the  testator's 


11 


(c)  5  Wils.  497.     Cowp.  87.    7  Bro.  P.  C.  344. 


It  was  holden,  before  the  statute  of  Frauds,  tbat  if  a  man  made  his  will, 
aid  devised  his  land  to  J.  S.9  and  afterwards  purchased  the  manor  of 
IX,  and  afterwards  wrote  m  Ms  will  that  J.  I>.  should  be  his  executor, 
tfcii  was  no  aetr  pubttcafio*  to  make  the  lands  pass.  Tin.  tit.  Devise 
(z)  S  per  Popham,  C.  J.  And  the  principle  in  this  respect  mast  be 
tat  same  as  to  republication  ami  mvocati**. 


12  .    Revocation  of  Wills.  *  [part  it. 

lands :  but  that,  in  the  present  case,  it  was  found  that 
the  second  will  was  attested  by  three  witnesses  that  it 
did  relate  to  lands,  and  indeed  to  the  very  estate  in 
question,  because  the  testator  had  no  other  real  estate ; 
and  that,  as  it  had  been  expressly  found  that  the  dispo- 
sition in  1756  was  different  from  the  disposition  in 
1748,  that  finding  amounted  to  a  finding  of  an  express 
revocation  of  the  first  will. 

But  Lord  Mansfield,  after  stating  the  rule  that  a 
subsequent  devise  of  land  must  be  inconsistent  with  a 
prior  devise  of  'the  same  land,  or  the  first  will  would 
stand  as  a  good  subsisting  devise,  observed  that  it  was 
not  found  that  the  second  will  was  in  any  particular  re- 
pugnant to  or*  inconsistent  with  the  first.  Had  the 
defendant  destroyed  the  second  will,  there  might  have 
been  good  ground  to  presume  such  inconsistency  or  re- 
pugnance ;  and  the  jury  might  have  found  the  fact  of 
revocation.  His  Lordship  added,  that  there  was  no 
variation  in  substance  between  this  case  and  that  of 
Hitching  v.  Bassett.  That,  properly  speaking,  another 
will  could  not  exist  without  there  being  a  difference ; 
for  if  it  were  exactly  the  same,  it  would  be  no  more 
than  a  duplicate  or  republication  of  the  first  will.  That 
the  jury,  therefore,  in  finding  it  to  be  another  will, 
said,  ex  vi  termini,  that  it  was  different :  but,  as  they 
had  not  found  in  what  that  difference  consisted,  the 
Court  could  not  presume  that  there  was  any  incon- 
sistency in  the  dispositions  of  the  two  wills,  and  by 
consequence  they  could  not  say  that  the  first  will  was 
revoked. 

This  doctrine  is  in  itself  so  rational,  and  so  founded 
on  authorities,  that  one  is  surprised  at  seeing  the  ques- 
tion renewed,  and  again  disputed  at  so  late  a  period : 
but  even  these  cases  did  not  prevent  the  point  from 
coming  again  into  discussion,  with  a  trifling  variation 
in  the  circumstances,  a  few  years  ago,  in  the  case 
of  Thomas  v.  Evans ;  (d)  in  which  a  person  made  his 

(4)  2  Eait  488. 
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will,  whereby  he  bequeathed  his  personal  estate  to  his 
mother,  and,  after  several  intermediate  limitations,  de- 
vised the  ultimate  remainder  to  T.     Upon  his  having* 
afterwards  acquired  other  estates,  some  by  purchase 
and  some  by  devise,  and  the  bequest  to  his  mother 
having  lapsed  by  her  death,  the  testator  made  a  second 
will  disposing  by  name  of  the  property  which  had  been 
so  devised  to  him ;  and  then  added,  "  as  to  the  rest  of 
mjjrcaljind  personal  estate  I  intend  to  dispose, of  it  by 
acodicil  hereafter  to  be  made  to  this  my  will  "    This 
was  determined  to  be  no  revocation   of  the  former 
will.    It  was  not  necessary  to  suppose  the  words  inti- 
mating the  future  intention  to  be  meant  to  embrace  the 
real  property  before  devised,  as  the  testator  had  ac- 
quired estates  since  the  first  will,  which  were  not  in- 
cluded in  the  second,    and  which  might  satisfy   the 
words  by  which  the  future  intention  was  expressed:  Express inten- 
but,  admitting  these  words  to  include  the  real  property  no  u*uaim*? 
devised  by  the  will,  still  it  did  not  appear  that  the  dis-  cation 
position  intended  to  be  made  of  it  would  be  inconsistent         t!      /      / 
with  the  former  devise,    And  even  supposing  it  to  be   /     /}  ^/,;    / 
intended  to  be  inconsistent,  yet  an  express  intention  \  < 

to  revoke  would  not  operate  as  an  actual  revocation;   !  ff-{.}    ///  [ 
for,  as  was  truly  observed  at  the  bar  and  on  the  bench,   \  *       , 

what  would  not  have  been  a  revocation  by  parol  before  i  /'.  *  :•• 
the  statute  would  not  be  so  since,  though  reduced 
into  writing  with  all  the  formalities  of  the  statute ;  and 
it  had  been  decided  that  a  bare  intention,  to  revoke, 
though  expressed  by  parol,  was  no  revocation  before 
the  statute,  unless  the  testator  declared  that  he  did  re- 
voke his  will.  (3) 


/ 

\ 


/ 


(3)  Cranv el  v.  Saunders,  Cro.  Jac.  497. ;  where  it  was  resolved  by 
the  Court,  that  if  a  man  makes  his  will,  in  writing,  of  land,  and  / 

afterwards  upon  communication  says,  that  "  he  has  made  his  will,  but        £      . 
it  shall  not  stand,  or  "  I  will  alter  my  will,"  these  words  are  not  any  ?/y  ,    4 

revocation  of  the  will,  being  in  a  future  sense,  and  only  a  declaration       t.  *         *  \ 


of  what  he  intends  to  do.   Alittr,  if  he  says  I  do  revoke  it,  or  in  any 
other  manner  declares  his  purpose  to  revoke  it  inprcesentu    But  if  a         \ 
testator  declare  his  intention  by  parol  to  revoke  his  will,  and  that 


r 
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At  a  second  wtH  is  no  revocation  of  the  first,  any 
further  than  as  it  is  inconsistent  therewith ;  so  neither 
does  a  testator,  by  acting  in  any  other  manner  upon  the 
property  which  he  has  already  devised  by  his  will,  re- 
voke the  will  by  such  act  beyond  the  extent  of  that 
necessary  inference  which  fc  created  by  the  inconsist- 
ency between  the  will  and  his  subsequent  conduct. 
Thus,  in  an  early  case,  (e)  where  a  man,  having  issue 
two  sons  by  several  venters,  devised  his  lands  to  F.  his 
eldest  son,  in  tail  male,  remainder  to  the  heirs  male  of 
W.  his  younger  son,  and  for  default  of  issue  to  his  own 
right  heirs ;  and  afterwards  made  a  lease  to  W.  fof 
thirty  years,  to  begin  after  his  the  testator's  death,  and 
died :  it  was  resolved  that  this  lease  made  to  W.  was 
not  a  revocation  of  the  whole  devise,  but  quoad  the 
term  only.  And  the  same  point  was  agreed  to  en  the 
bench  and  at  the  bar,  in  Montague  v.  Jeffreys.  (/) 
But  this  doctrine  was  carried  to  its  fullest  extent  in  the 
caise  of  Lamb  v.  Parker,  (g)  There  Edward  Parker 
by  his  will  devised  to  his  younger  son  W.  Parker  a 
messuage  for  hinety-nine  years,  if  three  lives  therein 
mentioned  lived  so  long,  yielding  and  paying  an  annuity 
of  fifty  pounds  to  his  sister,  who  was  the  plaintiff,  for 
ber  life.  The  testator  afterwards  demised  the  same 
messuage  to  one  L.  for  ninety-nine  years,  if  three 
fives,  named  in  such  demise,  should  so  long  live,  yield* 
ing  and  paying  fifty  pounds  per  annum  to  the  testator, 
bis  heirs  and  assigns.  The  question  was  whether  this 
demise  to  L.  was  a  revocation  of  the  devise  to  W.;  and, 
consequently,  of  the  annuity  payable  to  the  plaintiff. 

The  cause  was  first  heard  at  the  Rolls,  and  then  held 
to  be  a  revocation :   but,   upon  appeal  to  the  Lord 


(<?)  Cro.  Car*  23.  Hodgkinson  v.  Wood,  Ann.  prim.  Car.  Reg. 
(/)  Vin.  tit.  Dev.  u.  (g)  2  Vein.  405. 
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upon  his  arriving  at  such  a  place  he  wflt  execute  bi»  intention,  and  ill 
Ilia  going  thither  he  fa  murdered,  it  hat  been  saftl  that  the  inte&dM 
mttcattOiMnall  take  place.   1  lteib  Atr*.  6M.    f  Vta.  J.  9P1. 
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Keeper,  (A)  the  contrary  ww  adjudged,  and  upon  the 
following  grounds :— That  by  the  lease  to  L.  the  term 
of  ninety-nine  years  commenced  immediately  in  the 
lifetime  of  the  testator ;  whereas  the  term  to  W.  was 
to  commence  from  the  testator's  death :  and  though 
both  were  determinable  for  three  lives,  and  possibly 
L.'s  three  lives  might  happen  to  live  the  longest,  yet 
that  a  reversionary  interest  passed  which  would  carry 
the  rent  reserved  on  L».'s  lease. 

The  ground  of  this  species  of  revocation  is,  a*  is 
above  observed,  the  inconsistency  of  the  posterior  act, 
and  the  inference  of  intention  arising  from  such  incon- 
sistency: proceeding,  therefore,  upon  this  principle,  &  Grant  of  a  ten 
lease  made  subsequent  to  the  will  of  the  devised  land,  was  given  by 
for  the  benefit  of  the  seme  person  to  whom  the  fee  li^r^n!10 
had  been  devised,  and  to  commence  upon  the  decease 
of  the  testator,  was  in  Coke  v,  Bullock  (i)  adjudged  a 
revocation  in  tola.    Had  it  been  to  a  stranger,  it  was  To  a  stranger. 
agreed  it  would  only  have  been  pro  tmt*.  (4)    And  it 
was  likewise  agreed  that  if  the  lease  bad  been  granted  with  a  differ- 
to  begiji  presently,  or  fqturely  in  the  lifetime  of  the;^^' 
devisor,  it  would  have  been  no  revocation,  foe  then 
U  night  have  stood  with  the  will; 

Upon  tiiis  distinction  in  respect  to  the  time  of  the 
GoinmeBeemeiHj  the  case  of  Baxter  u.  Dyer,  (k)  deter* 
mined  by  the  present  Chancellor,  is  in  accordance  with, 
the  lastrQteatieited  case  of  Coke  v.  Bullock.  In  Baxter 
a.  Dyer,  the  testatrix,  after  devising  land*  to  Sir  Jobn 
%er  and  hit*  Heirs,  borrowed  from  the  devisee  a  sun* 

(*)  Si*  Marti*  Wright  (0.  Gw.  J**v  4U. 

(*)  $  Ve*.  J.  066. 


cnt  commence 


A     X  -'J  *     ■    >     II      .  A'< 


-w  m       ■  »  i 


(4)  \  diftiqtfaa  w*|  bare  ad«<*  ted  t*  by  Walmtfey,  J.  which  is 
cfatrij  uo>  Lw9  sa  the  law  is  now  fettled,  vii-  tfrrt  though  in  th*  cqje 

•f  b  lease  to  a  stranger  after,  a  will  made,  such  lease,  if  it  comprehend 
part  ootj  oP  die  same  lands,  is  only  a  revocation  for  such  part ;  yet  if 
i  attract  the  entire  lands,  though  ft  is  partial  only  ia  respect  to  the 
trtate,  it  is  a  total  revocation,  as  extending  specifically  of  er  the  whole 
•object  matter. 


•  •  • 
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of  money,  and  mortgaged  the  devised  estate  to  him,  by 
a  conveyance  in  fee ;  and,  upon  the  ground  that  mort- 
gages are  in  equity  considered  not  as  conveyances  of 
the  estate,  but  as  mere  pledges  thereof  by  way  of  secu- 
rity, this  subsequent  mortgage,  although  it  was  made  to 
the  same  person  to  whom  the  estate  itself  had  been  de- 
vised, was  held  to  be  no  revocation.     As  in  Coke  v. 
Bullock  the  lease  was  to  begin  in  the  lifetime  of  the 
testator,  and  might  have  terminated  before  his  death  ; 
so,  in  this  case,  the  pledge  was  to  take  place  in  the  tes- 
tatrix's lifetime,  while  it  was  her's,  and  at  her  own  drs-v 
posal ;  and  the  object  might  have  been  answered  in  her 
lifetime.     It  was,  therefore,  held  to  be  no  revocation : 
and  the  Chancellor,  after  stating  that  the  case  of  Hark- 
ness  v.  Bayley(Z)  had  been  misreported,  produced  a 
note  which  he  himself  had  made  of  it,  wherein  a  feature 
of  inconsistency  between  the  will  and  the  posterior  acts 
of  the  parties  appeared;  by  attending  to  which  the 
principle  of  that  case  might  be  reconciled  with  his  de- 
cision of  the  case  before  him ;    for  it  appeared  that 
after  the  mother's  devise  in  fee  to  the  daughter,  the 
son  joined  the  mother  in  a  conveyance  of  the  estate  for 
five  hundred  years  to  the  daughter,  with  a  proviso  that 
if  the  mother  or  son  should  pay  during  the  life  of  the 
mother  100/.  a  year  to  the  daughter,  and  the  son  after 
the  mother's  death  should  pay  4000/.  to  his  sister,  then 
the  term  should  cease  and  be  void  ;  and  the  son  more- 
over covenanted  with  the  sister  to  pay  4000/.  to  his 
sister  after  the  mother's  death,  and  also  with  the  mother 
to  pay  the  annual  100/.  to  his  sister  during  the  mother's 
life.     This  conveyance  was  clearly  inconsistent  with 
the  devise ;  and  it  was  also  clear  that  this  mother  in- 
tended the  estate  to  descend  to  the  son. 
/,       The  settled  law,  therefore,  upon  these  cases  is,  that 
/    a  will  is  not  to  be  revoked  but  by  necessary  implication ; 
/      so  that  where  the  subsequent  will  or  posterior  act  is 
/       consistent  with  a  prior  will,  or  with  any  part  of  it,  such 

(/)  Prec.  in  Chan.  514. 


c#*p.  i.  \  4-3    Imperfect  4cts  and  Jmtruments.  If 

fW>r  uriQ  remains  valid  in  part  pr  in  all,  according  tQ 
the  extent  (p  which  the  dispositions  of  the  party  can  be 
effectuated  without  contradiction  or  discordancy.    But  Where  t^CPB 
wwe  two  inconsistent  wills  are  produced  of  the  patP*  8i8tCDt  waif  of 
(fate,  or  both  without  dajte,  neither  pf  which  pan  be  th^^bo*** 
proved  U>  be  last  executed,  they  we  both  necessarily,  35?  ~" 
Wd  by  the  common  law,  void  for  uncertainty  so  for  a? 
tbey  ar?  inconsistent;  and,  supposing  no  act  pf  the 
testator  subsequent  to  the  wills  to  have  explained  and 
reconciled  them,  the  heir  at  law  (m)  h  let  in.    Though, 
according  to  the  case  last  cited  in  the  jnargin;  either 
w])  is  wbjept  to  be  confirmed  by  a  ^beequettt  act  or 
declaration  of  the  testator.  Which  judgment  appears  tp 
jtand  op  a  very  reasonable  and  intelligible  principle : 
since  a  will  cannotbe  judjto  be  revoked  by  a^wiU  tjj| 
the  death  of  the  testator.     And  the  act 
inly  operates  to  decide  which  is  his  last  wiH ;  and  not 
to  produce  the  effect  of  an  implied  or  parol  republica- 
tion, of  which,  since  the  statute  pf  Frauds,  there  ie 
aptbority  and  reason  for  doubting  the  pQssibility,  qp 
wtf  be  ihewn  in  its  proper  place. 


SECT.  JV. 


Imperfect  Acts  and  Instruments. 

IT  is  manifest  that  these  eases  ef  inconsistent  wills 
turn  principally  upon  the  indications  of  intention :  but 
we  must  observe  that  a  will  perfected  as  the  statute 
requires  is  not  subject  to  be  overturned  by  loose  and 
conjectural  inferences  of  an  alteration  of  mind  in  jhfi 
testator.  The  cases  have  reduced  the  doctrine  to  a 
regular  system.  The  statute  itself  has  limited  the  mode 
whereby  a  will  may  be  expressIy~revofced :  and  one  of 
the  modes  prescribed  by  the  statute  is  by  a  subsequent 
will;  which,  we  have  seen,  should,  to  produce  that  effect 

(m)  5  Bro.  P.  C.  57.  Phipps  v.  Earl  of  Aoglesea,  7  Bac.  Ab.  327. 
VOL.  II.  C 


C 
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according  to  the  force  given  by  construction  to  the  word 
rf  will/*  where  it  occurs  in  the  6th  Section,  be  perfected 
with  the  formalities  required  by  the  preceding  Section. 
But  this  construction  of  the  language  of  the  6th  section 
seems  to  have  given  to  it  no  enabling  efficacy,  in  re- 
spect to  the  operation  of  a  will ;  since,  if  the  words 
tc  will  or  codicil"  had  not  been  excepted  out  of  the 
restraint  put  upon  the  power  of  revoking,  it  should 
seem  that  the  statute  must  either  have  been  construed 
not  to  extend  to  the  case  of  a  subsequent  will ;  or  to 
have  enacted  that  a  will  once  perfected,  though  made 
twenty  years  before  the  testator's  death,  must  be  taken 
as  his  last  will,  if  remaining  uncancelled,  notwithstand- 
ing a  subsequent  will  should  be  made  within  a  month 
before  the  decease  of  the  testator,  with  all  the  circum- 
stances constituting  a  perfect  will. 
No  intention         \s  the  law  now  stands,  it  has  been  shewn  that  a 

can  be  inferred  .  i  *  "  «■  v 

from » wui  of  new  substantive  will,  unless  it  be  executed  as  the  ath 
cuted  accord-  Section  directs,  will  not  revoteTa  former  will ;  which 
lute!01  est*~  nile  seems  to  arise  justly  out  of  the  principle  of  inten- 
tion ;  for  an  intention  to  revoke  a  first  will  by  a  second 
can  only  be :  properly  inferred  from  a  legal,  valid,  and 
perfect  disposition  of  the  same  property ;  which  accords 
with  the  rule  of  the  civil  law,  "  Tunc  prim  testamen- 
tum  rumpitur  cum  posterius  perfectum  est.  (1)"  In 
truth,  since  the  statute  of  Frauds,  there  can  be  no 
wiljjn  contemplationof Jaw  that  has  not  been  executed 
with  thejbrmalities  made  necessary  by  that  statute.  It 
is  a  mere  nullity,  (2)  affording  no  ground  of  inconsist- 


(1)  See  the  case  of  the  Earl  of  Ilchester,  7  Ves.  J.  348.  that  a  testa- 
'  mentary  appointment  of  a  guardian,  by  virtue  of  the  12th  Ch.  2^  c.  24. 

is  not  revoked  by  a  subsequent  testamentary  appointment,  which  is 
not  substantively  perfected  by  the  attestation  of  two  witnesses,  accord- 
ing to  that  statute. 

(2)  Equally  so  in  all  courts.  Thus  in  equity,  a  will  of  lands,  un- 
attested according  to  the  statute,  and  containing  a  bequest  of  personalty 
to  the  heir,  will  not  put  him  to  his  election ;  which  is  a  striking  instance 

/  /      to  shew  the  absolute  nullity  of  such  a  devise  in  the  view  of  the  courts 
of  equity. 


/ 


/ 


/ 
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ency  from  which  to  infer  even  a  change  of  intention. 
But  in  general  an  instrumental  act  of  a  testator,  incon-  acto,°thou/»fa 
sistent  with  the  dispositions  of  his  prior  will,   even  JEjESff17. 
though  such  act  may  be  rendered  inoperative  by  the  roa7  ncvoe^" 
want  of  certain  legal  requisites  to  its  validity,  will  effect  win. 
a  revocation.   For  though,  in  the  case  of  a  subsequent 
will,  the  courts  will  not  take  any  notice  of  its  existence 
as  to  any  devise  of  land,  if  not  duly  executed  and  at- 
tested ;  yet,  in  the  other  cases  of  invalid  instrumental 
acts,  they  are  respected  as  indications  of  intention, 
though  specifically  inoperative.     And,  indeed,  if  a  will  ^nd^f  a  ^ 
devising  land  be  executed  and  attested  so  as  to  have  an  ecuted,  though 
existence  as  a  will,  though  from  circumstances  extrinsic  stances  extrin- 
it  be  rendered  void,  it  may  still  effect  a  revocation ;  as  vented  from6 
in  the  case  before-mentioned  of  a  will  devising  land  in  Xy^eve'rthe- 
fee  to  the  heir  at  law.  la)  lc?  rev#c  a 

x    '  pnor  will. 

If  a  testator  leaves  at  his  death  a  dozen  wills,  and 
only  one  executed  and  attested  so  as  to  pass  real  estate, 
such  will,  whatever  may  be  its  date,  is  properly  his  last 
will  as  to  this  part  of  bis  property.     And  as  a  man  can 

have  no  will  but  his  last  will,  there  can  be  no  other 

* 

will  from  which  any  intention  of  the  testator,  incon- 
^  sistent  with  the  dispositions  of  his  operative  will,  can  be 
inferred:  (3)  but  if  a  testator  affects  to  do  something  ; 

instrumentallv,  which  fails  from  the  onussionTof  some 
circumstances  with  which  it  ought  to  be  accompanied, 
and  which,  if  effectuated,  would  by  its  specific  operation 
revoke  a  prior  will,  the  courts  will' take  notice  of  such 
imperfect  instrument,  and  construe  it  a  revocation  as 
much  as  if  it  had  been  rendered  effectual  to  its  purpose. 
For  it'  will  not  be  supposed  that  a  nugatory  act  was 
intended  to  be  done,  when  that  act  was  professedly  to 
-Jiave  immediate  perfection':  whereas  in  the  case  of  an 
unexecuted  will,  which  is  made  in  prospect  of  death, 


(a)  Vid.  Ellis  v.  Smith,  1  Ves.  J.  17.  and  note  (3)  in  page  6. 

(3)  This  is  strongly  put  by  Sir  W.  Grant  in  giving  his  opinion  in 
the  case  Ex  parte  Ilchester.  "  It  is  not  competent  for  a  person  to  ex- 
pin  an  intention,  as  to  land,  by  such  an  instrument.  7  Yes.  J.  378. 

c2 
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and  with  regard  to  a  future  condition  of  things,  it  is 
reasonable  to  suppose  it  tobe  left  purposely  unfinished 
and  inoperative,  to  be  adopted  or  not  on  the  approach 
of  extremities,  as  the  state  of  the  testator's  affairs  and 
connections  may  rt  that  jeason  deteniune  his  incli- 
nations. 
Upon  the  above-mentioned  principles,  the  imperfect 

conveyances  by  a  deed  of  feoffment  without  livery  of 
seisin,  and  by  a  deed  of  bargain  and  sale  of  the  free- 
hold without  such  enrolment  as  is  required  by  the 
statute  in  that  case  provided,  (6)  though  specifically  in- 
operative, are  nevertheless  effectual  revocations.  So, 
before  the  statute  taking  away  attornment,  a  grant  of  a 
reversion  without  attornment  was  a  revocation  of  an 
antecedent  will  devisfcig  the  same  property.  (4) 

Whether  a  deed  intended  to  operate  as  an  appoint- 
ment of  uses,  but  incapable  of  operating  as  a  valid 
appointment,  either  from  a  deficiency  of  power  in  the 
party  executing  the  deed,  or  a  neglect  of  some  cere- 
mony made  necessary  to  the  efficacy  of  the  appointment 
by  the  person  granting  the  power,  can  be  operative  as 
a  revocation,  seems  to  be  left,  by  the  case  of  Shove  v: 
Pinoke,  (c)  in  a  considerable  degree  of  uncertainty.  If 
we  look  to  the  judgment  and  certificate,  (d)  it  is  pWn 
that  this  point  cannot  be  considered  as  judicially  decided 
by  this  ca«e.  Lopd  Kenyon  indeed  observed,  that  even 
supposing  the  appointment  made  in  that  case  to  be  an 
inadequate  conveyance  for  the  purpose  for  which  it  was 
intended  ;  still,  if  it  demonstrated  an  intention  to  revoke 


(ft)  1  RoU.  Abr.  615.   Via.  Dev.<P)  pi,  fi.    Went  Off.  E*.  ««• 
3  Atk.  803. 
(c)  5  T.  R.  154.  (<0  5  T.  R.  310. 


(4)  Went.  Off.  Ex.  22.  So  where  a  tenant  to  the  praecipe  is  made 
towards  suffering  a  recovery,  and  no  other  proceedings  axe  had;  a 
previous  will  is  nevertheless  revoked.  Vid.  Harmood  b.  Qglander,  0 
Ves.  5. 199. 
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the  wit),  it  amounted  in  law  to.  a  revocation  ($)  He  . 
added,  that  if  it  were  necessary  to  decide  the  point,  be 
did  not  see  why  it  might  not  operate  as  a  grant  of  the 
reversion.  But  although  the  late  Chief  Justice  seenaed 
dearly  to  be  of  opinion.,  that  a  void  appointment  would 
have  the  effect  of  revoking  a  prior  disposition  by  will 
of  the  same  property,  such  effect  was  not,  as  far  as 
appears  by  the  report,  at  all  adverted  to  by  the  other 
judges ;  and  in  the  certificate  mention  was  only  made  of 
the  operation  of  the  deed  as  a  grant  of  the  reversion, 
or  as  a  covenant  to  stand  seised  to  uses  (G). 

The  failure  of  the  appointment  in  the  case  of  Shove 
t>.  Pincbe  arose  from  the  defect  of  a  power  to  make  it, 
the  power  originally  reserved  having  been  exercised 
without  a  fresh  reservation :  (7)  but  there  does  not 
appear  to  be  any  sound  distinction  between  such  a  case 
and  one  wherein  the  failure  happens  by  reason  of  .an 
omission  of  any  ceremony,  made  necessary  by  the  per- 
son creating  the  power,  to  its  valid  execution*  Suppos- 
ing the  revocation  to  be  produced  by  inference  of  in- 
tention, it  is  plain  that  the  attempt,  whether  the  feilur£ 
arise  from  one  cause  or  the  other,  affords  an  equal 
inference  of  intention.  (6) 

It  has  been  long  a  settled  point,  that  a  grant  made  to  of  grants  to 
a  person  incapable  of  taking  under  it  may  nevertheless  dfubmtiet. " 

(5)  la  the  cases  of  feoffment  without  livery,  and  bargain  and  sale 
without  enrolment,  the  instrument  itself  is  complete ;  and  there  is  no 
intrinsic  defect  in  it,  but  something  subsequent  is  wanting  to  its  specific 
operation.  Between  these  cases  therefore,  and  that  of  an  appointment 
informally  executed,  or  without  authority,  there  is  a  difference  ;  the 
informality  in  this  fetter  ease  being  in  the  instrument  itself. 

(6)  See  the  observations  made  upon  this  case  by  Lord  Alvanley, 
in  the  important  case  of  the  Earl  of  Iichegter,  7  Ves.  J.  374. 

(7)  For  this  point  see  the  leading  tmt  of  Heli  v.  Bond,  1  Eo.  Ca. 
Afcr.M*. 

(8)  The  instrument  endeavoured  to  be  set  up  in  Clymer  v*  Lrttlet, 
3  Bmr.  1244.  had  »o  definite  legal  character,  or  specific  tendency, 
and  was  therefore  insufficient  to  ground  any  inference  of  intention; 
besides  that  it  laboured  under  a  suspicion  of  forgery. 
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operate  as  a  revocation  of  a  will.     Thus,  where  a 
man,(e)  after  having  made  his  will  in  November,  1739, 
and  thereby  given  all  his  real  and  personal  estate  to  his 
brother,  by  a  deed  poll  made  in  November,  1740,  gave 
and  granted  to  his  wife  all  his  substance  which  he  then 
had,  or  thereafter  might  have,  it  was  decreed  that  the 
grant  was  void,  because  the  law  would  not  permit  a 
man  to  make  a  grant  or  conveyance  to  his  wife  in  his 
life-time  ;  neither  would  a  court  of  equity  suffer  a  wife 
to  take  the  whole  of  a  husband's  estate  beneficially, 
in  his  lifetime ;  for  it  could  not  be  in  the  nature  of  a 
provision,  when  it  comprehended  all  the  husband  was 
entitled  to.     Yet  as  being  an  act  inconsistent  with  and 
repugnant  to  the   will,   though  not  strictly  legal,  it 
amounted  to  a  revocation.     It  produced,  therefore,  an 
intestacy  as  to  the  legacies :  and  though  the  appointment 
of  the  brother  as  executor  remained  unrevoked,  yet 
the  revocation  of  the  legacies  given  to  him  made  him  as 
to  them  a  trustee  in  equity  for  the  next  of  kin. 

In  the  same  manner  a  subsequent  devise  to  a  person 
incapable  of  taking  under  it  is  a  revocation  of  a  prior 
will ;  as  was  determined  in  the  case  of  Roper  v.  Rad- 
cliffe,  (/)  in  the  House  of  Lords, .  where  lands  were 
given,  by  the  second  will,  to  a  papist.  And  the  same 
effect  has  been  adjudged  to  wills  devising  an  estate  to 
the  poor  of  the  parish,  (g)  or  to  a  corporation.  (A) 

But  in  these  cases  of  invalid  instruments  it  does  not 

seem  to  be  so  correct  a  construction  of  their  operation, 

/    to  ascribe  their  revoking  efficacy  to  the  indication  they 

afford  of  an  intention  to  revoke,  as  to  the  indication 

they  afford  of  an  intention  to  do  that  which  by  a  posi- 


(e)  3  Atki  72.  Beard  v.  Beard. 

(/)  In  Dom.  Proc.  1  Bro.  P.  C.  450.  10  Mod.  233.    2  Abr.  Eq. 
Ca.  771. 

(g)  Frenche's  case,  cited  in  Montague's  case,  Vin.  tit.  Dev.  (O) 
4.  and  10  Mod.  94. 

(A)  Vin.  tit.  Dev.  (O)  5. 


/ 
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tive  rule  of  law  is  an  act  of  revocation.  (9)  For  unless 
the  act  if  done  so  as  to  be  effectual  to  its  purpose  would 
have  the  effect  of  revoking,  an  ineffectual  attempt  to 
do  the  act  could  not  produce  such  a  consequence ;  and, 
8s  it  will  appear  hereafter,  this  effect  of  these  acts  them- 
selves,  when  executed  completely,  cannot^jpr  the  most 
part,  be  satisfactorily  explained  on  the  principle  of 
intention. 


23 


SECT-  V. 


Acts  procured  to  be  done  by  Fraud  or  Compulsion. 

WHERE  a  deed  is  void  as  being  covenously  made, 
it  seems  clearly  held  to  be  incapable  of  operating  as  a 
revocation,  for  it  is  a  complete  nullity.  And,  in  a  court 
of  equity,  a  deed  obtained  by  fraud  or  by  compulsion 
has,  in  a  case  before  Lord  Thurlow,  been  held  equally 
inoperative  against  a  subsisting  will.  His  Lordship 
observed,  that  the  reason  against  admitting  such  an  in- 
strument to  have  the  effect  of  a  revocation  was  strong 
in  that  court,  since  when  application  is  made  by  the 
proper  party  it  will  be  ordered  to  be  delivered  up ;  and 
where  a  deed  is  ordered  to  be  delivered  up,  it  is  impli- 
citly declared  to  be  no  deed  (1) 

The  case  just  cited  of  Hawes  v.  Wyatt  was  first  de- 

(9)  Lord  Hardwicke  expresses  this  opinion  in  the  case  of  Hick  ©. 
Mors,  Ambl.  216.  ^md  Abney  v.  Miller,  2  Atk.  598.  and  again  more 
pointedly  in  Sparrow  v.  Hard  castle,  of  which  the  reader  will  find  an 
accurate  note  in  7  T.  R.  416.  where  his  Lordship  says  that  "  these 
imperfect  conveyances  are  revocations,  because  they  import  an  inten- 
tion of  altering  the  condition  of  the  estate." 

(1)  See  the  case  of  Hawes  v.  Wyatt,  3  Bro.  C.  C.  156.  It  seems 
also  to  be  held  in  this  court  that  a  deed  executed  by  mistake  is 
no  revocation  of  a  will*  Vid.  6  Yes.  J.  215.  and  see  post,  tit. 
4  Mistake.* 
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tided  Ity  th6  late  Lord  Aftanley,  when  Master  of  th« 
ftdlla,  Ih  fdVtHlr  Of  (life  revoking  effect  of  the  deed ;  and 
his  dSCfcidh  W&s  reversed,  upon  appeal,  by  the  Idle  Lord 
OfctateHor  Thuttow.  It  appears,  however,  that  Lotd 
Attaritey;  Whttn,  as  Lottl  Chief  Justrcfe  of  the  Cowiteofl 
Pte&s3  he  fcfet  with  the  Chancellor  in  the  case  *x  prtrfd 
Deleter,  (tt)  fetnftflied  of  bid  original  opittkm.  (b)  H« 
observed,  that  in  that  case  the  son,  who  was  the  testfl* 
tor,  after  the  conveyance  to  his  father,  went  abroad  ; 
Jhat  during  his  life  he  never  intimated  any  intention  to 
quarrel  with  it ;  that  the  bill  was  filed  to  set  it  aside 
upon  such  an  exertion  of  parental  authority,  as,  that 
that  court  would  not  pef  fait  an  instrument  so  framed  to 
stand.  His  Lordship  allowed  that  the  deed  could  not 
operate  against  the  heirs  of  the  son  ;  yet  "  he  was  of 
opinion  it  would  revoke  the  will,  for  the  son  thought  it 
was  actually  revoked,  and  that  therefore  to  permit  it  to 
stand  Would  b6  ag&fast  principle ;  that  thtagh  Letfd 
Thurlow  differed  frtrti  him,  he  believed  Hick  v.  Mors(e) 
was  not  adverted  to,  btit  that  there  wfes  the  authority  of 
Lord  HfcrdWicke  that  such  an  instrument  was  sufficient 
to  revoke  a  Will/' 

It  does  not  however,  in  the  only  report  of  the  cafere 
of  Hick  v.  Mors,  distinctly  appear  that  any  fraudulent 
meant  Were  taken  to  ittduce  the  testator  to  execute  the 
Revoking  instrument.  The  Words  of  the  reporter  are, 
c<  he  wfes  prevailed  tqfon  ',"  ahd  td  be  sure  the  facts  of 
the  case  induce  a  suspicion  of  improper  hi  flue  free.  N# 
fraudulent  arts  ot  Andue  infiiienci,  however,  are  dtltted 
to  have  been  used ;  nor  are  any  such  distinctly  alluded 
to  by  Lord  Hardwrcke,  who  refers  the  c&*e  to  that  class 
of  Cases  above  considered,  where  imperfect  conveyances, 
haVe  b66n  held  to  revoke  antecedent  wills.  Stripped 
of  any  colouring  of  fraud,  the  case  was  simply  this : 
A  testator  covenanted  by  indenture  to  levy  a  fine,  and  fa 
the  dted  ipecifitd  the  utte  of  the  firtufre  fine  to  b*  to  H. 

(a)  f  Vci.  J.  848.  (b)  Ibid.  374.  (c)  AAML*1 6. 
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for  1000  years,  whteh  fine  was  accordingly  levied.  He 
afterwaitis  matte  his  will,  property  attested,  ahd  devised 
the  fee  of  the  same  premise*  to  H,,  and  ia  the  year  fol» 
lowing;  executed  a  fresh  Covenant  by  indenture,  reciting 
the  first,  declaring  a  new  and  different  use  of  the  fine, 
wj.  to  H.  in  fee ;  aiVd  whether  by  thid  the  Will  Was 
rfevdked  wta  the  qUestton,  We  may  8ffc,  botrever, 
whether  the  secotid  indenture  6f  ctfventtnk  wttt  good  ad 
to  the  new  use  of  the  fine,  since  if  a  precedent  indenture 
he  made  to  direct  the  uses  of  ail  asMrafogfcj  and  tfi* 
issuance  follows,  the  Toucbstohe  says,  that  the  cofttt* 
sor  or  recoveree  cannot  by  any  act  of  his,  ftubwqaettt  to 
such  assurance,  change  or  avoid  the  prior  use.  (d) 
The  second  indenture  might,  therefore,  have  been  re- 
garded as  inoperative ;  and  was  probably  attacked  on 
that  ground,  for  that  seems  to  have  been  the  view  in 
which  it  presented  itself  to  the  Court. 

It  is,  to  be  sure,  somewhat  difficult  to  apprehend  how 
a  deed  which  is  void,  either  as  being  fraudulently,  surrep- 
titiously, or  coercively  obtained,  and  so  not  moving  from 
the  will,  or  speaking  the  real  sense  of  the  party,  should 
yet  revoke  a  previous  act  deliberately  and  formally  done. 
Where  a  part  only  of  a  deed  is  liable  to  the  imputatioa 
of  fraud,  there  may  be  good  reason  for  holding  the 
other  uncorrupted  part  a  revocation  of  a  prior  testa- 
mentary disposition,  as  far  as  it  is  inconsistent  with  it 
But  the  understanding  does  certainly  struggle  against 
giving  to  an  act  admitted  to  be  invalid  againstthe  person 
performing  it,  on  account  of  the  fraud  or  compulsion 
accompanying  it,  an  operation  destructive  of  a  prior  act, 
voluntarily  and  considerately  performed.  It  is  true 
however  that,,  in  giving  his  opinion  in  the  case  last 
mentioned,  Lord  Hardwicke  observed,  that  it  was  not 
like  the  case  of  a  conveyance  by  covin,  which  would 
make  it  not  the  testator's  deed  at  law ;  and  which,  his 
Lordship  said,  Would  be  a  nullity.  There  is,  to  be  sure* 
a  difference  between  the  case  of  a  deed  void  at  law  for 

(<0  Vii  touchst.  Cb.  on  T)sfcs,  sect.  *• 
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covin  to  which  Non  est  factum  may  be  pleaded,  and  that 
of  a  deed  liable  to  be  set  aside  by  cancelling  or  directing* 
a  reconveyance,  on  account  of  the  fraud  or  compulsion 
used  in  obtaining  it.  But  it  seems  reasonable  for  a 
court  of  equity  to  act  upon  its  own  maxims,  in  analogy, 
to  the  rules  of  law  ;  and  if  that  which  in  that  court  is 
treated  as  deserving  of  being  frustrated  and  rescinded, 
on  account,  of  the  turpitude  of  the  intent  and  contriv- 
ance, were,  nevertheless,  to  be  considered  as  capable 
of  the  collateral  effect  of  revoking  a  will,  this,  as  it 
seems,  would  scarcely  be  reconcileable  with  the. rule  of 
equitas  sequitur  legem. 


SECT.  VI. 


Cancelling. 


Among  the  methods  whereby  a  will  may  be  revoked 
is  that  of  the  destruction  of  the  instrument  itself  by 
burning,  excelling,  tearing,  or  obliterating,  the  same 
by  the  testator  himself,  or  in  his  presence,  and1  by  his 
direction  and  consent;  which  methods  of  revocation 
are  excepted  expressly  out  of  the  statute  of  Frauds. 

^riocid*  T  ^ut  we  are  *°  °^servc  ^at  *t  has  been  always  an  esta- 
blished point,  both  J>efqre  and  since  that  statute,  that 
the  act  of  cancelling  or  destroying  a  will  is  Jn  jtself  an 
equivocal  act,  and  that  its  operation  as  a  revocation 
depends  upon  the  intent  with  which  it  was  done ;  which 
•  must  be  made  to  appear:  for  if  a  man  were  to  throw 
ink  upon  his  will  instead  of  sand,  though  it  were  a  com- 
plete defacing  or  obliterating  of  the  will,  it  would  not 

°  '?  be  a  revocation;  or  if  a  testator,  designing  to  cancel 

his  former  will,  were  accidentally  to  cancel  one  subse- 
quently made  and  meant  to  be  his  last  will,  such  an  act 
would  clearly  be  no  revocation.   In  these  cases  the  in- 
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tention  must  govern.  In  Onyons  v.  Tyrer,  (a)  where  a  ^aSS^md 
testatorj^ncelled  his  first  will,  and  by  a  subsequent  will,  J^8*^^cs 
not  properly  executed,  being  neglected  to  be  subscribed  the  ***»  b»t 
by  the  three  witnesses  in  the  testator's  presence,  set  up  a  the  revocation 
devise  contained  in  the  first  will,  the  first  will,  as  to  was  only  to 
such  devise,  was  held  to  be  unrevoked ;  notwithstand-  fhe'wIfonVthc 
ing  the  testator  in  his  second  will  expressly  revoked  his  ^re^Son, 
first,  which  revocation  was,  in  other  respects,  effectual  */  ^effectual 

.  .  r         *  for  want  of  the 

as  a  declaration  m  writing  within  the  statute.     For  it  prop"  attest*-. 

was  plain  he  did  not  mean  to  revoke  his  first  will,  as  to 

the  particular  lands  devised  by  it,  unless  he  might,  at 

the  same  time  that  he  revoked  the  first,  set  up  the  like  f  -J      £  * 

devise  by  the  second  will.    And  if  by  the  latter  will  the  C  ■'  >cy  ■  ■  /'  '  * 

premises  had  been  given  to  a  third  person,  it  should    /  >»       fo 

never,  said  the  Court,  have  let  in  the  heir;  since  the    \    l*  f'il  £_ 

meaning  ofj^uch  second  will  would  still  be  to  give  to 

the  second  devisee  what  it  had  taken  from  the  first, 

without  any  consideration  had  to  the  heir  :  and  if  the 

second  devisee  took  nothing,  the  first  could  have  lost      '   . 

nothing. 

It  was  plain  that  the  testator  did  not  mean  to  revoke       //    J  y//?L^! 
the  former  will  by  cancelling  simply,  as  a  self-subsist-      ,   /  t    ? 
ing  independent^  substituting  at  jthe  same  fa  / >  /'/+  v'     * 

time  another  perfect  will  in  its  place,  and  not  other-  a  'A-f 

wise ;  and  therefore  the  cancelling  was  but  a  circum-  ]y*** '  '}'  j 

stance,  shewing  that  he  though^ejmdjnade  another  /  /V,  f}£  /  ?/  r  ' 
good  disposition  by  the  second  will.     The  effect  of  J       '  -J 

such  cancelling  depended  upon  the  validity  of  jthe  se-  / ; >  /  '    '   *  '^      3 
cond  will,  and  ought  to  be  taken  as  one  act,  done  at  the    ,'      *  /         i 

~same  time ;  so  that  if  the  second  will  was  not  valid,  as  /  *  J  •  y 

the  testator  thought  it  was,  and  withoutfwhich  he  would  ^  A'"     V 

not  have  cancelled  the  first,  the  cancelling  of  the  first l  '     ;  ^         / 

^will  being  dependent  thereon,  ought  to  be  looked  upon 
as  null  and  inoperative  also.  In  a  word,  it  was  relievable 

in  equity,  under  the  head  of  accident  or  mistake,.-.  ~ — 

Hyde  v.  Hyde  (6)  is  also  a  case  which  sjiews  that  the 

(a)  2  Vera,  743.     1  P.  Wins.  345;    Prec.  in  Ch.  459. 

(b)  1  Eq.  C  Abr.  409. 
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meriting  (1)  or  tearing  of  a  will  must  be  done  qnimo 
rtvoamdi,  to  hare  the  effect  in  law  of  destroying  the 
Validity  of  th*  will.  The  case  was  briefly  as  follows  :— 
A  man  made  his  will  in  writing,  and  thereby  devised  all 
his  real  and  personal  estate  to  hts  wife,  her  heirs  and 
exectitors,  in  trust,  to  pay  his  debts  and  legacies ;  and 
then  devised  several  legacies  to  hi*  children  and  other 
perron*,  and  concluded  thus  :***»"  In  witness  whereof  I 
have  to  this  my  last  will  and  testament,  containing  nine 
sheets  of  paper,  and  to  a  duplicate  thereof,  to  be  left  in 
the  bhnds  of  A.,  set  my  seal  to  every  sheet  thereof;  and 
to  the  last  of  the  said  sheets  my  hand  aftd  seal ;"  which 
will  Was  properly  executed  according  to  the  statute. 

The  testator  being  afterwards  desirous  of  adding 
other  trustees  to  his  wife,  and  to  make  sortie  alterations 
sa  his  will,  eeat  for  a  scrivener,  and  gave  directions  ts 
prepare  a  draught  of  instructions  for  another  wist 
.  which  the  scrivener  did  accordingly,  and  the  testator 

j£  read  it  over  and  approved  of  it,  and  set  his  hand  to  k  ; 

JT       \  and^Jhinkjng  he  had  now  made  a^new  will,  he  putted 

?n*  hi  /£  C  <*rt  of  his  podkef  Mr  Urst  wiB^and  tore  off  the  stab 

/  /  j  /?,  ±jl^  Arom  the  first  eight  sheets,  which  the  scrivener  seeing; 
*y  ^*  s  '  >  asked  him  what  he  was  doing?  "  Why/*  says  he, rf  I 
faryfY  U'1  /)  an  cancelling  my  flret  will/'  "Pray/*  says  the  scri- 
vener* "  hold  your  baad ;  the  other  will  it  not  per- 
fected :  it  will  not  pass  your  real  estate,  for  want  of 
being  exectfted  pursuant  to  the  statute  of  Frauds  and 
Perjuries."  To  which  the  testator  replied :  "I  ma 
**rry  for  that ;"  and  immediately  desisted  from  tearing 
off  any  more  of  the  seals ;  and  soon  afterwards  died 


A  *m 


(1)  It  10  obvious  that  the  word  '  cancelling'  is  used  here  only  to 
signify  the  manual  operation  of  tearing^or  destroying  the  instrument 
itself,  ttrd  tot  the  tlrtusl  effect  oFdestroylug  its  validity^  end  in 
this  m*m<totfh  h  used  in  flie  dause  of  the  stahft*  of  Oiatfes,  wbsfe 
its  effect  of  invoking  a  will  is  e&cepted  set  of  the  teetrictao*  thereby 
created*  But  when  the  cases  speak,  as  they  asmetimes  do,  of  the  om- 
mus  cancellandi,  it  is  manifest  that  they  use  {he  word  as  importing 
the  same  as  revecmidi)  and  not  merely  as  the  sign  or  mode  of  revo- 
cation. -■ 
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without  having  done  any  thing  farther  to  perfect  the 
second  will,  or  to  cancel  the  first.  After  his  death,  «m 
application  to  the  spiritual  court  by  the  wife,  who  was 
made  executrix  to  the  second  will,  it  was  sentenced  to 
he  a  good  will  as  to  the  personal  estate,  and  she  was 
admitted  to  prove  it. 

On  a  bill  brought  by  the  legatees  against  the  wife, 
and  ether  trustees,  to  have  a  specific  performance  of  the 
trust  in  the  first  will,  and  that  the  estate  might  be  sold 
pursuant  to  the  directions  of  that  will,  it  was  insisted 
that  the  first  wiH  was  revoked  either  by  making  the 
second,  or  by  tearing  off  the  seals  from  the  first ;  but 
the  Lord  Chancellor  held,  that  the  subsequent  will  could 
he  no  revocation  as  to  the  real  estate,  net  being  ex- 
ecuted according  to  the  statute  of  Frauds;  and  that  as 
to  tearing  off  the  seals  from  the  first  eight  sheet*,  that 
not  being:  done  ammo  cancdtandi,  was  no  revocation  : 
but  because  the  spiritual  court  had  sentenced  the  second 
wiH  to  be  a  good  will  of  the  personal  estate,  his  Lovd- 
ship  also  held  it  good  to  that  extent,  and  that  such  lega- 
tees of  personalty  in  the  first  will  as  are  left  out  in  the 
eecond,  muat  lose  their  legacies ;  but  as  to  such  as  had 
legacies  by  the  first  wiH  charged  jdii  the  real  estate,  if 
the  sane  legacies  were  devised  them  by  the  aeceaul 
wiH,  that  they  shonU  continue  chargeable  on  the  real 
estate ;  provided  such  legacies  were  not  increased  or 
enfajged  by  the  second  wiM ;  for  though  the  aeoond  will 
was  not  sufficient  in  iteelf  to  charge  the  real  estate,  yet 
since  the  real  eftate  remained  weft  devised,  by  the.  6jxL 
will,  they  should  be  still  secured  by  that  red  estate ;  for 
they  were  not  devised  oqt  of  land  like  a  rent,  but  only 
secured  by  land,  which  before  was  weM  devised  j  but 
as  to  the  new  absolute  personal  legacies  flowed  by  the 
iast  wiS,  they  ebouid  be  chargeable  oriy  on  the  pevso*. 
nal  estate  ;  and  should  have  the  preference  in  being 
first  paid  «ut  of  the  personal  estate,  before  the  other 
fcgaeioa  in  the  first  wiH  charged  npoa  the  veal  estate, 
because  they  had  several  funds  out  of  which  they  might 
he  paid — the  personal  legacies  in  the  last  will  out  of  tb? 
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-  personal  estate,  which  was  well  devised  by  that  will ;  and 
the  legacies  charged  or  secured  upon  the  real  estate, 
which  was  devised  by  the  first  will,  out  of  the  real  estate. 
In  a  late  case  in  the  Court  of  K.  B.  the  facts  were 
as  follow.     C.  P.  made  his  will,  duly  executed  to  pass 
real  property ;  and  having  had  a  quarrel  with  a  person 
whom  he  had  named  a  devisee  therein,  in  a  fit  of  passion 
took  the  same  out  of  his  desk,  and  said  to  a  by-stander, 
"  you  shall  see  whether  I  have  done  any  thing  for  the 
rascal  or  not.     I  have  made  him  a  gentleman."     He 
then  began  to  tear  the  will  through,  when  a  person  near 
laid  hold  of  his  arms,  and  entreated  him  to  abate  his 
passion.     The  devisee,  then,  who  was  present,  prayed 
him  to  consider  his  family,  and  to  pardon  what  he  had 
said  to  offend  him ;   upon  which  the  testator  became 
calm ;  and  his  arms  being  loosed  he  folded  up  the  will, 
and  put  it  in  his  pocket,  and  afterwards  pulled  it  out 
again,  and  said  cc  It  is  a  good  job  it  is  no  worse ;"  and 
after  fitting  the  pieces  together,  added,    "There   is 
nothing  ripped  that  will  be  any  signification  to  it."    The 
•will  was  found  after  the  death  of  the  testator  in  four 
parts ;  and  ejectment  being  brought  by  the  heir  at  law 
to  recover  the  devised  property  against  those  who 
claimed  under  the  will,  the  jury  found  a  verdict  for 
the  defendants,  and  established  the  will ;  which  verdict 
was  approved  by  the  Court  on  a  motion  for  a  new- 
trial,  on  the  ground  that  the  act  of  cancellation  was 
not  completed,  and  that  the  purpose  of  the  testatoi 
to  cancel  his  will  was  changed  before  such  intention 
^~""  had  been  completely  executed ;  for  it  was  the  intention 
of  the  testator  to  do  something  more  if  he  had  not  been 
stopped,  in  order  to  carry  his  purpose  into  effect.    The 
Court  agreed,   however,  that  if  the  cancellation  had 
been  once  completed,  nothing  that  took  place  afterwards 
could  have  set  uj>  the  will  (6) 

^  y    ImISSST      The  cases  moreover  shew  that  the  effect  of  tlfe  mere 
to  shew  the      mechanical  act  of  tearing  may  be  over-ruled,  and  made 

(b)  Doe  on  dem.  of  S.  Perkes  v.  E.  Perkes  and  Others.  3  Barnw. 
and  Aid- 489. 
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lo  yield  to  the  inference  of  an  intention  not  to  revoke 
arising  from  other  circumstances.  Parol  evidence 
of  thejacta  accompanyingthe  act  of  cancelling  is 
admissible  for  the  purpose  of  explanation.  And  on 
the  same  principle  in  a  case  where  the  intended 
cancelling  or  destruction  of  the  instrument  has  been 
prevented  by  fraud  or  contrivance,  affirmative  proof  of 
the  animus  revocandi  would,  doubtless,  be  received,  and 
effect  given  to  such  intention  if  established.  Even  if 
such  intention,  so  endeavoured  to  be  defeated  by  fraud, 
were  manifested  by  no  act  of  the  testator,  it  would  be 
consonant  to  the  general  maxims  of  courts  of  equity 
through  the  medium  of  a  trust  to  give  effect  to  the 
intention,  and  to  treat  as  perfected  that  which  would 
have  been  perfected  but  for  the  fraud.  So  the  slightest 
act  of  tearing,  or  an  incipient  burning  amounting  only 
to  scorching,  will  satisfy  the  statute,  where  the  inten- 
tion tojeypke  can  be  manifested  by  proof  of  accom- 
panying acts,  or  even  declarations  :  but,  without  proof 
of  fraud,  or  partially  executed  intention,  it  will  not  be 
enough  to  shew  a  design  to  cancel,  unaccomplished 
through  mistake  or  accident;  such  a  latitude  would 
frustrate  the  caution  of  the  Legislature  in  the  provisions 
of  the  statute  of  Frauds. 
The  case  of  Bibb  v.  Thomas  (c)  helps  to  shew  the 
_  boundary  in  respect  to  the  admissibility  of  this  evidence.  c~ 
A  testator,  who  had  for  two  months  together  frequently 
declared  himself  discontented  with  his  will,  being  one 
day  in  bed  near  the  fire,  ordered  M.  W.,  who  attended 
him,  to  fetch  his  will,  which  she  did,  and  delivered  it 
to  him,  it  being  then  whole,  only  somewhat  erased.  He 
opened  it,  looked  at  it,  then  gave  it  a  slight  rip  (2)  with 
his  hands,  rumpled  it  together,  and  threw  it  on  the  fire ; 

(c)  2  Bl.  Rep.  1043. 

(2)  Tearing  is  a  sufficient  re?ocation  within  the  statute  without 
cancelling  by  tearing  off  the  seal,  if  the  act  be  accompanied  by  any 
circumstance  demonstrative  of  the  intent  to  revoke.  See  Bibb  on 
dent,  of  Mole  v.  Thomas,  Blackst.  Rep.  1043* 
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but  it  M  *ff.  M  W  took  it  up,  a*d  put  it  into  hsr 
pocket.  The  testator  did  not  see  bee  take  jt  up,  but 
steioed  to  b»v$  some  suspicion  of  it ;  as  be  asked  her 
what  she  was  at,  to  which  ska  made  little  or  no  answer, 
The  tettator  afterward*  said  that  that  should  not  be  bis 
mH,  and  bid  he*  destroy  it ;  to  which  she  replied,  "  So 
1  win,  when  ym  have  mad?  another ;"  but  afterwards, 
upon  repeated  enquiries,  ah*  said  she  had  destroyed  it. 

The  testator  afterwftnfc  told  another  person  that  he 
bad  destroyed  his  will ;  that  he  should  make  no  other 
MtJJhe  bed  seen  his  brother  Jif;  and  desired  the 
person  to  teH  hie  brother  bo,  and  that  he  wanted  to  see 
ittiK  He  afterwards  wrote  to  his  brother,  saying,  "  I 
fare  destroyed  the  will  which  I  made ;  for  upon  serious 
csaaideration  I  was  not  easy  in  my  mind  about  the 
irM ;"  and  desired  him  to  come  down,  saying,  fc  If  I 
4je  intestate,  it  will  cause  uneasinew."  The  testator 
hewever  died  without  making  another  will.  The  Jury, 
with  toe  concurrence  of  tbe  Judge,  thought  this  a 
wSeient  revocation  of  the  will ;  in  which  opinion  Lord 
Chief  Justice  De  Grey  and  the  whole  court,  upon  a 
motion  Cor  a  new  trial,  concurred ;  the  Chief  Justice 
titaerxriag,  that  this  ease  fell  within  two  of  the  specific 
acts  described  by  tbe  statute  of  Frauds ; — it  was  both  a 
toruiflg  and  a  taftrin^ ;  and  that  throwing  the  will  on 
the  life  with  ftp  mt&nt  to  burn  it,  though  it  was  very 
digb%  *qgf4  only  and  fell  off,  was  sufficient  within 
Ahe  statute. 

a  cancelled       Jt  has  bftfrn  observed  in  a  forever  part  of  this  treatise. 

will  is  not  ne-    .  .  *  mi 

cessarity  re-  fr  eowpentiffg  ypon  (he  case  of  Onyoas  v.  Tyrer,  that 
de?truction  of  the  oaneeUiag  is  an  act  not  necessarily  operating  as  the 
•subetitiited    f  j^^^i^  ^a  wjji  "j^  ^  arcumstance  presumptively 

jftfaftting  w*J  expressing  "the  intention,  and  presump- 
tively also  the  execution  of  that  intention  :  but  it  may 
be  explained  away  by  particular  circumstances.1    In 
^  f  Onyons  v.  Tyrer,  the  act  of  cancelling  was  in  some 

port  merely  conditional ;  it  was  for  thejjurpose  of  mak- 
~         injg.wwy  for  another  disposition,  and  only  for  thjtt 
purpose;    and   that  disposition   being   never  legally 
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effectuated,  the  act  of  tearing  the  first  will  being  unac- 
companied with  any  absolute  intention  of  revocation, 
was  held  to  bejnogeratii^^But  where  the  act  of  can- 
celling has  not  such  immediate  reference  to  anoTher 
disposition  by  a  new  will,  but  is  done  upon  grounds  of 
absolute  dissatisfaction  with  the  will  already  made,  the 
first  will  shall  not  be  revived  by  the  cancelling:  or  de-  ?     -        * 

straying  of  a  second:    and  the  rule^is  clear  thafjan    "~-    <^   '  *  '   **' 
absolute  intentional  act  of  cancellation  is  an  act  irrever- 
sibly and  finally  conclusive.  ^ 

If  indeed  thefirstwill,  after  having  been  deliberately    r 
cancelled  anoitsefficacy  destroyed,  could  be  revived    ' 
simply  by  the  cancelling  of  a  subsequent  will,  as  well 
might  a  will  de  novo  be  made  by  courts  of  justice  for  a 
party  deceased  out  of   merej^i^ct^jji^coiT^ctures.      \ 
There  is  a  great  and  jnanifest  difference  between  per-      / 
mittingihe  act  of  cancelling  to  be  qualified  by  refer-  ,/ 
ence  to  the  accompanying  facts,  which  may  shew  it  to 
have  been  done  prospectively  and  in  subserviency  to  a 
fresh  testamentary  disposition;  and  permitting  proof  of 
altered  intention  inferred  from  the   cancelling  of   a    > 
second  will  to  re-establish  the  prior  will  after  it  had   j 
been  once  deHberatively  and  unconditionally  cancelled. 
This  would  be  a  re-making  of   the  will  by   implica-  , 
lion,  which  we  hardly  need  authority  for  saying,  can-  ; 
not  be  done  since  the  statute  of  Frauds. 

The  case  of  Burtenshaw  v.  Gilbert  (d)  will  exemplify . £££5J|J. 
the  observation  iust  above  made.   There  the  testator,  in  «*{•■» and  cnn- 

°  eels  one,  both 

1759,  duly  executed  his  last  will  and  testament,  and  also  are  revoked. 
a  duplicate  thereof;  but  at  the  same  time  declared  that 
it  was  not  a  will  to  his  mind,  and  that  he  should  alter 
it  In  1761  he  made  another  will,  which  was  also  duly 
executed;  the  devises  in  which  were  different  from 
those  in  the  will  of  1759 ;  and  at  the  end  of  it  there 


I 
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(<Q  Cowp.  40.    And  Me  Shep.  Touch,  last  edit  415.     Goodright 
v.  Glazier,  4  Burr.  2514.    Winior  v.  Pratt,  2  Brad,  tt  Biogf  656. 
v.  Cooper,  1  Phill.  Rep.  334. 
VOL.  U.  D 
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was  a  declaration  by  which  lie  nwked  ail  former  wHk 
Alter  executing  the  falter  wiH,  the  testator  took  one  part 
ef  the  old  wiH  in  his  hands,  tore  off  the  name  and  deal, 
and  directed  the  person  who  had  made  the  new  wil  to 
out  off  the  names  of  the  witnesses  to  the  oM  oae,  whpch 
he  did  in  (the  testator'*  preseace.     The  testator,  at  the 
same  time,  aatd  that  a  duplicate  ef  the  former  will  was  in 
the  hands  of  W.,  a  devisee  thereim.    He  then  delivered 
the  new  will  to  the  person  that  made  it,  requesting  him 
to  take  it  away  with  him  to  his  house,  aad  keep  it, 
for  reasons  which  he  mentioned.     Afterwards  a  princi- 
pal devisee  in  both  of  these  wills  died ;  soon  after  which 
the  testator  seat  for  the  last  will ;  and  in  l%3  that  wiH 
was  returned  to  him.     The  testator,  before  his  death, 
sent  for  his  attorney  to  make  a  new  will ;  but  became 
senseless  before  he  arrived.    On  his  death,  one  part  of 
the  will  of  175S,  and  also  the  will  of  1761,  were  found 
together  in  a  paper,  both  cancelled.     The  other  part  of 
the  will  of  1769  was  found  uncancelled  in  the  testator's 
room  among  other  deeds  and  papers.  How  it  came  there 
did  not  appear :  hut  W.,  a  devisee  therein,  was  in  the 
house  when  the  searches  were  made.  The  question  was, 
whether  the  testator  died  intestate  or  not ;  that  is,  whe- 
ther the  will  of  1759  was  revoked  ?  And  it  was  held  that 
the  wiH  of  1759  was  revoked ;   first  by  the  new  will  of 
1761,  which  was  a  complete,  legal,  and  effectual  wiH; 
and  would  have  revoked  the  former,  whether  it  had  been 
cancelled  or  not,  for  at  the  end  of  it  there  was  a  de» 
dauarticin  revoking  ail  former  wills ;  secondly,  because 
the  testator  had  actually  cancelled  the  wiM  of  1759. 

in  axecentoase  in  Chancery(e)  it  was  held,  Chat  where 
a  testator  cancels  the  part  in  his  custody,  the  strong  legal 
of  the  pre-  presumption  is  that  the  duplicate  in  the  possession  of  ano- 
ttJV™  ther  was  not  meant  to  prevail:  that  if  both  are  in  the 
Snc^Jditd11  POS8ession  of  the  testator,  the  one  cancelled,  and  the 
will.  other  uncancelled,  the  presumption  of  revocation  still 

holds  :<  but  k  has  less i  strength  t  that  if -both  are  in  the 

(e)  1  P.Wms.  34  fr. 
% 
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testator's  possession,  the  one  altered  and  cancelled,  the 
etfetr  at  sfato  9110  prius,  the  presumption  against  the 
operative  existence  of  either  may  still  remain,  but  with        '"" 
a  strength  yet  more  diminished.  (/) 

In  Burtenshaw  1?.  Gilbert  the  first jtjll  jku  cancelled: 

but  it  has  been   held  that  where   a    second  will   is 
made,  thejiretj*ema^^  and  afterwards 

the  second  will  is  cancelled,  the  first  is  in  force  as  a 
good  will  at  the  testator's  death.  Thus  in  Goodrich t 
v.  Glazier,,  (g)  where  a  testator,  having  made  a  will  of 
lands,  and  afterwards  given  the  same  lands  to  the  same 
person  by  another  will,  omitted  to  eancel  the  former, 
but  before  his  death  cancelled  the  fatter,  and  both  were 
found  in  his  custody  at  his  decease,  the  second  can- 
celled, the  first  uncancelled,  the  first  Will  was  held  to 
be  effectual ;  the  Court  observing  c<  that  a  wiH  h  ambu- 
latory tiQ^tbe  death  of  the_  testator:  if  he  lets  it  stand 
till  he  dies,  H  is  TiiTwiH ;  if  tie  does  not  suffer  it  so  to 
do,  it  is  not  his  wiH.  Here,  though  the  testator  made 
two  wills,  yet  the  second  will  never  operated;  for  it 
was  only  intentional ;  and  the  testate*  changed  his  in- 
tention, and  cancelled  the  secorttf  d$  that  it  had  no 
effect.  It  was,  indeed,  no  will  at  £Hr  being  cancelled 
before  his  death :  then  the  form  er,  Which  was  never 
cancelled,  stood  as  his  will/' 

Beit  to  this  decision  of  the  Court  of  K.  B.,  where  the 
subject  was  real  property,  a  late  judgment  in  the  pre- 
rogative Court  affirmed  by  the  Court  of  Delegates,  is 
opposed,  as  to  wills  of  personalty,  the  proper  subject  of 
jurisdiction  m  those  fast- men  turned  tribunals.  In  this 
case  the  doctrine  was  elaborately  settled  that  where  a 
prior  testament  is  revoked  by  a  second,  the  simple  act 
of  cancelling  the  second  will  not  revive  the  first,  so  as 
that  without  any  circumstances,  shewing  a  contrary  in- 
tention, an  intestacy  will  follow  as  «he  legal  conse- 
quence ;  but  that  though  the  presumption  eimpliciler 

£/)  Pemberton  t>.  Pemberton,  18  Ves.  J.  %9fi. 

(f )  4  Burr.  9512.  and  see  the  book  44  Am.  pi.  96. 
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is against  the  revival  of  the  first  testament  by  the  can- 
cellation of  the  second,  such  presumption  may  be  met  by 
evidence  of  circumstances,  accompanying  the  destruction 
of  the  second,  which  may  give  it  the  effect  of  restoring 
the  first.  (A) 


SECT.  VII. 
Alteration  and  Erasure. 


A  WILL  is  not  revoked  by  alteration  or  erasure 

*        beyond  the  particular  object    of   such   alteration   or 

erasure;    which   seems  to  have  been  a  point   never 

precisely  in  judgment   before  the  case    of   Larkins 

v.  Larkins,  lately  decided  in  the  Court  of  Common 

Pleas,  (a)    We  must  be  careful,  however,  not  to  con- 

Diffcrence  in    found  erasure  with  alteration;   since  the  latter,  if  it 

iJtenSdon °L&   consists  in  making  any  new  gift  or  disposition,  is  to 

SuratuJnTT"  l^at  extent  another  devise,  and  will  clearly  require  the 

ing  afresh  ex-  will  to  be  re-executed  according  to  the  statute.     The 

excise  of  the  .  _  ° 

disposing  pow-  case  of  Larkins  v.  Larkins  was  in  effect  as  follows  : 
friiTto^re-*      William  Larkins  by  his  last  will,  duly  executed,  de. 
gto^ffect  to    v*6ed  hi*  lands  in  M.  to  his  brother,  John  Pascall  I^ar- 
[^*^^  kins,  Samuel  Enderby  the  younger,  of  Aldermanbury, 
«tate.  in  the  city  of  London,  Esquire,  and  George  Smith,  of 

Lincoln's  Inn,  in  the  county  of  Middlesex,  Esquire, 
their  heirs  and  assigns,  upon  trust,  to  sell  the  6am e 
lands  for  the  purposes  in  the  will  mentioned.  He  also 
gave  the  residue  of  his  estate  and  effects  to  the  same 
persons,  and  appointed  them  his  executors  and  the  guar- 
dians of  his  daughters.  After  this  will  was  executed, 
the  testator,  with  his  own  hand,  made  the  following 
alterations: — in  the  first  devise  to  the  three  trustees,  the 
words  "  the  younger"  and  George  Smith,  of  Lincoln's 
Inn,  in  the  county  of  Middlesex,  Esquire,"  were  struck 

(h)  Moore  and  Metealf  r.  De  la  Torre  v.  Moore,  1  Phil!.  375.;  and 
Moore  v.  Metealf,  to.  406. 
(a)  3  Bos.  et  Pull.  16. 
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out  by  a  pen  drawn  through  them  :  in  the  bequest  of 
the  residue,  the  words  "  the  younger"  and  George 
Smith,  their  heirs,  executors,"  were  struck  out;  but 
orer  the  words  €€  heirs,  executors,"  was  written  the 
word  "  stet ;"  in  the  clause  appointing  guardians,  the 
words  €€  the  younger"  and  "George  Smith,"  were  struck 
out;  and,  lastly,  in  the  clause  appointing  executors  the 
words  €€  the  younger"  and  "  George  Smith"  were  struck 
out.  The  testator  never  in  any  manner  re-executed  or 
re-published  his  will  after  making  the  above-mentioned 
alterations.  And  the  question  was,  whether  the  devise 
of  the  real  estate  to  be  sold  was  revoked,  by  the  testa- 
tor's having  struck  out  the  name  of  George  Smith,  one 
of  the  trustees,  after  the  execution  of  the  will. 

The  ground  upon  which  it  was  contended  that  it  was 
revoked  was  mainly  this,  that  after  devising  the  same 
estate  to  two  persons,  by  revoking  that  devise  as  to  one 
the  testator  had  necessarily  altered  the  estate  of  the. 
other  by  enlarging  it ;  and  that  if  it  could  operate  at 
all,  it  must  operate  as  a  new  gift;  for  whatever  alters 
either  the  quantity  or  quality  of  the  estate  of  the  devisee 
must  be  considered  as  a  new  devise.     This  position, 
however,  in  which  the  strength  of  the  argument  for 
the  total  revocation  consisted,  was  positively  denied  by 
the  court ;  by  whom  it  was  observed,  that  in  a  court  of 
law  the  trustees  must  be  considered  as  joint  tenants  in 
fee ;  that  whatever  alteration  in  the  interest  of  the  other 
trustee  was  created  by  this  erasure,  it  was  an  alteration 
not  arising  from  a  new  gift,  but  merely  from    advoca- 
tion.   And  Mr.  Justice  Chambre  put  the  point  thus : — 
The  devisees  being  joint-tenants,  are  seised  per  my  et 
per  lout:  but  if  one  joint-tenant  die  in  the  life-time  of 
the  testator,  the  other  joint- tenant  takes  the  whole  of 
the  estate,  though  it  never  vested  in  him  during  the  life 
of  the  testator;  the  reason  of  which  is  that  the  original 
is  sufficient  to  pass  the  whole  interest.  (2)     Had 


(2)  See  Page  *.  Page,  2  P.  Wms.  489.     Man  v.  Man,  2  Strange 
905.     Mr.  Justice  Chambre  seems  to  have  pat  the  decision  of  this 
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tbis  been  the  case  of  a  tenancy  in  common,  upon  the 
erasure  of  one  name,  the  remaining  two  would  take 
no  mote  than  the  two-thirds  of  the  estate  (3). 

An  erasure  of  a  part  of  a  will  does  not  necessarily 
operate  as  a  revocation  of  the  whole.  And  it  is  always 
to  be  recollected  that  the  statute  of  Frauds  gave  no 
new  or  positive  efficacy  to  these  symbolical  modes  of 
revoking  a  will,  but  left  them  upon  the  same  footing 
as  they  stood  at  common  law.  (6) 

Short  on  the  demise  of  Gastrell  v.  Smith,  which  was 
determined  a  few  years  ago  in  the  Court  of  King's 
Bench,  (c)  was  the  case  of  an  erasure  of  the  name  of 
one  of  the  trustees,  accompanied  by  the  additional  fact 
of  the  substitution  of  others  in  his  place.  There  a 
testator  devised  lands  to  two  trustees,  in  trust  for  cer- 
tain purpose*,  by  a  will  duly  executed  and  attested; 

(b)  See  Carthew.  81.  (c)  4  East,  419. 

case  upon  its  safe  ground,  viz.  that  the  will  was  not  altered  by  the 
•mure,  as  it  was  made  to  carry  no  more  than  it  was  originally  framed 
to  cajr  j,  since  each  jpi&t~tenant  takes  the  whole  estate.  But  it  woul& 
be  a  very  different  case  if  an  erasure  added  to  the  quantity  of  interest 
carried  by  the  will :  as,  suppose  the  words  '  for  and  during  his  life,' 
after  a  gift  by  a  testator  of  all  his  freehold  estate  to  B.,  to  be  erased  ; 
this  wotrhl  convert  an  estate  for  life  into  a  fee.  And  even  if  the  erasure 
only  change  the  quality  ef  the  estate,  H  would  seem  to  be  a  fresh  exercise 
of  the  disputing  power,  and  to  require  a  fresh  execution ;  as  if,  afteu 
a,  gift  to  two  and  their  heirs,  the  words  '  equally  to  be  divided  be- 
tween them'  were  to  be  struck  outx  this  would  not  be  merely  a  revo* 
.  cation  but  an  altered  devise. 

(3)  Where  a  devise  is  to  several  as  tenants  in  common,  and  one 
dies  in  the  life-tfene  of  the  testator^  the  devise  to  him  becomes  lapsed* 
Bagwell-  *  Dry,  1  P.  Wins.  700.  and  Page  *.  Page,  489.    Bat  if  a 
testator  devise  to  A.  B.  and  C.  as  tenants  in  common,  and  at  the  Um* 
qfihedevtie  only  C.  is  living,  although  C.  will  not  take  the  whole 
estate,  yet  there  is  no  lapse,  properly  speaking,  of  the  shares  intended 
for  A.  and  B. ;  but  they  pass  with  the  residue,  or  go  as  if  they  had 
not  been  mentioned*    If)  however,  tile  devise  be  to  a  class  of  persons 
generally,,  as  to  the  sisters  of  T.  H.,  an4  only  one  out  of  several  was 
living  at  the  time,of  the  devise  who  survives  the  testator,  such  survivor 
becomes  entitled  to  the  whole.    Dot  and  Stewart  v.  Sheffield,   13 
Bast,  520. 
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*tt&  \se  afterwards  struck  oat  the  natne  of  one  of  those 
trustees,  and  inserted  the  names  of  two  others.  The 
wi&  was  not  afterwards  republished :  but  the  court  heM 
that  his  intent  appearing  to  be  eftly  to  revoke,  by  the 
substitution  of  another  good  devise  to*  other  trustees,  as 
loch  new  devise  could  not  taike  effect  for  want  of  the  due 
execution  of  such  altered  wfli  uncBer  the  statute,  it 
shook!  not  operate  as  ai  revocation;  or,  at  most,  it 
could  only  operate  as  a  revocation  pro  tanto  as  to  the 
trustee  whose  name  wis  pblite rated.  Here  it  was  said, 
in  support  of  the  revocation,  that  the  insertion  of 
the  two  new  trustees  in  the  room  of  the  one  whose 
name  was  obliterated  distinguished  this  case  materially 
from  those  of  Larking  v.  Larkins,  and  Humphries  v. 
Taylor ;  (d)  because  it  manifested  the  devisor's  intent 
that  the  remaining  old  trustee  should  not  take  alone. 

But  the  court  observed,  that  the  facte  of  tire  ease 
plainly  shewed  that  the  testator  had  no  object  but  to 
change  his  trustees;  and  it  would  be  unreasonable, 
when  he  had  not  by  any  thins  he  had  done  indicated  a 
disposition  to  dispose  of  his  lands  to  different  purposes 

T**"        ^  *1  IV  «         1  1      * *'*W**^W*^*^"  ?~  •  £•  .1.1  1 


those  declared  by  his^wiD~to  infer  that  he  de- 
signed that  his  will  should  become  inoperative,  and  so 
to  let  in  his  heir  at  law  by  what  he  did,  rather  than 
to  conclude  that  be  thought  be  had  by  the  alterations 
introduced  made  at  valid  disposition  of  his  estate  to  the 
new  trustees,  and  had  no  design  to  alter  his  will  except 
so  far  as  such  obliteration  and  alteration  could  effectuate 
that  purpose,  by  Substituting  the  persons  whose  names. 
lie  interlined  in  the  stead  of  him  whose  name  was  struck 
out.  If,  then,  the  testator  meant  no  revocation  but  by 
me*ns  of  that  which  he,  through  mistake,  supposed  to 
be  a  valid  disposition  to  others,  and  had  no  intention  to  _ 
revoke. by  thejMiteratio^  but  by  an  ef- 

fectual substitution  meant  to  be  made  of  others  in  the 
tiaon  Of  him  whose  name  was  so  obliterated,  the  case 
mast  bte  governed  by  tbalt  of  Onyons  v.  Tyrer. 

(d)  5  Bac.  Abr.  tit.  Will*  attd  Tett.  363.  Edit.  Gwyllim. 
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But  supposing  the  obliteration  of  the  name  of  the 
/.  *  "'one  trustee^to  have  revoked  the  devise  as  to  him,  still 
/& -v.- ■>  s?  *  ~->  the  heir  would  not  be  let  in  ;  for  it  might  be  still  con- 
tended that  the  effect  of  the  obliteration  in  this  case  was 
at  most  to  revoke  only  the  devise  to  that  trustee  whose 
name  was  struck  out .  and,  therefore,  giving  to  that 
obliteration  its  full  effect,  it  would  still  leave  the  devise 
to  the  other  trustee  in  full  force,  and  competent  to 
sustain  all  the  trusts  of  the  will  in  exclusion  of  the 
heir  at  law.  """ ""  """" 


r  7 
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SECT    VIII. 


Mistake. 


PAROL  and  extrinsic  evidence  to  control  an  ex- 
press revocation,  or  to  effectuate  an  alleged  intention 
to  revoke,  not  manifested  by  any  act  of  the  testator, 
ought  not,  in  general,  to  be  received  ;  the  difference 
being  very  plain  between  the  admission  of  such  evi- 
dence to  contradict  what  is  expressed,  or  establish  what 
has  no  support  from  any  other  indications,  and  its  ad- 
mission for  the  purpose  of  explaining,  by  accompanying 
acts  or  declarations,  some  outward  sign  of  a  revoking 
intention,  equivocal  in  its  nature,  as  the  acts  of  cancel- 
ling, obliterating,  and  tearing,  above  considered.     But 
even  express  revocations  have  been  permitted   to  be 
controuled  by  collateral  evidence,  when  that  evidence 
has  been  furnished  by  the  instrument  itself,  as  where 
the  reasons  given  by  the  testator  for  the  revocation  of 
a  former  will  are  professedly  founded  upon  a  mistaken 
apprehension  of  facts.    •  Campbell  t\  French  (a)    is  a 
Where  a  tes-    case  of  this  sort ;  which,  though  decided  in  a  Court  of 
wtokw Cde/  Equity,  proceeded  upon  a  principle  of  common  law. 
misapprehen.    There  the  testator  by  his  will  gave  legacies  to  A.  and 
"h^^oD   B.,  describing  them  as  grandchildren  of  C,  and    their 

does  not  take 

•ton.  (0)  3  Ve§.  J.  321. 
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residence  to  be  in  America ;  and  by  a  codicil  he  re- 
voked these  legacies,  giving  as  a  reason,  that  the  legatees 
were  dead :  but  the  supposition  as  to  that  fact  being 
erroneous/ the  legatees  were  held  to  be  entitled  under 
(be  will,  upon  proof  of  identity  (1).     But  where  a  tes- 
tatrix by  codicil  gave  to  A.  the  legacy  which  she  had 
given  by  her  will  to  the  children  of  B.  prefacing  such 
alteration  thus,  "  As  I  know  not  whether  any  of  them 
are  alive,  and  if  they  are  well  provided  for/'  though 
they  were  in  fact  living,  A.  was  nevertheless  held  to  be 
entitled,  the  words  above  cited  being  construed  to  mean 
that  if  they  were  living  they  were  well  provided  for. 
But  before  such  express  revocation  can  be  vacated  The  mistake 

.  ,  i*     •        i       »nould  appear 

upon  such  grounds,  it  ought  to  appear  very  distinctly,  to  be  in  that 
that  the  mistaken  facts  were  the  impelling  motives  (2)  tuted  the  im- 

________________ pelling  motive 

~~~~~  """ — — ——————————— — —   ^  ^  rcvoca. 

(1)  The  case  mentioned  by  Cicero,  in  his  Treatise  De  Oratore,  tion- 
lib.  1.  c.  38.  has  been  often  cited,  and  relied  on,  as  a  sort  of  authority 
in  our  Courts,  more  especially  in  those  where  the  civil  law  is  taken  as 
a  guide,  for  admitting  evidence  of  this  mistake  of  facts  to  affect  the 
validity  of  a  testamentary  disposition.     We  are  to  observe,  however, 
that  in  that  case  the  error  was  occasioned  by  palpable  misrepresenta- 
tion, and  that  such  misrepresentation  was  the  immediate  and  sole  im- 
pelling motive  with  the  testator  for  altering  his  will,  "  What  cause 
(says  Cicero)  could  be  more  important  than  that  of  the  soldier,  whose 
death  being  announced  at  home  by  a  false  messenger  from  the  army, 
the  father  trusting  to  the  report,  made  another  his  heir,  and  died." ' 
There  was  also  another  question,  arising  upon  that  case,  on  the  prin- 
ciples of  the  civil  law,  viz.  whether  a  son  could  be  disinherited  of  his 
patrimony,  (for  by  that  law  he  had  an  inchoate  sort  of  property  in  his 
father's  effects,)  whom  the  father  had  neither  appointed  heir  by  his 
testament,  nor  disinherited  by  name?  And  this  last  reason  seems  to 
have  been  alone  objection  enough,  as  the  will  was  by  such  omission 
what  the  civil  law  denominated  "testamentum  inofficiosnm."     But 
the  error  as  to  the  fact,  seems  also  to  have  been  considered  as  a  good 
ground  of  objection  by  Cicero.     See  also  James  v.  Greaves,  2  P. 
Wins.  270. 

(2)  If  a  man  gives  a  legacy  to  his  wife  by  the  description  of  his 
chaste  wife,  evidence  of  her  incontinence  is  not  admissible.  And  if 
a  testator,  out  of  love  and  affection  to  a  child,  supposing  it  to  be  his 
own,  had  given  it  a  legacy,  and  it  turns  out  that  the  child  was  not 
bis  own;  in  such  a  case,  according  to, the  opinion  of  Lord  Alvanley, 
in  Kennell  v.  Abbott,  the  legacy  would  not  be  revoked  by  the  mistake. 
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to  the  rewtefttioHi  ;  arid  k  nftttt  b«  reittdfflbeted,  that  hi 
the  Attorney  CeffeY&l  v.  Lkyrt,  (6)  Lord  Hardtriek* 
observedy  that   "k  i«  ft  very  trice  thing'  to  s*y  (tot 
tofouse  fbe  reason  a  man  give*  for  hid  devise  is  false, 
ttatf  therefore  his  devise  shall  fail,  and  how  for  tha* 
Will  &tte*d  1  cannot  day.*    The  case  of  the  Attorney- 
Gttoe&A  v.  Lloyd  tvas  shortly  ad  follows :— J:  M .  by 
\m  Will,  dated  February  the  8th,  1734,  gate  particular 
kinds*,  and  his  personal  estate  to  be  laid  out  in  fends,  to 
dfntftabte  uses ;  and  by  a  Codicil,  dated'  July  12,  1736, 
dfedftred  that  if  by  the  mertmate  act  the  eMates  couW 
not  pas*  to  those  uses,  he  gave  them  to  M.  &  and  hi* 
teto.    By  a  second  eodlcft  of  the  17th  of  March, 
173fr<?,  tetrting  that  he  had  beet*  advised  thafi  the  de- 
tfee  of  his  lands  was  void,  gave  bis  personalty  to  the 
same  charitable  uses,  and  bis  real  estate  to  M.  B.     The 
mortmain  aet  passed  ki  1730,  and  the  testator  died  the 
8th  February,  1737.     The  advice  upon  which  the  tes- 
tator  professed  to  proceed  appeared  not  to  be  well 
founded ;  for  it  had  been  decided  in  Ashbiurnham  v. 
&adshaw,  (e)  by   the    certified    opinion    of   aH    the 
Judges,  (d)  that  a  devise  of  lands  to  charitable  n*es, 
flfttdfe  before  the  statute  of  mortmain,  notwithstanding 
the  testator  survived  the  statute,  passed  the  lands. 

But  Lord  Hatrdwicke  reasoned  thus,  on  the  principal 
case :  "  That  'the  testator  was  so  advised  was  a  feet/ 
iw  his  own  knowledge ;  and  he  grounded  the  devise  in 
the  codicil  Upon  this  advice,  and  not  upon  the  reality  of 
the  law ;  for,  however  that  might  turn  out,  he  might  be 

(ft)  8  A4k*  ***. 

(*)  3  Atk*  86*  and  see  the  cases  in  note  1.  Ed*  Sand. 

(d)  Except  Dentonr  J.  who  wot  in  ill  health. 

Bat  where  a  legacy  was  given  to*  person  nude*  a  particular  character, 
which  he  had  falsely  assumed,  and  wttch  alone  could  be  supposed 
to  be  the  tootle  to  the  bounty ;  a*,  where  a  woman  gave/  a  legacy 
to  a  man  in  the  character  df  her  husband,  whom  she  described:  a*  snch, 
but  who  at  the  time  of  the  marriage-ceremony  with  her  had  a  "wfte 
living,  the  legacy  faired.    Kennelt  x).  Abbott,  4  Ves.  f.  803. 
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aaxieus  to  quiet  a  doubtful  question,  and  to  prevent  it* 

being  litigated  alter  his  death,  by  settling  it  upon  some: 

certain  foundation/'     But  tbe  principal  reason  which 

weighed  with  his  Lordship  was,  that  he  doubted  whether 

the  new  disposition  by  the  codicil  was  pot  singly  upoft 

tbe  point  of  law,  the  words  of  which  were,  "  it  being 

my  intention  that  the  charity  should  be  continued,  and 

being  advised  -my  personal  estate  can  be  given,  I  do, 

therefore,  by  this  codicil,  give  my  personal  estate  to  the 

charitable  uses  before  mentioned ;  and  I  do  hereby  give 

my  real  estate  to  M .  B."    A  case  was  made  for  tbe- 

opinion  of  the  Judges  of  the  King's  Bench,  and  that 

Court  certified  in  favour  of  the  devise  of  tbe  real 

estate  by  the  codicil 


m»  *■ 


SECT*  IX. 

Accident  and  Surprise. 


THERE  may  be  something  also  in  the  eircum* 
stance  of  a  testator's  being  prevented  by  surprise,  or 
even  by  a  sudden  accident,  when  coupled  wkh  ofbet 
particulars  in  his  situation  indicating  the  probability  of 
an  intended  revocation,  which  may  be  allowed  to  ope- 
rate a  revocation  of  his  will.  Wells  v.  Wilson,  (a} 
determined  at  the  Cockpit  in  1756,  011,  appeal  from 
the  West  Indies,  lends  support  to  thid  supposition; 
which  ca&e  was  as  follows : 

A.  wrote  his  witt  on  one  side  of  a  sheet  of  paper, 
but  neither  signed  nor  sealed  it  On  the  other  side 
he  wrote  another  will,  and  signed  aid!  sealed  it  They 
appeared  to  be  both  written  at  the  same  time,  though 
it  seemed  impossible  to  determine  which  had  been 
written  first  There  waa  a  trifling  difference,  He  had! 
provided  for.  the  infest  then  in  ventre  m  mere,  and  who> 
afterwards  was-  bom  in  his.  lifet?<ne*    Sometime  after 

<•>  Cited  bgrSir  Geo*  Hay,  "*  Shepheid  *  Sfeepfcerd.  See  *T.  R,  49. 
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this  A.  died,  leaving  his  wife  ensient  with  a  child  which 
was  afterwards  born.  The  question  was,  whether  the 
will  was  thereby  revoked,  as  the  posthumous  child  was 
entirely  unprovided  for.  Evidence  was  produced  to 
shew  that  in  his  most  serious  moments  he  had  declared 
that  he  had  made  no  will,  but  was  resolved  to  do  so  on 
the  first  opportunity,  mentioning  that  the  situation  of 
his  family  required  such  precaution. 

While  he  was  in  this  state  of  mind,  he   had   the 
misfortune  to  receive  his  death  wound  by  a  fall  from 
his  horse ;  and  in  the  short  interval  between  the  fall 
and  his  death,   his   thoughts  were   employed   on  the 
making  of  his  will ;  and   accordingly  he  sent  for  a 
professional  person :  but  losing  his  senses,  and  dying 
soon  after,  the  paper  was  all  that  was  found.     The 
great  doubt  with  the  Court  was,  whether  the  will  was 
prior  or  posterior  to  the  paper  written  on   the   back 
of  it.     And,  in  order  to  come  at  this,  they  adjourned 
the  case  for  six  months,   that  they   might    enquire 
further  as  to  that  fact.     But  this  enquiry  was  fruit- 
less; and  therefore  the  Court  directed  that  it  should 
stand  for  argument  on   its   particular  circumstances. 
And  at  length,  the  Lords  of  the  Council,  upon  a  view 
of  the  whole  matter,  and'  the  co-operating  argument 
of  a  child's  being  then  unprovided  for,  set  aside  the 
will.     The  decision  did  not  turn  upon  the  naked  fact 
of  the  birth  of  a  child  unprovided  for,  but  upon  such 
feet  coupled  with  the  frequent  declarations  of  the  testa- 
tor, the  state  of  his  mind,  and  his  repeatedly  declared 
intention  in  the  interval  between  the  fall  and  his  death. 

This  is  the  manner  in  which  the  judgment  in  that 
case  is  accounted  for  by  the  learned  Judge  of  the 
Prerogative  Court,  in  Shepherd  v.  Shepherd.  He 
appears,  however,  to  have  omitted  that  circumstance 
in  the  case,  by  adverting  to  which  it  would  seem  that 
the  propriety  of  admitting  the  evidence  of  declared  in- 
tention would  lie  less  open  to  the  objections  arising1  from 

(b)  See  farther  on  this  subject  in  the  chapter  on  the  revocations  of 
Wills  of  personal  estate. 
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the  statute  of  Frauds,  viz.  the  suddenness  of  the  acci- 
dent, which  was  a  surprise  upon  intentions  proved  to 
hare  been  frequently  expressed,  and  so  natural  under 
the  circumstances  of  the  testator's  family  to  have  existed 
in  his  mind. 

A  case  of  this  sort  is  mentioned  in  the  first  volume  of 
Roll's  Abridgment,  (c)  A.  made  his  will,  according 
to  the  statute,  and  afterwards  revoked  it  by  parol,  and 
then  declared  his  intention  to  alter  it  when  he  came  to 
D.,  but  before  he  could  come  to  D.  was  murdered; 
the  will  was  held  to  be  revoked. 


SECT.  X. 

Of  the  Revocation  of  Wills  made  under  Powers. 

IN  a  former  part  of  this  Treatise,  where  the  effi- 
cacy of  wills  was  under  consideration,  that  part 'of 
the  subject  was  viewed  in  its  connection  with  wills 
made  under,  and  in  execution  of,  powers :  it  is 
important  also  to  consider  how  the  law  in  respect  to 
revocations  applies  to  this  description  of  wills. 

A  will  made  in  execution  of  a  power  is,  to  all  in-  A  wD1  «*w&y 

#  *  a  power  is  exc- 

tents,  a  will:  it  is  ambulatory  and  incomplete  till  death,  cutedisac- 
and  alterable  and  revocable  by  cancellation,  or  any  ail  the  ind- y 
of  the  methods  whereby  a  will,  in  the  strictest  and  beiongtouu 
most  absolute  sense,  is  so  affected.     It  is  also  equally  SSS^f*1 
clear  that  if  an  appointee  under  a  power  executed  by 
will  die  before  the  appointer,  the  interest  under  the 
appointment  fails  by  lapse,  as  in  the  ordinary  cases. 

This  rule  is  universal.     A  will  of  copyhold,  though/  So  in  respect  to 

i         ..  -  •  ■         j  .        ft  wU1  of  copy  • 

where  it  is  after  a  surrender,  it  is  not  considered  as  the  hold,  though 
act  by  which  the  estate  is  transferred,  (that  being  the  the^Tb^wch 
operation  of  the  surrender),  is  nevertheless  in  its  own  J^J^l 
nature  specifically  a  will,  though  in  its  instrumentary 
operation  it  is  only  directory  of  the  uses  of  the  sur- 

(e).614. 
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fender.  Thus,  when  the  previous  surrender  was  ne- 
cessary, if  a  copyholder  surrendered  te  the  use  of  bk 
wiM,  and  then  made  his  will  in  favour  ef  A.  and  sur- 
vived him,  the  benefit  was  gone ;  for,  as  a  will,  the 
appointing  instrument  was  inoperative  till  the  death  of 
the  appointor ;  and  if  the  appointee  was  not  thea  in 
existence,  Jfce  gift  could  not  take  plaee.  (a) 

An  appointee  under  a  power  must  clam  according 
<to  the  nature  of  the  autnunent  by  which  the  power  is 
directed  te  be  executed.  Thus,  if  a  power  is  given  by 
deed  to  appoint  lands  by  wilt  **4  the  person  to  whom 
the  power  is  given  makes  his  will  accordingly,  and 
gives  the  lands  to  A.  and  his  issue,  which  words  in  a 
deed  convey  only  an  estate  for  life  to  the  grantee, 
though  the  devisee  takes  properly  under  the  power; 
yet,  because  the  appointment  is  by  will,  the  words  are 
construed  to  convey  an  estate  tail.  .  So,  if  it  were  €€  to 
A.  for  ever/'  the  estate  would  he  construed  a  fee- 
simple  for  the  same  reason. 

Upon  the  same  grounds,  such  an  appointment  by 
will,  in  execution  of  a  power,  is  revocable ;  (6)  and 
therefore,  though,  where  a  power  is  executed  by  deed, 
unless  a  power  of  revocation  is  reserved  by  the  deed, 
(and  such  fresh  reservation  of  power  to  revoke  may  be 
made  taties  quo  ties,)  the  appointment  cannot  be  rer 
Yoked  (1),  yet  if  it  be  executed  by  will,  no  such  fresh 
power  of  revocation  need  be  reserved ;  (c)  the  nature 
of  the  instrument  supplies  it. 

(a)  See  the  great  case  of  tbe  Duke  of  Marlborough  v.  Lord  Go- 
dolphin,  4  Yes.  <H. 

(b)  *  Vos.  77.  8.  C.  tind.  610.  and  see  Robinson  9.  Harttantie, 
2  Brp.  C.  C.  50.  Retd  v.  Shergold,  10  Ves.  J.  370. 

(c)  Hatcher  v.  CurtU,  2  Freetn.  61.  and  see  1  Ves.  139.    1  Bro. 
C.  C.  533.  3  Bra.  C.  C.  319. 

(1)  Hatcher  v.  Curtis*  2  Freem.  61.  Such  appointment  by  deed 
cannot  be  revolted  without  a  fresh  reservation  of  a  power  ia  the  exe- 
cuting iosirucDent  for  that  purpose,  though  the  origins!  deed  shoold 
expressly  authorize  such  future  revocations  as  was  adjudged  in  the 
leading  case  of  Hele  v.  Bond,  Free,  in  Ch.  474. 
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%  the  ewe  tf  Cotter  t>.  l*yw,  (d)  wttcfe  has  been 
abatfy  «Ue4  4o  shew  that  a  ooveaant  entered  ipjbo 
&r  wluafele  coeg^^mliwi  awount?  to  *  w&vejta&ae 
ig  £eurts  of  equity,  and  k  therefore,  in  ,tjtf*e  Gwrt^, 
teW  a  revocation  of  *  will,  it  aJw  appears  .tba^,  wtam 
tiue  will  works  as  an  appewtffwnt  w*df>r  *  power,  it  i« 
egmJJy  evoked  i*  ^qiMby  by  #i<tb  e*ac«t*iy  w*toofc 
muter  aeal.  In  that  <**«,  though  the  w*H  was  Qwfa  m 
^icutiau  of  a  power  by  a  warmed  wawan,  who  auuMt 
in  etactaew  iwvfce  4  will  at  irfl,  (3)  and  (to  c* wijrfmw 
w*  «a%  wfim*  yet  the  fiwt  aniftriintiit  ws*  *$uds*l 
to  be  revoked  by  the  secwd. 

\#xi  Hwdmclo  deoid&d  tfee  case  of  Qke  »>  Heath, 
qpeoaMy  to  this  doctrine,  dftdartag  that  the  found* 
tie?  of  hie  opiiMOn  ww,  that  wb«w*r  m&b  a  poimr  to 
qppoint  is  giro*  fc>  a  wftrwd  wamauj  which  ato  »«»• 
cutes  by  will  it  is  aubject  to  $0  ti»  <jwltaee  <of  a  wit 
Sbe  fea%>  said  his  Lonttetup'  executed  h»  pewcrby  w*U> 
and  caflid  k  *o  throughout.  The  whole  frav*  i*  tea* 
tamentary.  And  although  this  arises  out  of  bsr  power 
to  make  a  will,  and  it  is  a  general  notion  of  law  as  to 
powers,  4hat  any  one  talking  wader  the  directions  of  the 
will  takes  under  the  power  in  the  same  manner  as  if 
their  names  were  inserted  there;  yet. they  must  take 
according  to  the  nature  of  the  power  and  instrument 
taken  together.     And  in  another  place,  (e)  Lord  Hard- 

(d)  2  P.  Wms.  662.  (e)  2  Ves.  78. 


(2)  If  a  married  woman,  with  the  consent  of  her  husband,  make  a 
a  wifl,  the  same  must  be  proved  in  the  Ecclesiastical  Court, 
Mariot  v.  Kinsman,  Cro.  Car.  219.;  and  the  will  of  a  feme 
covert  cannot  be  given  in  evidence  until  it  has  been  proved  in 
the  Spiritual  Court;  see  Jenkin  v.  Whitehouse,  Burr.  431.  and 
Stone  v.  Forsyth,  Doug.  707.  where  Lord  Mansfield  says,  if  the 
Ecclesiastical  Court  will  not  grant  probate,  the  proper  course  is  to 
appeal  to  the  delegates.  Mr.  Douglas  in  note  (+ 150)  ib.  observes, 
that  the  regular  course  in  cases  like  this,  is  for  the  Spiritual  Court 
not  to  give  probate  of  the  will,  but  administration  with  the  will,  as  a 
testamentary  paper,  annexed.— See  Ross  ©.  Ewer,  3  Atk.  160.  edit.  » 
Sanders,  note  (1). 
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wicke  is  more  explanatory  on  this  particular  point, 
where  he  says,  that  the  meaning  of  persons  taking 
under  the  power,  as  if  their  names  had  been  inserted 
in  the  power,  is,  that  they  shall  take  in  the  same 
manner,  as  if  the  power  and  instrument  executing  the 
power  had  been  incorporated  in  one  instrument:  they 
shall  take  as  if  all  that  was  in  the  instrument  executing- 
had  been  expressed  in  that  giving  the  power.  So  it  is, 
said  his  Lordship,  in  the  appointment  of  uses.  If  a 
feoffment  is  made  to  such  uses  as  one  shall  appoint  by 
will ;  when  the  will  is  made,  it  is  clear  that  the  ap- 
pointee is  in  by  the  feoffment:  but  he  has  nothing1 
from  the  time  of  the  execution  of  the  feoffment,  so  as 
to  vest  the  estate  in  him.  The  estate  will  vest  in  him 
according  to  the  nature  of  the  act  done,  and  the  ap- 
pointment of  the  use  from  the  time  of  the  testator's 
death.  This,  therefore,  is  not  a  relation  so  as  to 
make  things  vest  from  the  time  of  the  creation  of  the 
power,  but  according  to  the  time  of  the  act  executing- 
the  power.  {/) 

(/)  And  see  Venderaee  0.  Adorn*  4  Ves.  J.  771. 
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CHAP  II. 

REVOCATION    IMPLIED   FROM   SUBSEQUENT  DEALINGS  WITH 
THE  SUBJECT  OF  THE  TESTAMENTARY  DISPOSITION. 


SECT.  I. 

Subsequent  Conveyances  at  Law. 

THE  general  rule  that  where,  after  making  a  will, 
the  testator  executes  any  legal  conveyance  of  the  de- 
vised property  the  will  is  revoked,  has  long  been  esta- 
blished. This  rule  seems  to  rest  upon  technical 
grounds ;  and,  in  regarding  its  whole  extent,  we  shall 
find  that  the  inference  of  intention  to  revoke  by  -  no 
means  affords  a  satisfactory  foundation  for  it.  The 
true  reason  seems  to  be  that  which  Lord  Hardwicke 
gives  in  Sparrow  v.  Hardcastle,  "  that  the  estate  being 
gone  by  the  conveyance,  the  will  has  lost  the  subject  of 
its  operation/' 

The  alteration  of  the  devised  estate  by  the  act  of 
the  devisor  himself  is  a  case  of  daily  occurrence,  and 
admits  of  some  distinctions  of  great  nicety.  It  will  be 
proper  to  begin  with  some  examples  illustrative  of  the 
general  rule. 

If  a  tenant  in  tail  makes  his  will  and  devises  his  land,  a  recovery  w 
and  then  by  bargain  and  sale  enrolled  makes  a  tenant  after  making' 
to  the  praecipe,  against  whom  a  common  recovery  is  own"iebSl 
suffered  to  the  use  of  the  testator  in  fee,  this  is  a  re-  AnYth£catioIU 
vocation  of  the  will,  (a)    And  it  was  said  by  Lord  g^^Ja1M 

he  does  it  to 

(a)  Dister  v.  Dister,  3  Lev.  108,  See  also  to  the  same  point.  Mar-  «»*»■*■»*"• 
wood  v.  Turner,  3  P.  Wins.  163. 
VOL.  II.  £ 
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Hardwicke  to  have  been  holden  that  where  a  man, 
after  making  his  will,  thinking  he  had  only  an  estate 
tail,  suffered  a  recovery  to  confirm  the  will,  such  act  by 
the  testator  was  a  revocation  instead  of  a  confirmation 
of  the  will.  (6) 

So  also  if  a  testator,  after  having  made  his  will,  levy 
a  fine  to  such  uses  as  he  shall  by  deed  or  will  appoint, 
and  die  without  making  any  new  will,  the  will  made 
prior  to  the  fine  is  thereby  revoked,  (c) 

ivSSSkfhZ      And  if  a  tenant  in  fee  8imPle  devises  his  lands,  and 
E£fLn^in,?.    before  his  death  makes  a  feoffment  of  those  lands  to 

Hi*  will,  to  his 

own  we  in  fee,  another,  to  the  use  of  himself  and  his  heirs,  though 

'  this  to  many  purposes  is  no  alteration  of  the  estate, 

for  he  is  absolute  owner  as  he  was  before,  yet  it  is  a 

effect^'""      revocation,  (d)     And  where  a  tenant  for  life,  remainder 

coreiy.  to  trustees  to  support  contingent  remainders,  remainder 

to  his  first  and  other  sons  in  tail,  with  reversion  to  him- 
self in  fee,  made  his  will  disposing  of  the  reversion, 
and  afterwards  suffered  a  recovery  and  limited  the  use 
to  himself  in  fee,  this,  though  an  ineffectual  recovery, 
was  nevertheless  a  revocation  of  the  will.  ( 1 ) 

Conveyance  The  apparent  hardship  of  this  rule  has  occasioned 

upon  a  special  ,  . 

trust,  or  for  a  some  struggles  to  resist  its  application,  where  it  has 
pose^how fara  been  most  obviously  opposed  to  the  testator's  kiten- 
wvocation.      tjon     Thus  it  has  been  often  contended  that  where 

the  alteration  of  the  estate  was  only  for  an  express 
particular  and  partial  purpose,  not  affecting  the  sub- 
stantial and  beneficial  interest  given  by  the  will,  the 
will  should  not  be  affected  by  it.  Upon  this  ground, 
in  Sparrow  v.  Hardcastle,  it  was  endeavoured  to  be 
maintained  that  the  conveyance  being  designed  for  a 

(6)  Per  Lord  Hardwicke  in  Sparrow  v.  Hardcastle,  7  T.  R.  416. 
note. 

(c)  Doe  and  Dilnot  and  Others  v.  Diluot,  2  N.  R.  401. 
(<*)  1  Roll.  Afor.  615. 


(1)  3  Wils.  6.  Darley  v.  Darley;  and  see  the  remarks  made  upon 
this  case  by  the  late  Lord  Loughborough  in  Brydges  v.  the  Duchess 
of  Chandos,  2  Ves.  J.  430. 
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particular  purpose,  viz.  to  create  a  trust  for  the  benefit 
of  a  person  named  in  it,  subject  to  which  the  trust 
declared  was  to  the  grantor  and  his  heirs.,  it  was  the 
same  as  if  he  had  left  it  to  result,  and  so  much  of  the 
trust  as  remained  in  him  would  pass  by  the  will :  but 
Lord  Hardwicke  rejected  this  reasoning ;  and  declared 
his  opinion  to  be,  that  if  a  man  seised  of  a  real  estate 
devised  it,  and  afterwards  conveyed  the  legal  estate, 
though  only  upon  a  special  trust,  yet  as  he  granted 
the  whole  legal  estate,  it  was  a  total  revocation  of  the 
wifl. 

Lord  Lincoln's  case  (2),  which  was  decided  by  Lord 
Somers,  is  a  strong  authority  to  the  same  point ;  and, 
as  was  observed  in  Sparrow  v.  Hardcastle,  there  could 
not  be  a  more  special  case.     Edward  Earl  of  Lincoln 
had  mortgaged  the  manor  of  S.  to  Wynn  by  a  convey- 
ance in  fee,  and  afterwards  by  will,  in  default  of  issue 
male  of  his  own  body,  devised  it  to  Sir  Francis  Clinton 
(who  was  to  succeed  to  the  title)  for  his  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail,  with  remain  - 
I  ders  over.     The  Earl  having  afterwards  taken  a  fancy 
to  one  Mrs.  Calvert,  and  having  some  notion  he  might 
j  marry  her,  (though  it  was  proved  in  the  cause  there 
never  was  any  intention  in  the  lady  or  her  relations 
respecting   such   marriage,  nor  any  treaty  about  it,) 
made  a  lease  and  release  of  the  devised  premises  to 
trustees,  to  the  use  of  himself  and  his  heirs  till  the  said 
intended  marriage  should  take  effect ;  then  as  to  part  in 
trust  for  Mrs.  Calvert  and  her  heirs,  in  lieu  of  dower, 
and   as  to  the  rest  in  trust  that  the  trustees  should  sell 
it,  to  disencumber  the  part  limited  to  Mrs.  Calvert, 
and   to  pay  the  surplus  of  the  monies  to  his  executors 
and    administrators.     Nothing  was   afterwards    done 
towards  the  marriage ;  and  some  time  after  the  will  the 


(2)  Show.  P.  C.  154.  1  Eq.  Ca.  Abr.  411.  2  Freeman,  202.  and 
bj  Lord  Hardwicke  in  Sparrow  u.  Hardcastle,  vid.  7  T.  R.  418. 
»  not.  to  be  well  reported  in  Fitz-Gibbon,  241.  which  was  in  gene- 
ral a  book  of  no  authority. 
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Earl  died  without  making  arty  alteration  of  it,  leaving 
his  honours  to  descend  to  Sir  Francis  Clinton,  who  had 
but  a  small  estate,  if  any,  and  who  died  soon  after- 
wards. The  plaintiff  the  eldest  son  of  Sir  Francis, 
brought  his  bill  to  have  a  redemption  of  the  mortgage, 
and  a  conveyance  of  the  estate.  And  the  defendants, 
who  were  cousins  and  co-heirs  of  the  testator,  brought 
their  cross-bill  to  be  allowed  to  redeem  and  to  have 
the  estate  conveyed  to  them. 

The  question  was,  whether  the  lease  and  release  by 
the  testator  was  a  revocation ;  and  though  it  was  plain 
he  did  not  intend,  in  the  event  which  happehed,  to 
revoke  his  will,  and  though  by  the  release  the  estate 
was  limited  until  the  marriage  (which  it  did  not  ap- 
pear was  ever  seriously  either  in  his  contemplation  or 
in  that  of  the  lady)  to  continue  in  the  testator  just  as 
before;  the  will  was  nevertheless  held  to  be  revoked. 
It  is  to  be  observed  that  the  conversion  of  this  estate 
into  an  equitable  interest  by  the  mortgage  in  fee  waft 
the   circumstance  which  brought  this   case  into    the 
Court  of  Equity,  and  that  there  was  nothing  in  it  of 
peculiarity  which  varied  the  effect  of  it  in  the  view  of 
that  Court;  so  that  the  doctrine  of  equitas  sequitur 
legem  was  entirely  applicable  to  it;  and  as  by  the  rule 
of  law,  if  this  had  been  a  legal  estate  the  will  would 
have  been  revoked,  there  was  no  reason  why  a  Court 
of  Equity  should  proceed  on  a  different  rule  in  deter- 
mining the  case.     The  decree  was  confirmed  in    the 
House  of  Lords  by  a  majority  of  two  lords  only. 
^Scheilhdonc        The  deeds  executed  in  the  above  case  were  such  as, 
«ti^CwouWible  ^a<*  ^e  estate  been  legal,  would  have  passed  the    es- 
if  the  estate      tate  out  of  the  testator ;  and  wherever  that  is  the  case, 
it  out  of  one     the  will  is  revoked  at  law.  (3)     Upon  the  principle  of 

person  to  ano-  , 

ther,  such  act  "  : 

ia  a  revocation  .     (3)  The  uses  of  the  intended   settlement  were   certainly   incon- 

therule^of11*011  sistent  with  the  will;  but  that  made  no  part  of  the  reason  for  holding 
equitas  sepntur  ^  w\\\  t0  De  revoked  by  the  lease  and  release.   It  was  so  held  solely 

upon  the  ground  that  the  devised  estate  was  for  a  moment  parted  witl 
and  put  out  of  the  testator,  notwithstanding  the  whole  estate  waj 
taken  back  by  the  same  conveyance. 
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analogy,  therefore,  and  of  that  uniformity  in  the  rules 
regarding  property  which  is  so  important  to  be  pre- 
served, a  Court  of  Equity  was  bound  to  follow  the 
authorities  of  the  common  law  courts  in  the  decision 
of  the  case  just  cited,  whatever  inconvenience  to  the 
parties,  or  repugnancy  to  common  feelings,  might  be 
the  consequence ;  and  in  this  view,  that  is,  in  refer- 
ence to  the  consistency  and  generality  of  an  artificial 
system  of  reasoning,  there  does  not  appear  to  be  that 
absurdity  in  the  case  of  Lord  Lincoln  which  has  been 
charged  upon  it  by  a  great  judge,  (e) 

But  by  a  case  of  great  importance,  which  was  after-  if  the  estate  is 
wards  decided  in  K.  B.  (/)  on  a  writ  of  error  from  the  for  a  moment! 
Common  Pleas,  whose  judgment  the  superior  Court  t^uukeT 
confirmed,  the  general  rule  may  be  considered  as  es-  ^  ^J^*111 
tablished  to  the  effect  following :  That  where  a  person, 
seised  of  an  estate,  devises  it,  and  afterwards  conveys 
away  his  whole  estate,  though  but  for  an  instant,  as 
merely  to  give  a  seisin  to  serve  an  use,  and  though  he 
takes  back  the  same  estate  to  the  pa  me  use  as  before, 
or  such  use  is  left  to  result  to  him  so  as  to  be  de- 
scendible from  him  either  in  the  paternal  or  maternal 
line  as  it  was  before,  yet  the  conveyance  operates  as 
a  total  revocation  of  the  will.  And  though  the  object 
of  the  conveyance  be  ever  so  partial  or  minute,  and 
whether  such  pbject  be  certain  or  contingent,  the 
same  consequence  of  a  total  revocation  flows  from  the 
mere  act  of  parting  with  the  estate.  And  from  the 
authority  of  this  case  together  with  that  of  Lord  Lin- 
coln above  cited,  the  conclusion  is,  that  whether  such 
estate  be  legal  or  only  equitable,  the  same  mode  of 
Acting*  upon,  it  by  passing  it  out  of  the  testator,  or  if 
that  cannot  be  strictly  said  Qf  an  equitable  interest, 
by  doing  that  with  respect'  to  it,  which,  if  it  were  a 
legal  estate,  would  pass  it  put  of  b|m  but  for  a  monjeot, 

(e)  Lord  MansfieW,  Doug.  7*2. 

(/)  7  T.  R.  399.   1  Bos.  and  Pull.  576,   Goodtitle  on  dem.  Hoi- 
fad  sad  Otteri  v.  Otway. 


54  Revocation  of  Wills.  [part  iv. 

will  produce  the  same  consequence  of  a  total  revo- 
cation. 

In  the  case  last  referred  to  A.,  being  seised  of  cer- 
tain estates  in  fee-simple,  agreed  by  his  marriage  arti- 
cles to  settle  the  same  so  as  to  secure  his  intended  wife's 
jointure,  and  the  portions  of  younger  children,  and 
then  upon  his  eldest  son  and  his  heirs  male.  He  after- 
wards devised  the  same  estates,  in  case  he  should  happen 
to  die  without  leaving*  any  issue  of  his  body  living  at  his 
decease,  subject  to  any  jointure  he  might  make,  to 
trustees,  for  a  term  of  500  years,  upon  the  trusts  therein- 
after declared,  and  subject  thereto  he  devised  all  his 
real  estate  to  B.  The  testator  afterwards  conveyed  the 
same  estates  by  lease  and  release  to  releasees,  to  the  use 
of  himself  and  his  heirs,  till  the  marriage,  and  then  to 
uses  correspondent  to  the  various  purposes  expressed 
in  the  marriage  articles;  and  for  default  of  issue,  subject 
to  a  term  for  securing  his  wife's  jointure,  to  himself  in 
fee.  The  testator  married  accordingly,  and  died  with- 
out issue.  And  whether  his  will  was  revoked  by  the 
settlement  was  the  question. 

Those  who  argued  against  the  revocation  contended 
that  the  intention  of  the  testator  was  evidently  not  to 
revoke  the  will ;  and  that  as  this  intention  appeared, 
without  any  resort  to  extrinsic  evidence,  from  the  in- 
struments themselves,  the  Court  was  bound  to  give  it 
effect.  That  though  in  point  of  form  an  estate  did 
pass  out  of  the  testator  to  the  releasees,  yet  that  was 
but  a  momentary  effect  of  the  conveyance,  for  by  the 
limitation  of  the  use  to  himself,  and  his  heirs,  till  the 
marriage,  he  was  still  in  of  his  old  use ;  and  the  only 
operative  part  of  the  settlement  was  that  which  limited 
the  uses  according  to  the  articles,  in  an  event  in  which 
the  will  was  to  have  no  operation.  That  this  was  a 
very  different  case  from  a  feoffment  and  refeoffment, 
where  there  was  a  complete  alienation  of  the  land, 
and  an  entire  new  estate  was  taken  back  by  purchase. 
That  the  doctrine  must  have  been  originally  founded 
upon  an  intent  to  revoke,  either  expressed  or  necessa- 
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rtty  to  be  implied  by  law  from  the  inconsistency  of  the 

two  disposition? :  but  that,  in  the  case  before  the  court, 

the  two  instruments  were  not  only  not  inconsistent,  but 

/    the  one  referred  to  and  confirmed  the  other,  and  the 

settlement  was  only  made  in  pursuance  of  the  articles. 

That  in  all  the  cases  of  total  revocations  implied  from 

subsequent  instruments,  the  devisor  changed  the  whole 

estate,  or  the  dispositions  were  inconsistent ;  but  that  in 

the  case  under  consideration  there  was  no  inconsistency, 

nor  was  the  estate  changed  as  to  that  part  of  it  on 

which  the  will  was  to  operate;  for  the  operation  of  the 

will  was  confined  to  the  old  fee-simple,  which  by  the 

limitation  in  the  settlement  was  returned  back  to  the 

testator.     There  was,  it  was  said,  no  new  modelling  of 

the  estate,  for  the  acts  which  took  place  subsequently 

to  his  will  were  in  the  testator's  contemplation  at  the 

time ;  so  that  the  question  was  broadly  this, — whether, 

where  the  intention  was  manifestly  against  a  revocation, 

the  instrumental  mode  of  carrying  the  intention  into 

effect  should  nevertheless  produce  the  legal  consequence 

of  a  revocation. 

But  the  Court  decided,  that  as  the  testator  parted 
with  the  estate,  notwithstanding  the  old  use  resulted 
to  him  again,  still  the  conveyance  operated  as  a  re- 
vocation of  the  will,  because  it  drew  out  of  the  testa- 
tor the  subject  matter  upon  which  the  wUl  was  to 
operate. 

And  in  the  late  case  of  Vawser  v.  Jeffery  (g)  the 
Lord  Chancellor  expressed  himself  with  great  distinct- 
ness as  follows  upon  this  subject.  "  It  is  now  settled, 
at  least  I  shall  so  consider  it,  until  the  House  of  Lords 
decides  the  contrary,  that  if  a  man  devises  a  fee- simple 
estate.,  and  afterwards,  for  securing  a  jointure,  instead  of 
limiting  a  jointure,  which  would  be  quite  enough,  by 
lease  and  release  conveys  the  estate  out  of  which  the 
jointure  is  to  come,  to  the  use  of  himself  for  life,  with 
remainder  to  the  intent  and  purpose  that  the  intended 

(g)  2  Swanst  J73. 
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wife  may  take  a  rent  charge,  and  to  the  use  that  she 
may  distrain,  and  then  to  enter,  with  remainder  to 
trustees,  for  ninety-nine  years,  the  better  to  secure  the 
jointure,  with  the  ultimate  remainder  to  himself  and 
his  heirs,  although  the  moment  he  takes  the  seal  off  the 
wax  his  old  estate  is  eo  instanti  vested  in  himself,  that 
is  a  revocation  of  the  will.  We  are  to  remember,  how- 
ever, the  distinction  between  such  a  case  as  above  sup* 
posed  by  Lord  Eldon,  and  mortgages,  conveyances  and 
for  payment  of  debts,  or  to  secure  mere  personal  in- 
terests, which  are  looked  upon  in  Courts  of  Equity 
as  mere  personal  securities.  .  < 

Such  a  series  of  well-considered  cases  have  con- 
curred in  establishing  this  particular  doctrine  on  the 
subject  of  revocation  by  a  subsequent  conveyance,  that 
the  general  rule,  as  laid  down  in  the  preceding  pages, 
may  now  be  considered  as  finally  at  rest.  (4)     It  seems 
a  little  extraordinary,  indeed,  that  when  once  it  had 
been  received  in  all  the  courts  as  a  rule,  that  a  con* 
veyance  by  a  testator  of  the  devised  lands  to  the  use 
of  himself,  and  his  heirs  for  ever,  was  a  total  revo- 
cation of  his  will,  it  should  afterwards  be  contended, 
that  a  conveyance  of  the  fee  to  particular  uses,  and 
for  a  partial  purpose,  was  not  a  revocation  beyond 
those  uses,  or  the  exigency  of  that  partial  purpose. 
This  rule  re-  The  rule  respecting  the  revocation  of  wills  does 

salts  from  the.,..  ro  ^ 

necessity  for  not  in  this  instance  rest  upon  the  intent  to  revoke,  but 
being  seised  "at  is  best  accounted  for  by  considering  that  the  testator 
Sakto^wi  must  actually  have  the  interest  in  him,  which  he  at- 
SuinT w°to"  temPts  to  Revise,  at  the  time  of  making  his  wiH :  and 
ifa  time  of  bis  that  as  the  win  is  inchoate  at  the  time  of  making  it, 

and  consummate  by  the  death,  it  must  have  a  poten- 
tial existence  during  the  interval,  and  by  consequence 
the  interest  on  which  it  is  to  operate  must  uninter- 


(4)  Vawser  ©.  Jeffrey,  1<J  Ves.  J.  519.    By  Sir  W.  Grant,  the 
question  is  no  longer  open  to  controversy. 
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ruptedly  continue,  during  the  whole   period,  in   the 
testator. 

If  a  man.,  after  making  his  will,  surrender  his  copy- 
hold not  to  the  use  of  his  will  but  to  new  and  other  - 
uses,  his  will  is  revoked,  although  he  die  before  any 
admittance  in  pursuance  of  such  surrender;  and  it 
has  been  held  that  even  a  covenant  to  surrender  will 
produce  the  same  effect  if  the  surrender  would  have 
been  a  revocation  at  law.  (t)  But  if,  after  having  sur- 
rendered to  the  use  of  his  will,  a  copyholder,  in  fee 
surrenders  to  new  and  particular  uses,  with  reversion 
to  himself  in  fee,  it  has  been  held  that  he  may  devise 
the  reversion,  without  any  fresh  surrender  to  the  use  of 
his  will,  (k)  And  where  a  copyholder,  seised  in  fee, 
surrendered  to  the  use  of  himself  for  life,  with  re- 
mainders over,  and  the  ultimate  limitation  to  himself 
and  his  heirs ;  and  afterwards  surrendered  to  the  use 
of  his  will,  and  made  his  will  accordingly ;  and  then 
was  admitted  on  the  former  surrender,  it  was  determined 
to  be  no  revocation  of  his  will ;  for  his  admittance  re- 
lated to  the  time  of  such  former  surrender,  and  so  was 
constructively  prior  to  the  will,  which,  as  well  as  the 
surrender  on.  which  it  was  grounded,  operated  upon  the 
fee  limited  to  the  heirs  of  the  settlor  which  was  the  old 
estate,  the  use  having  resulted  by  operation  of  law :  the 
admission  had  respect  only  to  the  new  uses ;  it  left  the 
reversion  as  it  was.  (I) 

(t)  Vawser  v.  Jeffrey,  16  Ves.  J.  519.    And  see  2  Swanst.  268. 
(fc)  Thrustout  d.  Gower  t>.  Cunningham,  2  Blackst.  1046. 
(0  R°e  d.  Noden  v.  Griffith,  4  Burr.  1952.      1  Blackst  605. 
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SECT.    II. 

Of  subsequent  Conveyances  in  Equity. 

IT  has  been  already  shewn  that  equity  preserves  att 
analogy  as  to  the  effect  given  to  a  testator's  acts,  as 
operating  to  revoke  his  will ;  and  that  therefore  any  dis- 
position or  disturbance  of  the  estate,  which  at  law  would 
have  produced  a  revocation,  will  be  followed  by  the 
if » man  having  same  consequence  where  the  subject  is  equitable.    But 
utem fee-siS"  if,  after  a  will  disposing  of  an  equitable  estate,  the 
Siii^d^fte?-  testator  takes  a  conveyance  to  himself  and  his  heirs  of 
wwy^wof  'ke  legal  estate,  this  is  no  revocation  of  the  will.  (1) 
^jj***1  *»**«  For  nothing:  here  passes  out  of  the  testator,  and  what 

to  himself  and  °  l  .  .  . 

his  hein,  it  u  he  has  subsequently  acquired  is,  at  least  in  consideration 

no  revocation.      ~  #J  _  .  .  .  •       -  •  - 

of  equity,  nothing  new,  in  as  much  as  in  the  view  of  a 
Court  of  Equity,  he  had  the  complete  estate  before, 
and  therefore  that  judicature  does  not  regard  the  pro- 
perty as  at  all  altered. 
But  if,  having      jjut  jf  this  case  be  reversed,  and  the  facts  be  supposed 

the  legal  ea-  '  rr 

tate,  he  devises  to  be,  that  a  man  seised  of  a  legal  estate  in  fee-simple 
passes  it  to      makes  his  will,  and  then  conveys  the  estate  to  another 
hin?seifandhuin  trust  for  himself  and  his  heirs,  the  will  is  clearly 
vh!Ti revoked,  revoked  in  law,  because  the  subject  of  the  devise  is 
parted  with,  and  the  estate  which  is  subsequently  ac- 
quired in  equity  is  a  totally  new  estate,  and  therefore  not 
included  in  the  will,  (a) 
iewihepete*        'n  Parson8  v*  Freeman,  (6)  it  was  agreed  by  the  mar- 

called  in  after 

a  will  is  made,      (a)  Thrustout  d.  Gower  v.  Cunningham,  2  Blackst.  1046. 
any  new  use  ,.v   *  *.,     -*. 

is  engrafted  (*)  3  Aft.  741. 

upon  it,  the       — —-—__-_---_---__-___-____-__-__—___-__--_______--_-_--______ 

will  is  revoked. 

(1)  By  Lord  Hardwicke,  in  Parsons  v.  Freeman,  3  Aft.  741.  and 

by  Lord  Loughborough,  in  Bridges  v.  Chandos,  2  Ves.  J.  420. ;  and 

see  the  case  cited  by  Lord  Loughborough  from  Roll.  Abr.  616.  pi.  3. 

Cestui  que  use  before  the  statute  of  uses,  devises ;  afterwards  the 

feoffees  make  a  feoffment  of  the  land  to  the  use  of  the  devisor ;  and 

after  the  statute  the  devisor  dies,  the  land  shall  pass  by  the  defile. 

And  see  Watts  p.  Fullarton,  Dougl.  691* 
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riage  articles,  that  the  wife's  lands,  of  which  she  was 
seised  in  tail,  should  be  conveyed  to  the  intended  hus- 
band in  fee  ;  they  married ;  the  husband  made  his  will, 
aod  devised  these  lands :  and  afterwards  the  husband 
and  wife  suffered  a  recovery  of  the  same  lands  to  such 
uses,  and  for  such  estates,  as  they  should  jointly  ap- 
point ;  and,  in  default  of  appointment,  to  the  use  of  the 
husband  and  his  heirs.  She  died  without  appointing ; 
and  it  was  decided  by  Lord  Hardwicke,  that  the  will 
was  revoked ;  his  Lordship  at  the  same  time  admitting, 
that,  if  the  husband  had  only  taken  the  legal  estate  by 
the  recovery,  to  execute  it  into  the  equitable  estate,  it 
would  have  been  no  revocation  ;  but  in  the  case,  as  it 
stood,  new  uses  were  created ;  and  though  no  appoint- 
ment was  made,  yet  the  fee  was  by  the  recovery  taken 
differently  qualified,  (c) 

So  where  a  man,  having  bound  himself  by  articles, 
makes  his  will,  devising  so  much  as  the  articles  were 
not  intended  to  operate  upon,  and  then  conveys  his 
legal  estate  upon  trusts,  by  way  of  settlement  in  exe- 
cution of  the  articles.  Upon  the  principle  of  the  de- 
cision in  the  decisive  case  of  Goodtitle  v.  Otway,  above 
cited,  such  a  conveyance  in  trust  as  last-mentioned 
would  be  a  complete  revocation  of  the  will.  The  case 
of  Williams  v.  Owen,  (d)  which  was  decided  at  the  Rolls 
in  1795,  a  few  years  before  Goodtitle  v.  Holford,  ap- 
pears to  have  proceeded  upon  a  contrary  doctrine  :  but 
that  case  has  been  considered  as  open  to  great  doubt, 
since  the  decision  of  the  case  of  Goodtitle  v.  Holford. 

The  case  of  Williams  v.  Owen  was  shortly  this :  a  comments  on 
man  being  seised  in  fee,  by  articles  prior  to  marriage,  wnium^. 
covenanted  to  convey  his  estate  to  trustees,  to  the  use  &$&!?£ 
of  himself  for  life,  remainder  in  trust  to  secure  an  an-  ^dS°f 
nuity  to  his  wife  in  bar  of  dower ;  remainder  to  trus- 
tees for  a  term  to  raise  portions  ;  remainder  to  the  sons 
and  daughters  successively  in  tail ;  remainder  to  his  own 

(c)  Et  vid.  Tickner  v.  Tickner,  cited  3  Atk.  741.  .  1  Wils.  308. 
{d)  2  Ves.  J.  595. 
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right  heirs.  He  afterwards  made  his  will,  and  devised 
the  reversion  in  fee  in  the  event  of  his  dying  without 
issue ;  and  afterwards  and  before  marriage,  executed  a 
settlement  in  pursuance  of  the  articles,  by  which  he 
conveyed  the  estates  to  trustees,  and  their  heirs,  to  the 
uses  and  upon  the  trusts  of  the  articles.  It  was  holden 
that  this  settlement  did  not  revoke  the  will,  being 
nothing  more  than  a  mere  legal  execution  of  the 
articles. 

The. Master  of  the  Rolls  compared  this  case,  in 
principle,  to  that  wherein  a  testator,  having  devised 
an  equitable  estate,  takes  a  conveyance  of  the  legal 
estate  from  his  trustee,  to  himself  and  his  heirs,  or  to 
the  uses  of  the  will.  He  admitted  that  after  the  ar- 
ticles the  devisor  remained  seised  of  the  legal  estate, 
and  passed  it  out  of  himself  by  the  conveyance ;  but 
he  said  that  by  the  articles  be  bad  reduced  himself  to 
a  remainderman  in  fee  in  equity ;  that  having  this 
ultimate  trust  in  fee  he  devised  it,  and  then  the  sub- 
sequent act  with  respect  to  this  fee  was  no  more  than 
clothing  it  with  the  legal  estate.  The  objection  to 
this  reasoning,  however,  is,  that  it  is  not  strictly  ac- 
cording to  the  fact,  but  seems  more  like  misapprehen- 
sion than  could  have  been  expected  from  so  accurate  a 
Judge,  for  there  seems  to  be  no  propriety  in  consi- 
dering the  testator  as  having  converted  himself  by  the 
articles  into  an  equitable  remainderman.  He  clearly 
retained  the  whole  fee  simple  in  law ;  and  the  ultimate 
reversion,  being  a  part  of  such  fee,  was  comprised  in 
jtbe  will,  and  afterwards  conveyed  out  of  the  devffOr, 
which  brings  the  case  clearly  within  the  range  of  the 
4optrine  above  discussed. 

In  alluding  to  the  case  of  Brydges  v.  the  JDuchess 
of  Chandos.,  his  Honour  observed,  that  it  was  impos- 
sible not  to  see  that  the  judgment  in  that  case  which 
£P?e  to  the  settlement  the  operation  of  a  revocation 
was  founded  upon  the  variation  of  the  settlement  from 
the  articles ;  and  he  took  it  to  have  been  clearly  the 
Chancellor's  opinion,  that  if  the  settlement  had  fully 
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followed  the  articles  in  the  case  before  him,  therfe 
Would  hav6  been  ho  revocation. 

It  is  evident,  however,  that  if  that  was  the  inclina- 
tion of  the  Chancellor's  mind,  he  was  furnishing  tea- 
sons  and  authorities  against  his  own  opinion,  by  the 
long  preface  to  his  very  learned  and  able  decree  ih 
that  cause,  wherein  he  has  elaborately  expounded  the 
doctrine  of  virtual  revocations  by  the  alienation  of 
the  subject  of  the  devise  upon  the  principle  and  nature 
of  wills,  which  indispensably  require  a  continuation  of 
the  same  interest  from  the  making  of  the  will  to  the 
time  of  the  testator's  death. 

The  facts  of  the  case  of  Brydges  v.  the  Duchess 
of  Chandos  (e)  were  shortly  these  :  the  Duke  of  Chan- 
dos,  on  the  20th  of  June,  1777,  by  articles  previous 
to  his  marriage,  covenanted  that  he  would,  within  six 
months  after  his  marriage,  convey  lands  in  such  manner 
that  he  should  be  seised  in  fee,  and  his  wife  entitled  to 
dower  if  she  survived  him;  and  also  that  he  would, 
within  twelve  months  after  the  marriage,  settle  thfe 
"said  estates  subject  to  the  dower  of  the  Duchess  to  the 
use  of  himself  for  life,  to  trustees  to  preserve  contingent 
remainders,  remainder  after  the  deaths  of  the  Duke  and 
Duchess  to  trustees  for  a  term,  to  raise  portions  for 
younger  children ;  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male ;  remainder  to  his  own 
right  heirs.  The  Duke  also  covenanted,  that,  in  ca&e 
the  dower  should  not  be  equivalent  to  2000Z.  per 
TLTmutn,  his  representatives  should  make  good  the  de- 
ficiency. The  marriage  took  effect;  and  on  the  9th  of 
January,  1780,  the  Duke  by  his  will,  after  confirming 
the  articles,  devised  all  the  real  estates  which  he  had  by 
the  articles  agreed  to  settle,  in  case  he  should  die  with- 
out issup  male,  or  in  case  of  failure  of  issue  male  in  his 
wife's  lifetime,  to  his  wife  for  life ;  remainder  to  his 
daughters  as  tenants  in  common  in  tail,  with  further 
limitations.     The  Duke  afterwards  executed  a  settle- 


(e)  2Ves.  J.417. 
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ment,  by  which,  reciting  the  marriage  articles,  he  con- 
veyed the  fee  to  releasees,  to  the  use  of  himself  for 
life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  other  trustees  for  a  term,  to 
raise  2000Z.  per  annum  for  the  Duchess,  for  her  join- 
tare,  and  in  bar  of  dower,  remainder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male,  remainder  to 
the  Duke  and  his  heirs. 

Upon  a  view  of  this  case,  as  above  shortly  stated, 
there  is  an  obvious  variation  in  the  settlement  from 
the  terms  both  of  the  articles  and  the  will ;  and  this 
variation  of  the  interests  was  much  dwelt  upon  by  the 
Court,  to  meet  the  argument  of  the  settlement's  being 
attracted  to  the  articles,  so  as,  by  the  fiction  of  relation, 
to  date  back,  in  contemplation  of  equity,  from  a  time 
anterior  to  the  will.  But  from  the  whole  course  of 
reasoning  and  illustration  adopted  by  the  Lord  Chan- 
cellor, and  particularly  from  what  he  says  in  making 
the  application  of  his  general  propositions  .to  the  facts 
of  the  case,  viz.  that  "  he  should  be  apt  to  say  that  this 
was  a  conveyance  of  the  whole  fee;  that  the  object 
required  it ;  that  it  was  a  disposition  that  would  revoke 
the  will  at  law ;  and  that  that  Court  ought  not  to  deter- 
mine differently  from  the  rule  of  law  as  he  had  before 
stated  it ;"  it  manifestly  appears  what  would  have  been 
his  opinion  upon  the  case  if  there  had  not  been  in  it  the 
other  ingredient  of  a  substantial  variance  between  the 
will  and  the  settlement. 

There  seems,  therefore,  to  have  been  good  ground 
for  the  concession  of  the  counsel  in  the  case  of  Cave 
v.  Holford,  in  Chancery ;  (e)  that  it  is  impossible  to  re- 
concile Williams  v.  Owen  with  Brydges  v.  the  Duchess 
of  Chandos.  The  difference,  indeed,  between  a  case 
circumstanced  like  that  of  Williams  v.  Owen,  (2)  and 

(e)  3  Ves.  J.  684. 


(2)  The  opinion  of  the  Master  of  the  Rolls,  in  Williams  v.  Owen, 
supposes  the  articles,  and  the  marriage  which  followed,  to  have  turned 
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that  which  the  propriety  of  the  decree,  according  to 
the  professed  principle  of  it,  required  it  to  resemble, 
may  be  expressed  by  the  contrary  propositions  of 
parting  with  the  estate  and  bringing  home  the  estate. 

f n  Watts  and  Others  v.  Fullarton,  (/)  the  testator 
having  previously  articled  to  purchase  an  estate,  became 
in  equity  the  owner  of  the  estate,  from  the  time  of  the 
articles;  and  having  afterwards  settled  the  purchased 
property  by  his  will,  his  subsequently  taking  a  convey- 
ance of  the  estate  to  a  trustee  for  himself  and  his  heirs, 
was  on  solid  equitable  grounds  held  to  be  no  revoca- 
tion ;  and  the  trustee  would,  of  course,  be  seised  of  the 
legal  estate  upon  trusts  corresponding  to  the  directions 
of  the  will. 

Lord  Bathurst,  who  decided  that  case,  was  said  by 
Lord  Mansfield  to  have  relied  much  on  the  general 
proposition  laid  down  by  Lord  Hardwicke,  in  Parsons 
v.  Freeman,  (g)  that  "  where  a  man  has  an  equitable 
interest  in  fee  in  an  estate,  and  devises  it,  and  after- 
wards directs  a  conveyance  of  the  legal  estate  to  the 
same  uses,  this  is  no  revocation/'  It  is  evident,  how- 
ever, that  this  case  of  Watts  v.  Fullarton,  exceeded  the 
bounds  of  Lord  Hardwicke's  proposition,  which  sup- 
posed the  legal  estate  to  be  afterwards  conveyed  upon 
the  same  trusts  as  directed  by  the  will;  and  which 
would  be  the  case  of  a  simple  change  of  the  trustee ; 
whereas,  in  the  case  last  mentioned,  the  will  had  settled 
the  estate  in  a  strict  form,  and  the  subsequent  convey- 
ance from  the  vendor  was  for  the  benefit  of  the  pur- 
chaser and  his  heirs. 

By  the  late  case  of  Ward  and  Stanton  v.  Moore  and 

(/)  Stated  Doug.  691.  a  Ves.  J.  602.  (g)  3  Atk.  741,  749. 


all  the  estates  into  equitable  estates,  so  that  when  the  conveyance  was 
afterwards  made  of  the  legal  estate,  it  was  no  more  than  clothing  the 
equitable  fee,  which  had  been  devised,  with  the  legal  estate. 

See  the  reasoning  of  the  Master  of  the  Rolls,  in  Hannoed  v. 
Ogiander,  6  Ves.  J.  218.  in  explanation  of  the  principle  of  bis  opinion 
in  Williams  v.  Owen. 
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if  the  owner    EboraJ,  (k)  before  the  Vice  Chancellor  Sir  J.  Leach,  it 

of  an  nnquali-  '  v    /  •  i% 

fied  equitable  was  dearly  propounded  and  adjudged,  that  if  the  owner 
and  afterwards  of  an  unqualified  equitable  fee  devise  it  by  his  wilt 
fied^onyey-1  and  afterwards  the  unqualified  legal  fee  is  conveyed  to 
ie^  fee*  wch  ^m>  M  *t  after  contracting  for  an  estate,  he  devises  it 

the  will.         or  in  trust  for  himself  and  his  heirs,  the  will  is  not 

thereby  revoked,  such  conveyance  being  incident  to 
the  equitable  fee  devised.  But  if,  after  such  devise  of 
the  equitable  fee,  he  takes  a  qualified  conveyance  of 
the  legal  fee,  as  if  it  be  conveyed  to  himself  and  a 
trustee  for  the  purpose  of  preventing  dower,  such  con- 
veyance is  a  revocation  of  the  will,  being  a  change  in 
the  quality  of  the  estate,  and  not  incident  to  the  equit- 
able fee. 

The  act  which  succeeded  the  will  in  the  case  of 
Watts  v.  Fullarton  was  in  effect  nothing  more  than 
a  completion  of  the  contract;  and  upon  the  strength 
of  what  has  been  laid  down  by  Lord  Hardwicke,  in 
Parsons  v.  Freeman,  (i)  and  confirmed  by  later  autho- 
rities, we  are  warranted  in  concluding,  that  if  the 
testator,  in  this  case  of  Watts  v.  Fullarton,  had  taken 
the  conveyance  to  himself  and  his  heirs,  instead  of  tak- 
ing it  to  a  trustee  for  himself  and  his  heirs,  such  convey- 
ance would  have  been  no  revocation  in  equity,  and  the 
effect  thereof  would  have  been  to  have  made  the  heir  a 
trustee  for  the  persons  taking  under  the  will. 

That  the  change  of  trustees  is  no  revocation  of  a 
will  was  decided  in  the  casefof  Bark  v.  Zouch,  (A) 
where  A.  having  made  his  will,  and  devised  that  his 
feoffees  in  trust  should  make  a  lease  to  C.  and  D.  for 
80  years,  at  a  certain  rent,  payable  to  his  executors, 
afterwards  procured  them  to  join  with  him  in  making 
a  feoffment  of  the  devised  hereditaments  to  new  trus- 
tees and  their  heirs,  to  the  use  of  himself,  until  he 
limited  new  uses  thereof,  which  he  never  did.  It  was 
held  that  the  feoffment  was  no  revocation  of  his  will. 

(A)  4  Madd.  C.  R.  368,        (t)  3  Atk.  741.        (*)  1  Ch.  Rep.  2* 
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And  again,  in  the  case  of  Doe,  Lessee  of  Sir  William 
Gibbons,  v.  Pott,  (/)  where  a  mortgagor  devised  the 
mortgaged  lands,  and  afterwards  payed  off  the  mort-  • 
gage,  and  caused  a  conveyance  to  be  made  by  the 
mortgagee  of  the  legal  estate  to  a  trustee,  in  trust  for 
himself  and  his  heirs,  such  a  transfer  of  the  legal  es- 
tate was  held  not  to  operate  as  a  revocation  of  the  will. 

•  Bat  between  the  two  last-mentioned  cases  there  is 
this  observable  difference,  that  in  Bark  v.  Zouch,  the 
owner  of  the  equitable  estate,  after  devising  it,  joined 
in  the  conveyance  from  the  old  to  the  new  trustee ; 
whereas  in  Doe  v.  Pott  it  does  not  appear  from  the 
report  of  the  case  that  the  mortgagor  was  a  conveying 
party  in  the  instrument,  whereby  the  legal  estate  was 
transferred  to  the  new  trustee.  It  is  .probable  he  was 
not,  having  already,  and  before  his  will,  conveyed  his 
equity  of  redemption  to  the  trustees  of  his  marriage 
settlement.  It  seems,  however,  that  the  decision  of 
Bark  v.  Zouch  is  agreeable  to  sound  equitable  princi- 
ples ;  since  the  reason  for  a  will's  not  being  revoked  by  a 
mere  change  of  trustees,  viz.  because  no  estate  in  equity 
passes  out  of,  or  is  acted  upon  by,  the  testator,  seems 
equally  to  hold  where  the  owner  of  the  equitable  estate 
joins  with  the  old  trustee  in  conveying  to  the  new,  since 
such  act  is  as  inoperative  in  equity  as  at  law,  except  for 
the  purpose  of  being  directory  of  the  intended  transfer. 

In  a  case  where  the  first  of  two  wills  devised  land  to 
trustees  upon  certain  trusts,  and  the  second  devised  the 
same  lands,  together  with  another  piece  of  land,  to  the 
old  trustees,  with  others,  but  upon  the  same  trusts,  the 
second  will  was  held  to  be  no  revocation  of  the  first;  (m) 
and,  as  it  should  seem,  upon  the  clearest  equitable 
grounds,  as  there  was  no  substantial  inconsistency  in 
die  devises  by  the  two  wills. 

The  peculiar  facts  of  that  case  made  it  important  to 
decide  whether  the  first  will  was  revoked ;  for  though 

(0  Dong*  710.;  and  Tid.  per  Lord  Eldon,  11  Vei.  J.  554. 
(w)  1  V«t.  178.  18C.    Wiltott  v.  Sandford, 
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the  second  will  iricluded  all  the  purposes  of  the  first,  yet 
the  statute  of  mortmain  having  passed  between  the 
making  of  the  two  wills,  unless  the  estate  could  pass  by 
the  first  it  could  not  pass  at  all,  as  being  for  a  chari- 
table object.  It  is  true,  the  second  will  devised  the  legal 
estate  to  three  new  trusteed,  in  addition  to  the  old :  but 
still  in  respect  to  the  two  former  trustees,  and  in' respect 
to  ihe  trusts  themselves,  therfe  was  no  disagreement 
And  we  (nay  remember  that  the  rule  properly  under- 
stood is  this — that  a  subsequent  devise,  to  Revoke  a 
subsisting  devise  of  land,  must  be  inconsistent  with 
such  former  devise ;  that  the  apparent  inconsistency 
must  be  itreconcileable ;  and  that  the  first  of  two  wills 
is,  upon  the  ground  of  inconsistency,  revoked  only  to 
the  extent  of  the  inconsistency. 
Reroeatton  in  Equity  holds  a  very  steady  course  in  respect  to 
dm toMaffor  these  revocations  of  wills  by  subsequent  alienations, 
*jOnabie  °°»-    applying  the  rule  of  law  to  those  interests  which  are 

looked  upon  as  the  estate  itself  in  equitable  conside- 
ration, and  to  equitable  purposes,  in  such  manner 
as  to  keep  the  decisions  of  law  and  equity,  in  this 
respect,  the  same  in  principle.    Thus,  it  being  the 
maxim  of  equity  to  treat  &n  estate  which  has  been 
articled  to  be  conveyed  by  the  owner  to  a  purchaser 
for  valuable  consideration,  from  the  moment  the  articles 
are  executed,  as  vested  in  the  purchaser,  and  therefore 
as  capable  of  passing  by  his  will,  if  properly  executed,  (it) 
and  the  subsequent  conveyance  of  the  legal  interest  as 
having  no  effect  upon  the  will,  being  only  the  medium 
of  carrying  the  estate  home ;  in  accordance  with  these 
views,  that  Court  considers  a  devise  of  land  to  be  re- 
voked by  subsequent  articles  to  convey  or  settle  the 
devised  premises  for  valuable  consideration :  for  if  the 
estate,  after  the  articles  are  executed,  is  to  be  regarded, 
as  vested  in  the  purchaser,  it  ought  to  be  regarded  as 
passing  by  the  safae  act  out  of  the  vendor  or  settlor  ; 

(it)  See  the  case  of  Broome  v.  Monck,  10  Ves.  J.  604.  that  an  equi- 
table title  acquired  after  a  general  devise  passes  bj  republicaitie*. 


*  « 
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and  therefore,  by  a  plain  consequence  of  this  rule  of 
equity,  a  testator  by  a  subsequent  covenant  for  valu- 
able consideration  to  sell  or  settle  the  devised  estate, 
must  be  held  to  have  revoked  a  prior  testamentary 
disposition. 

Thus,  where  (0)  a  testator  devised  to  his  wife  six 
houses  in  bar  of  dower,  and  the  rest  of  his  real  estate 
to  his  two  daughters  and  their  heirs,  in  moieties ;  and 
afterwards,  in  consideration  of  the  marriage  of  his 
eldest  daughter,  by  marriage  articles  covenanted  to 
settle  one  moiety  of  his  real  estate  to  the  use  of  him* 
self  for  life,  remainder  to  the  husband  and  wife  for 
their  lives,  remainder  to  the  younger  children  of  the 
marriage  in  tail  general,  remainder  to  the  husband  in 
fee ;  Lord  Chancellor  King  held  that  although  it  was 
but  a  covenant,  and  therefore  at  law  no  revocation  of 
the  will ;  yet  that  the  same,  being  for  valuable  consi- 
deration, was  in  equity  tantamount  to  a  conveyance,  and 
consequently  a  revocation  of  the  will,  as  to  the  six 
houses  devised  to  the  wife ;  so  that  the  husband  was 
entitled  to  one  clear  moiety  of  the  rents  of  the  estate 
from  the  death  of  the  testator.  The  same  doctrine 
was  again  laid  down  by  the  same  Chancellor  in  a  subse- 
quent case ;  (p)  and  has  since  been  confirmed  by  the 
learned  Lord,  who  now  presides  in  the  same  Court,  (9) 
and  by  Sir  William  Grant,  (r) 

(o)  Sir  Baraham  Rider  0.  Sir  Charlei  Wager  et  al  2  P.  Wins, 
396. 
(p)  Cotter  v.  Layer,  2  P.  Wnis.  624. 
(g)  6  Vet.  J.  654.  (r)  Vawser  ?.  Jeffrey,  16  Ves,  J,  519, 
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SECT.  III. 


Mortgages,  and  Conveyances  for  payment  of  Debts. 

MORTGAGES  in  fee  are  differently  regarded  in  the 
Courts  of  common  law  and  those  of  equity.  At  law 
lhey  are  total  revocations,  but  in  equitable  consideration 
they  are  only  revocations  pro  tanto.  ( 1 )  It  is  not  on  the 
ground  of  the  particularity  of  purpose  that  a  mortgage 
in  fee  is  in  equity  held  to  be  only  a  revocation  pro  tanto, 
though  the  distinction  between  the  practice  of  Courts 
of  equity  and  law  have  been  often  incautiously  put  upon 
that  ground :  but  the  true  reason  arises  out  of  the  dis- 
tinct considerations  under  which  mortgages  pass  in 
Courts  of  law  and  Courts  of  equity. 

A  Court  of  law  can  only  look  to  the  legal  operation 

of  the  deed,  whereby  the  testator,  by  conveying  out 

of  himself  his  legal  estate,  of  necessity  must  be  held  to 

revoke  a  previous  disposition  by  will  of  the  same  estate ; 

but  in  equity  the  transaction  has  another  aspect,  and  is 

only  regarded  as  a  security  for  the  debt ;  the  devisor 

remains  complete  owner,  as  before,  of  the  estate,  snb- 

inequhy,con-  ject  only  to  the  security,  which  in  the  contemplation  of 

wnyofmort-     equity  is  nothing  but  a  chattel.     And,  upon  the  same 

pavrantof      principle,  if  after  a  devise,  the  testator  makes  a  con- 

idi*  anonij  veyance  of  the  whole  fee,  upon  trust  to  sell  and  pay 

revocation*  to 

the  extent  of  ■  ■  

the  charge.   . 

(1)  And  if  the  mortgage  be*  by  deed  and  fine,  it  is  nevertheless  said 
to  be  a  revocation  only  pro  tanto  in  equity,  2  P.  Wins.  334.  per  Lord 
Chancellor  Ring.     But  according  to  Viner,  tit.  Devise  (P)  pi.  10.  it 
was  held  by  Lord  Cowper,  6  Ann.  that  if  a  man  devises  lands,  and 
afterwards  mortgages  the  same  for  years,  and  then  levies  a  fine  sur 
cognizance  de  droit  come  ceo,  and  not  a  fine  sur  concessit,  this  will 
be  a  revocation ;  but  that  a  fine  sur  concessit  would  have    revoked 
only  pro  tanto.    It  is  a  critical  question  whether  -the  principle  upon 
which  Courts  of  equity  consider  mortgages  as  only  revocations  pro 
tanto  does  not  reject  this  distinction. 
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debts,  the  interest  of  { the  testator  (2)  is  only  affected  to 
the  extent  of  that  incumbrance.     To  that  extent  the 
will  is  revoked :  but  the  equitable  estate  in  the  subject 
of  the  devise  remains  unaltered,  except  in  so  far  as  it  is 
become  charged  with  such  debts;   and   therefore  if, 
after  such  deed  of  conveyance,,  the  legal  estate  in  the 
remaining  part  of  the  property,  when   the  object  of 
payment  of  debts  has  been  satisfied  by  the  disposition 
of  part,  is  taken  back  by  the  testator,  by  a  reconvey- 
ance to  himself  and  his  heirs,  his  will  is  unrevoked  in 
equity,  (a) 

The  late  Lord  Alvanley  (3),  when  sitting  as  the 
Master  of  the  Rolls  in  the  case  of  Harmood  v.  Og- 
lander,  states  the  criterion  for  ascertaining  when  equity 
will  interfere  with  the  law  in  respect  to  the  revocation 
of  wills  by  subsequent  conveyances,  and  to  what  ex- 

(a)  Vid.  Harmood  v.  Oglander,  6  Ves.  J.  221. 

(2)  It  is  to  be  observed,  however,  that  if  A.  devises  lands  to  his 
executors  to  be  sold  for  the  paymeft  of  his  debts,  and  then  conveys 
it  to  trustees  for  the  payment  of  debts,  the  devise  is  revoked.  2  Ghv 
Ca.  116. 

(3)  It  would  be  a  sort  of  injustice  to  that  learned  Judge  to  omit  k,r<i  Afoui* 
this  opportunity  of  introducing  to  the  Reader  the  ingenious  vindica-  ley's  defence 
tion  which,  in  the  course  of  his  judgment  in  this  case,  he  makes  of  owea. 
his  decision  and  .doctrine  in  the  case  of  Williams  v.  Owen.     "  If," 
says  he,  "  instead  of  articles,  the  testator  had,  before  the  marriage, 
conveyed  to  a  trustee,  in  trust  for  himself  till  the  marriage,  then 
for  himself  for  life,  remainder  to  the  issue  in  tail,  remainder  to-  himself 
in  fee,  and  then  made  the  will,  and  then  had  called  upon  the  trustee 
to  convey,  and  he  had  conveyed,  it  is  admitted  that  that  would  have 
been  a  complete  revocation  in  law ;  but  as  clearly  it  would  not  have 
been  a  revocation  in  equity,  and  the  heir  must  have  conveyed  to*  the 
nses  of  the  will*     In  principle  that  does  not  differ  from  the  case  of 
Williams  v.  Owen*    There  the  devisor  was  bound  by  the  articles^ 
and  be  might  have  been  compelled  to  convey  accordingly.    Then  it  is 
strange  to  say,  that  if  a  conveyance  were  taken  from  a  trustee,  it  would 
be  no  revocation:  but  if,  according  to- his  obligation*  he  himself  con* 
veyed  to  the  same  uses,  it  would  be  a  revocations     No  one  can  deny 
thai  articles  are  in  equity  equal  to  a  conveyance.     No  one  can  deny 
that  be  remained  a  trustee  to  the  use  of  the  articles,  and  must  have 
conveyed  accordingly."    But  see  supra,  page  274* 
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tent,  with  great  pains,  and  in  a  manner  which 
shews  that  the  doctrine  is  not  grounded  on  the  par- 
ticularity of  the  object  of  the  deed.  He  lays  it  down 
as  a  primary  rule  of  law,  that  "  any  alteration  of  the 
estate,  or  a  new  estate  taken,  is  at  law  a  revocation, 
Whether  for  a  partial  or  a  general  purpose:  equity 
never  controuls  the  law  upon  revocation,  except  either 
where  the  beneficial  interest,  being  distinct  from  the 
legal  estate,  is  devised,  and  the  devisor  if  he  afterwards 
takes  the  legal  estate,  takes  it  without  any  modification 
or  alteration ;  or  where,  having  the  complete  legal  and 
beneficial  estate  at  the  date  of  the  will,  he  divests  him- 
self of  the  legal  estate,  but  remains  owner  of  the  equit- 
able interest,  as  in  the  case  of  a  mortgage,  or  a  convey- 
ance for  the  payment  of  debts." 

In  the  above  case  of  Harmood  v.  Oglander  the  object 
of  the  intended  recovery  was  a  mortgage ;  it  was  there- 
fore for  a  partial  purpose,  but  that  alone  could  not 
save  it ;  and  although,  if  it  had  been  a  simple  convey- 
ance of  the  fee  by  the  way  of  mortgage,  it  would  have 
been  only  a  revocation  pro  tanto ;  yet  the  mode  of  ef- 
fecting this  intention  being  by  recovery,  with  double 
voucher,  which  in  equity  as  well  as  law  proceeds  upon 
a  previous  conveyance  of  the  whole  estate  from  the 
owner  to  the  tenant  to  the  prcecipe,  to  be  recovered 
out  of  him  by  the  demandant,  from  whom  a  new  estate 
is  to  be  taken,  the  will  was  held  to  be  clearly  revoked; 
and  this  although  the  recovery  was  not,  in  fact,  pro- 
ceeded in  further  than  the  conveyance  to  the  tenant  to 
the  praecipe. 
The  true  ground      In  Sparrow  v.  Hard  cas  tie,  as  that  case  is  reported 
ga^infeare  in  a  note  to  Goodtitle  v.  Otway,  in  the  reports  of 
^uUyaso^y   Messrs.  Dornford  and  East,  (6)  Lord  Hardwicke  inti- 
plto^01      mates  the  true  ground  on  which  mortgages  in  fee  are 

considered  in  •  Equity  as  only  revocations  pro  tanto  of 
a  will.  "  The  principal  ground/*  says  his  Lordship, 
"  on  which  they  put  this  case  is,  that  this  grant  was 

(6)  Vid.  7  T.  R.  417. 
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intended  only  for  a  particular  purpose,  and  that  when 

that  purpose  was  answered,  the  estate  was  not  jbtended 

to  be  altered,  but  to  remain  as  before ;  and  this  was 

compared  to  a  mortage.     The.  reason  why  mortgages 

are  taken  to  be  out  of  the  general  xule  is  this.    It  does 

not  depend  on  the  general  ground  insisted  on  at  the 

bar  of  being  conveyances  for  a  particular  purpose,  (4) 

but  on  the  foot  of  being  securities  only.    Whether  the 

mortgage  be  in  fee  or  for  years  only  is  all  one  in  this 

Court ;  they  are  alike  considered  as  chattel  interests. 

A  mortgage  in  fee  goes  to  the  executors,  (for  whom 

the  heir  is  only  a  trustee),  supports  no  dower,  and  has 

no  one  property  of  a  real  estate." 

So  that,  upon  an  accurate  consideration  of  this  point, 
we  shall  perceive  nothing  in  it  which  breaks  in  upon 
the  maxim  of  equitas  seqtdtur  legem.  The  truth  being 
that  when  an  estate  is  charged  or  mortgaged,  a  Court 
of  Equity  does  not  regard  the  estate  as  any  way  passed, 
modified,  altered,  or  affected.  (5)    The  same  doctrine 


(4)  In  Harmood  r.  Oglander,  Lord  Eldou  gives  fall  confirmation 
to  this  opinion.  That  case  was  decided  for  the  entire  revocation 
both  at  law  and  equity,  on  the  ground  of  there  being  uses  declared 
upon  the  recovery  beyond  the  mere  purpose  of  the  mortgage.  But 
wherever  a  recovery  is  necessary,  the  estate  must  undergo  an  altera- 
tion thereby.:  and  therefore  if  a  tenant  in  tail  makes  a  mortgage,  and 
lor  that  purpose  suffers  a  recovery,  and  declares  the  ulterior  use  to 
himself  in  fee,  the  estate  is  altered,  and  the  will  is  clearly  revoked* 
See  8  Ves.  J.  106. 

(5)  An  equity  of  redemption  imitates  more  closely  the  legal  estate  Difference  ta- 
than  a  mere  trust     See  the  notice  taken  of  this  distinction  in  Burgess  Jf55aimp3m?" 
v.  Wheate,  1  Blackst  145.  and  see  Sir  Matthew  Hale's  definition  of  and  a  mere 

a  mortgage,  Hard.  469.  Pawlet's  case.  So  Lord  Nottingham,  (MS.)  tnut' 
says,  an  equity  of  redemption  charges  the  land,  and  is  not  a  trust. 
Blackst.  145.  The  estate  of  the  mortgagor  is  not  a  mere  trust,  but  a 
UUe  in  equity.  In  a  word,  the  equity  of  redemption  is  in  equity  the 
fee  simple  of  the  land;  and  by  consequence,  after  foreclosure,  the* 
mnrtgagee  is  considered  as  acquiring  a  new  estate*  But  if  it  be  a 
mortgage  for  a  term  of  years  only,  and  the  equity  is  foreclosed,  or  re- 
leased, after  the  will,  the  new  interest  may  pass  under  the  general 
words  of  the  residuary  clause ;  for  the  equity  which  is  so  gained  by 
the  release  or  foreclosure  is  the  interest  in  a  chattel  only,  and  therefore 
may  well  pass  by  the  prospective  operation  of  the  residuary  de?it«, 
if  sufficiently  comprehensive  in  expression* 
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is  carried  to  a  trust  for  payment  of  debts  ;  so  that  the 
resulting  beneficial  interest  upon  a  trust  to  pay  debts  is 
not  in  the  view  of  a  Court  of  Equity  a  suspended  or 
springing  interest  to  arise  upon  a  future  event,  but  a 
present  vested  estate  subject  to  such  trust  as  a  mere 
charge.  (6) 

The  principle  has  received  a  still  further  extension 
in  a  late  case,  (d)  in  which  it  has  been  held  that  the 
devise  of  real  estate  is  not  revoked  by  the  bankruptcy 
of  the  testator.  The  question  could,  of  course,  only 
regard  the  surplus,  which  in  that  case  remained  after 
payment  of  all  the  bankrupt's  debts.  And  it  was  con- 
tended in  behalf  of  those  who  claimed  under  the  will 
that  a  bankruptcy,  was  only  in  effect  a  conveyance  for 
divesting  all  the  property  of  the  bankrupt  merely  to 
make  it  subservient  to  the  object  of  paying  his  debts ; 
so  that  there  was  no  sound  distinction  between  the  case 
of  a  mortgage,  or  a  general  conveyance  for  payment  of 
debts  (which  has  the  effect  of  a  charge  only  with  a  re- 
sulting trust  as  to  the  surplus)  and  a  conveyance  by 
operation  of  law  for  the  same  purposes.  The  Court  in 
its  decision  of  the  case  dropped  something  in  reference 
to  the  partial  and  particular  purpose  of  the  conveyance 
under  the  bankruptcy :  but  this  seemed  only  to  have 
been  adverted  to  for  the  sake  of  pointing  out  the  dis- 
tinction between  bankruptcy  and  disseisin. 


(</)  Charman  v.  Charman,  14  Yes.  J.  580. 


(6)  There  is  no  difference  between  a  charge  for  a  particular  debt,, 
and  a  general  charge  for  debts.     Though  the  whole  is  directed  bjr  the 
subsequent  conveyance  to  be  sold  to  pay  debts,  yet  the  surplus  is  to  be 
paid  to  the  devisee  of  the  estate  by  the  previous  will.  ?  Vera.  295- 
Ogle  v.  Cook,  1  Wils.  310.  where  Lord  Hardwicke  expressed  his  ap- 
probation of  that  decision,  and  see  Lady  Vernon  v.  Jones,  1  Vera.  241- 
But  where  a  man  directs  the  surplus  to  be  paid  to  his  executors  and, 
administrators,  this  seems  to  be  a  converting  of  the  land  into  personalty,, 
and  so  the  subject  of  the  devise  is  specifically  destroyed.  See  2  Ves.  J. 
436.    Where  a  man  after  making  his  will  conveys  in  trust  for  himself^ 
the  wiU  is  revoked  in  law  and  equity ;  though  there  is  a  case  in  which. 
a  deed  of  trust  made  by  a  melancholic  person  by  way  of  caution 
been  held  no  revocation.  Coles  v.  Hancock,  2  Ch.  Rep.  210. 
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SECT.  IV. 


Partition. 


PARTITIONS  stand  upon  a  different  foundation 
from  mortgages  or  conveyances  in  trust  to  pay  debts  : 
but  they  are  not  more  referrible  than  mortgages  to 
any  supposed  distinction  between  conveyances  for  ge- 
neral and  particular  purposes..  There  could  not  be  a 
more  particular  purpose  than  that  in  Luther  v.  Kidby;  (a) 
and  had  this  been  a  sufficient  ground,  the  Chancellor 
would  not  have  sent  it  to  a  Court  of  law. 

In  neither  of  the  cases  Luther  v.  Kidby,  or  Risley 
v.  Lady  Baltinglass,  (b)  is  any  thing  said  of  a  special 
purpose.  Whenever  the  question  concerning  revoca- 
tion by  partition  has  come  under  consideration,  it  has 
been  taken  for  established  law,  and  Has  been  said  to 
stand  on  -peculiar  grounds :  but  those  grounds  have 
generally  been  left  unexplained.  And  though  Mr. 
Justice  Buller,  in  the  case  of  Goodtitle  vt  (Jtway,  (c) 
observed  that  cases  upon  partitions  generally  happen 
in  equity,  he  was  compelled  to  admit  that,  long  previous  Establish*}  i«w 
to  Luther  v.  Kidby,  it  was  established  at  law  that  a  norcvocutm." 
partition  was  not  a  revocation  of  a  will. 

It  ia  not  very  easy  to  reconcile  the  cases  upon  par- 
tition to  the  principles  which  have  usually  governed 
in  the  cases  of  revocation.  (1)    It  may  be  a  reason 

(a)  3  P.  Wins.  170.  Note  to  the  first  edition,  8  Vin.  148.  pi.  3a 

(b)  Sir  Thomas  Raymond,  240.  (c)  2  H.  Blackst.  525. 


(1)  Tenants  in  common  after  partition  take  the  same  estate  as  Difference  be- 
before,  though  in  another  mode,  Vid.  post.  346*.    But  the  partition  .tween  **«*• 
among  joint-tenants  has  the  effect  of  altering  the  estates  of  the  parties,  joint-tenants, 
In  the  case  therefore  of  joint-tenants,  the  points  of  enquiry  are  the  *J to  ^Jj0eff<8Cl 
reverse  of  those  which  come  into  question  in  the  case  of  tenants,  in 
n.     Where  a  tenant  in   common  having  devised  his  estate 
a  partition,  the  question  it  has  given  rise  to  has  been,  whether 
vise  was  revoked  by  the  partition.    But  where  one  of  two 
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for  this  doctrine^  that  the  party  is  compellable  by  process 
of  law  to  make  partition  ;  and  that  an  act  thus  imposed 
upon  a  party  has  upon  such  ground  of  compulsion  been 
held  not  to  disturb  his  previous  dispositions  by  will. 
And  it  is  remarked  by  Lord  Hale,  in  his  commentary 
on  the  writ  De  PartUione  facienda  (2),  that  the  writ  is 
brought  to  ascertain  the  possession,  and  the  legal  estate 
mere  then     b  not  affected.     The  courts  seem  to  have  been  careful, 

ii  iDjr  other 

purpose  de-      however,  not  to  extend  this  allowance  to  any  case  where 

the  nere  pu^   any  thing  is  done  beyond  the  dry  purpose  of  partition ; 

j^JSttonfttie    f°r  where  in  Tickner  v.  Tickner,  cited  in  Parsons  tr. 

wiiiis  recked.  Freeman  (d),  the  deed  limited  the  moiety,  in  the  first 
place,  to  such  uses  as  the  testator  should  appoint ;  and 
in  default  of  appointment  to  him  in  fee,  Lord  Chief 
Justice  Lee,  who  had  signed  the  certificate  in  Luthqr 
v.  Kidby,  held  that  the  slight  variation  by  the  introduc- 
tion of  the  power  made  it  a  revocation. 

Mr.  Justice  Heath  declared  it  to  be  his  opinion  (e) 
that  '.'  the  cases  of  Luther  v.  Kidby,  and  Tickner 
V.  Tickner,  were  difficult  to  be  reconciled  with  some 
of  the  other  cases,  and  with  each  other.  That 
the  only  difference  between  them  was  the  power  of 
appointment  in  the  latter ;  and,  that  though  the  exe- 
cution of  the  power  would  be  a  revocation  of  the  will, 
yet  that  the  mere  reservation  of  the  power  ought  not  to 

(<J>  3  Atk.  742.  (e)  3  Ves.  J.  666. 

joint-tenants  has  made  a  will  de? ising  his  moietjr,  and  a  partition  has 
afterwards  taken  place,  the  question  has  been  whether  the  will  has 
had  effect  given  to  it  by  the  partition;  the  affirmative  of  which 
question  could  only  be  maintained  on  the  notion  that  at  the  time  of 
making  his  will,  the  testator,  as  such  joint-tenant,  had  an  interest  in 
its  nature  devisable,  but  which  was  prevented  from  passing  as  such 
by  being  intercepted  and  supplanted  by  the  jus  accrescendu  But  it 
has  been  determined  that  a  joint  tenant  is  under  an  original  incapacity 
to  devise  his  moiety,  being  not  comprehended  within  the  statute  of 
wills,  which  being  an  enabling  statute,  whatever  is  not  included  in  it 
remains  as  at  common  law.    Swift  v.  Roberts,  3  Burr.  1491. 

(2)  Fitz.  Abr.  142.  and  see  a  note  of  this  case  produced  by  Lord 
Loughborough,  in  2  Ves,  J.  432. 
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hive  that  effect"  Boiler,  Justice,  in  the  same  case 
said,  tint  the  case  of  partition  was  a  case  sui  generis. 
If  the  partition  was  by  writ  against  the  wish  of  the  tes- 
tator it  was  no  revocation ;  and  it  was  but  one  step  more 
to  hold  that  the  same  thing  by  deed  or  fine  should  not 
have  a  different  effect.  The  authority  of  Lather  v. 
Kidby,  as  far  as  it  is  an  authority  only  goes  to  this,  that 
there  is  no  difference  in  effect  whether  the  partition  by 
fine  be  in  pursuance  of  a  covenant,  or  of  a  writ  of  par- 
tition :  but  the  Court  did  not  mean  to  lay  down  a  rule 
applicable  to  any  other  case.  Taking  the  whole  together, 
it  seems,  said  that  learned  Judge,  as  if  it  was  thought 
that  there  was  a  difference  between  a  fine  for  a  parti- 
tion and  any  other  purpose.  He  agreed  with  Heath,  J. 
that  there  was  no  material  difference  between  Luther 
v.  Kidby,  and  Tickner  v.  Tickner ;  for,  notwithstanding 
the  power  of  appointment,  the  fee  vested  in  the  testator, 
and  then  the  deed  and  fine  were  the  sole  grounds?  re- 
vocation in  that  ease;  and  if  so,  it  was  in  direct  con- 
tradiction to  Luther  v.  Kidby ;  and  the  report  of 
Parsons  v.  Freeman,  in  Ambler,  shews  it  was  so  con- 
sidered, for  Lord  Hardwicke  approved  of  Tickner  v. 
Tickner,  and  said  it  was  the  same  case  as  that  before 

him  (8)." 
We  find  no  earlier  notice  of  this  question  as  to  the 

revocation  of  a  will  by  a  deed  of  partition,  than  that  cff 

Lestrange  v.  Temple,  in  Siderfin,  (/)  where  a  quaere 

k  made  whether,  if  one  holding  lands  in  common  with 

another  makes  his  will  and  devises  all  his  lands,  and 

afterwards  makes  a  partition  by  agreement,. and «ot  by 

writ,  the  partition  is  a  revocation.    Soon  afterwards,  in 

(/)  P.  90. 

(3)  Bat  as  that  case  is  reported  in  Atkins,  a  better  Reporter,  Lord 
BVi  observation  was  that  Tickner  v.  Tickner  came  very,  near  the 
present ;  it  was  not  merely  to  effectuate  a  partition,  bat  for  another 
purpose ;  and  therefore  Lord  C.  J.  Lee  held  it  amounted  to.a  revoca- 
tion; and  I  am,  said  hts  Lordship,  for  the  same  reason,  of  opinion  that 
the  recovery  here  is  also  a  revocation. 
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the  case  of  Temple  v.  Webb,(g)  tenant  in  common 
of  a  manor  devised  all  his  interest  in  the  manor,  and 
then  a  partition  was  made,  and  a  fine  levied  to  corrobo- 
rate the  partition ;  and  the  question  being,  whether,  this 
partition  and  fine  were  a  revocation  or  not,  they  were 
adjudged  to  be  no  revocation.  And  the  Judges  are 
said  by  .the  Reporter  to  have  entertained  the  same 
opinion,  (though  no  judgment  was  given)  in  Risley  v. 
Baltinghss.  (A) 

Luther  v.  Kidby  (i)  was  thus  :  A.  and  B.  were  tenant* 
in  common  of  lands  in  fee-simple.  A.  by  his  will 
dated  25th  January,  1719,  devised  his  moiety  in  fee; 
afterwards  A.  and  B.  made  partition  by  deed  dated  1& 
May,  1722,  and  fine,  declaring  the  use  as  to  one  moiety 
in  severalty  to  A.  in  fee,  and  as  to  the  other  moiety 
in  severalty  to  B.  in  fee.  This  case  was  sent  by  Lord 
Chancellor  King  to  the  Judges  of  the  King's  Bench 
for  their  opinion,  whether  the  will  was  revoked,  and  it 
appears  by  the  Register's  book,  that  that  Court  com- 
posed of  Lord  Raymond,  C.  J.  Page,  Probyn,  and  Lee, 
,  justices,  certified, — "  that  they  were  all  of  opinion  that 
the  will  of  the  said  A.  was  not  revoked  by  the  deed  and 
fine  levied  in  pursuance  thereof ;  and  that  the  said  A/s 
share  of  the  lands  contained  in  the  deed,  and  the  fine 
levied  thereon,  did  pass  by  the  will  of  the  said  A.;" 
with  which  opinion  the  Lord  Chancellor  concurred. 

About  20  years  afterwards,  Lord  Chief  Justice  Lee, 
who  had  signed  the  certificate  as  puisne  Judge,  in  Lu- 
ther v.  Kidby  or.Kirby,  decided  the  case  of  Tickner  t>. 
Tickner,  which  was  as  follows: (A:)  Robert  Tickner, 
seised  in  fee  of  the  estate  in  question,  which  was  of 
gavelkind,  died  intestate,  and  left  two  sons,  Henry  and 
Robert,  who  entered,  on  his  death,  and  became  seised 

(g)  Freem.  Rep.  542.  pi.  795.     Yin.  tit.  Dev.  (R.  6)  in  the  Notes. 
(H)  Sir  Thomas  Raym.  240.  in  the  Exchequer. 
(0  Yin.  tit.  Dev.  (R.  6.)  pi.  30  1730.  and  see  3  P.  Wms.  16ft. 
Note  by  the  Reporter. 
(k)  Cited  in  Parsons  u.  Freeman,  3  Atk.  742. 
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in  gavelkind-.  Robert  being  possessed  of  an  undivided 
moiety  made  his  will,  and  devised  it  to  his  wife  Eliza- 
beth Tickner  and  her  heirs.  After  this  will  of  Robert, 
by  a  deed  of  partition  between  Robert  and  Henry 
Tickner,  and  by  a  fine,  all  the  gavelkind  lands  were, 
divided,  and  Robert's  share  was  allotted  to  him  to. 
such  uses  as  he  should  appoint  by  deed  or  writing, 
and  in  default  of  such  appointment  to  him  in  fee.  A 
verdict  was  found  in  ejectment,  subject  to  the  opiT 
nioa  of  Lord.  Chief  Justice  Lee,  who,  after  mature 
deliberation,  held  the  transaction  to  be  a  revocation  of 
thewiH.     . 

The  doctrine  in  respect  to  the  question  of  revocation  Great  legal 
by  partition  is  founded  upon  the  foregoing  cases ;  but  pi^riet^ th© 
it  has  been  shewn  that  a  part  of  the  Bench,  in  the  LuA^.iadr 
discussion  of  the  case  of  Goodtitle  v.  Otway,  doubted  *7>  "i1^ 

JJ  ner  v.Tickntr, 

of  the  principle  on  which  Luther  v.  Kidby  was  deter- 
mined ;  and  considered  that  case,  and  the  case  of 
Tickner  t>.  Tickner,  though  the  Judge  who  concurred 
in  the  one  decided  the' other,  as  irreconcileable. 

To  Lord  Chancellor  Loughborough  both  these  Opinion  of 
cases  appeared  to  be  rightly  and  consistently  deter-  ^,ij£,18lH 
mined;  and  this  opinion  was  expressed  by  him  in  a 
judgment  which  displayed,  in  language  and  argument 
the  most  graceful  and  luminous,  his  deep  acquaintance 
with  the  whole  subject  and  its  principles.  (/)  Speaking 
of  Luther  v.  Kidby,  his  Lorddhip  observed,  "  It  was 
sent  to  law  ;  and  the  Court  of  law  being  of  opinion, 
and  wisely,  that  it  was  not  a  revocation,  this  court  de- 
termined in  conformity  to  the  law,  following  the  law/' 
But  where  the  object  of  the  deed  went  further  than  a 
mere  partition  by  conveying  the  estate  to  such  uses  as 
the  party  should  appoint,  Lord  Chief  Justice  Lee  held 
it  an  alteration  in  the  estate,  and  that  it  would  not 
pass  by  the  will  at  law ;  and  Lord  Hardwicke  has  given 
his  sanction  to  that  authority,  and  would  not  determine 
against  the  rule  of  law. 

(I)  Vid.  Brydges  v.  the  Duchess  of  Chandos,  2  Yes.  429. 
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Lord  radon's        The  present  Chancellor,  in  a  case  determined  by  him 

in  1 809,  has  recognized  the  law  upon  these  two  cases 

of  Luther  v.  Kidby,  and  Tickner  v.  Tickaer,  to  stand 

thus :  "  That  mere  partition,  whether  by  compulsion  or 

agreement,  is  not  a  revocation  of  a  will ;  but  the  slightest 

addition,  as  a  power  of  appointment  prior  to  the  limitation 

of  the  uses,  is  sufficieht."(m)   And  again,  in  another  case 

decided  by  him  in  the  ensuing  year,  his  Lordship  put 

the  seal  of  his  high  authority  upon  this  much  agitated 

question.    "  The  case  of  partition/'  said  his  Lordship, 

"  is  a  sort  of  special  case.    Each  party  can  compel 

the  other  to  make  partition ;  the  estate  is  the  same, 

though  enjoyed  afterwards  in  a  different  quality,  and 

in  another  mode:   and  upon  a  principle  compounded 

a  little  of  those  two  reasons,  it  has  been  held  that 

that  which  can  be  compelled,    if   done  voluntarily, 

and  provided  nothing  more  is  done  than  mere  par- 
tition, shall  not  revoke  the  will.     I   say,  provided 

nothing  more  is  done ;  for  it  has  been  long  established, 
that  if  the  object  is  to  do  any  thing  beyond  the  par- 
tition, it  will  be  a  revocation.    It  is  tried  by  the  fact 
whether  the  acts  demonstrate  any  intention  to  go  beyond 
the  mere  partition :  and  notwithstanding  the  expres- 
sions of  the  Judges  in  some  of  the  reports,  that  Luther 
t?.  Kidby,  and  Tickner  t>«  Tickner,  cannot  stand  toge- 
ther, they  have  stood  together  a  considerable  time,  and 
in  my  opinion  are  perfectly  reconcileable."  (n) 
But  *  win  my  ,    One  distinction  upon  this  subject  it  is  very  neces- 
in  tonuTM  to  saxy  to  recollect : — That  if  the  manner  in  which  the 
^k^ty8**  Partition  is  made  destroys  the  interest  of  the  testator 
p«tftkm.        fa  the  tiling  gi*en,  so  that  at  his  death  there  is  nothing 
in  tarn  to  answer  to  the  description  of  the  specific  sub- 
ject of  the  devise,  it  must  follow,  notwithstanding  the 
rule  that  the  mere  partition  is  not  a  revocation,  that  the 
devise  is  revoked,  since  it  cannot  operate;  the  thing 
being  withdrawn  upon  which  it  was  to  operate.    Thus 
if  A.  seised  as  a  tenant  in  common,  or  coparcener,  of 

(m)  7  Yes.  J.  564.  (ft)  8  Yes.  J.  S81* 


chip.  u.  $  4.3  Partition. 

a  moiety  of  two  estates,  the  one  in  Berkshire,  and  the 
other  in  Lincolnshire,  devises  his  Berkshire  estate  in 
terms,  and  then  by  a  partition  between  himself  and  his 
co-proprietor  B.,  the  Berkshire  estate  is  allotted  wholly 
to  B.,  and  the  Lincolnshire  estate  to  A.,  the  devise  is 
of  necessity  revoked.  (0) 
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(0)  See  the  ease  of  Knollys  v.  Alcock,  7  Yes.  J.  658. 
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CHAP.  III.. 


REVOCATIONS    IMPLIED    FROM    SUBSEQUENT    ACTS. 


SECT-  I. 


Subsequent  Marriage  of  Testator. 

™e  wnt£t         AMONG  implied  revocations,  and  as  such,  not  fall- 
marriage  and    ing  within  the  statute  of  Frauds,  is  that  which  is  pro- 
child  ii  an  im-  duced  by  a  subsequent  marriage  and  the  birth  of  a  child 
SonaT^u"    or  children,  on  which  point  the  case  of  Lugg  v. 
miaT!?f%r-  kugg(l)  is  said  to  have  been  the  first  affirmative  de- 
•otuieiute.    cision.     The  point  appears  to  have  been  afterwards 
doubted,  but  was  at  length  recognized  as  a  rule  of 
law,  (a)  though  it  received  no  adjudication  as  to  real 
estate  till  the  case  of  Christopher  v.  Christopher  was 
determined  in  the  Court  of  Exchequer  in  1771.  (6)     It 
appears  from  the  report  in  Ambler,  of  Parsons  v.  Lanoe, 
that  Lord  Hardwicke  entertained  doubts  as  to  the  ap- 
plicability of  this  rule  to  real  estate :  but  it  has  since 
been  carried  to  that  extent,  if  that  could  be  said  to  be 

(a)  Brown  v.  Thompson,  3  Eq.  Ca.  Abr.  413.    Parsons  v.  Lanoe, 
1  Yes.  189.    Ambl.  557. 
(6)  See  4  Burr.  2171,  2182.    Dougl.  35. 


(1)  2  Salk.  502.    1  Lord  Raym.  441.  bj  the  delegates,  among 
whom  was  Lord  Chief  Justice  Trebj. 
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extending;  the  rule  which  was  no  enlargement  of  its 
principle  ;  for  there  seems  to  be  no  foundation  for  say- 
ing, that  the  presumption  on  which  it  grounds  itself 
is  less  applicable  to  one  description  of  estate  than 
another.  (2) 

The  general  rule  was  admitted  in  Brady,  lessee  of  Lord  Mans- 
Norris,  v.  Cubitt ;  (c)  the  Chief  Justice  at  the  same  time  &££«£* 
observing  that  in  his  recollection  there  was  no  case  in  bmt^wtrin- 
which  marriage,  and  the  birth  of  a  child,  had  been  held  "cadence 

•  ?  .  .  to  rebut  the 

to  raise  an  implied  revocation,  where  there  had  not  presumption. 
been  a  disposition  of  the  whole  estate.  (3)    In  the  last- 
mentioned  case,  Lord  Mansfield  expressed  great  doubt 
whether  the  circumstances  of  the  case  were  such  as   * 
would   raise   the  presumption,  the  testator  having,  in 
contemplation    of    his  marriage,   settled   800/.  ay  ear 
upon  his  intended  wife ;  so  that  he  not  only  con  tern-  ' 
plated  the  change  in  his  situation  to  take  place  after  his 
will,  but  actually  provided  for  it,  as  to  his  wife,  by  his 
will ;  and  his  Lordship  appears  to  have  considered  the 

r 

(c)  Dougl.  31/ 


(2)  It  appears  that  the  rule  under  consideration  was  borrowed  from  Adoption  of 
the  civil  law ;  and  incorporated  into  our  law,  with  some  hesitation,  and  ****  "**•• 
by  very  gradual  adoption.     Lord  Kenyon  has  remarked  that  a  very  able 

lawyer,  Mr.  Justice  Perrott,  dissented  from  the  decision  in  Christopher 
r.  Christopher,  lest  the  statute  of  Frauds  should  be  thereby  repealed 
and  having  a  jealousy  of  introducing  the  civil  law,  he  resisted  the 
force  of  those  arguments  which  found  their  way  to  the  other  Judges 
who  determined  that  case.  But  his  Lordship  added,  he  was  glad 
those  Judges  did  o? er-rule  his  opinion,  because  no  person  could  wish 
that  bis  family  should  be  put  into  such  a  situation  as  to  be  deprived 
of  all  provision,  and  that  the  secondary  objects  of  his  bounty  should 
be  preferred  to  his  immediate  children.     5  T.  R.  58. 

(3)  Lord  Mansfield's  doctrine  does  not  appear  to  have  been  acted  Whether  the 

Bpon,  and  yet  many  difficulties  must  follow  a  different  construction  of  Pf^ous  djspo* 

'  ,         sitioo  of  the 

the  rule;  for  if  it  is  applicable  to  cases,  where  the  marriage  and  birth  whole  estate 

of  a  child   were  not  preceded  by  a  total  disposition,  it  must  either  *8  necessary  to 

*  *  ground  the  ap-t 

depend  upon  a  fluctuating  consideration  of  what  was  enough  for  the  plication  of 

lunily  in  each  case ;  or  if  every  partial  disposition,  however  small,  is  tn«rule. 

to  be  revoked  by  these  events,  then  it  must  rest  upon  this  proposition, 

m.  that  every  man  who  marries,  and  has  issue,  must  necessarily 

all  ha  has  in  tht  world  to  become  theirs. 


TOL.  If.  6 

f 
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rule  as  flexible  to  the  particular  circumstances  of  each 
case,   and   standing  only  on  a  presumption   of  fact, 
which,  like  all  other  presumptions  of  the  same  kind, 
might  be  rebutted  by  every  sort  of  evidence.    Accord- 
ing to  this  view  of  the  principle  of  the  rule,  the  facts 
of  the  case  were  admitted  to  furnish  a  counter  infer- 
ence to  the  presumption  of  the  rule,  which  was  made 
to  give  way ;   and  the  will  was  adjudged,  upon  these 
grounds,  to  be  unrevoked  byx  the  subsequent  marriage., 
and  birth  of  a  child. 
The  principle        In  subsequent  cases  the  rule  has  been  considered  as 
accwdin^lcto     standing  upon  firmer  ground  than  a  mere  presumption  of 
Loid  Kenyon.   jpact     jn  jjoe  Vt  Lancashire,  (d)  Lord  Kenyon  was  of 

opinion  that  the  foundation  of  the  principle  was  not  so 
much  a  presumed  intention  to  alter  the  will,  implied 
from  the  circumstances  afterwards  happening,  as  a 
tacit  condition  annexed  to  the  will  itself  at  the  time  of 
making  it — that  the  party  does  not  then  intend  that  it 
should  take  effect  if  there  should  be  a  total  change  in 
the  situation  of  his  family.  And  Lord  Alvanley,  in 
Gibbons  v.  Caunt,  (e)  expressed  a  disapprobation  of  the 
practice  of  receiving  parol  evidence  to  rebut  the  pre- 
sumption, which  he  seemed  to  think  should  be  con- 
sidered as  inevitably  arising  from  the  subsequent  mar- 
riage and  birth  of  a  child. 

The  decision  in  Christopher  v.  Christopher  went 
a  little  beyond  former  cases,  not  only  in  carrying   the 
rule  to  real  estate,  but  in  applying  it  also  to  the  case  of 
a  second  marriage  with  children,  where  there  were    no 
children  of  the  first  marriage. 
Whether  a  win      By  the  case  of  Gibbons  i>.  Caunt,  (/)  it  was  left  a 
thJwrthof      question,  and  so  it  still  remains,  whether,  if  a  testator 
^r&gtTO^   h*8  more  children  by  a  first  marriage  born  after  the 
waTa^a1116  date  of  the  will,  and  becoming  a  widower  marries  ag^in> 
•ewnd  mar-     and  has  no  child  by  the  second  wife,  the  will  is  revoked' 

rage  without      _        ,  J  *v*w*5H. 

<hiwr».         JLord  Alvanley,  however,  observed  that  there  was  not 

a  single  argument  applying  to  the  feelings  of  mankincl, 

00  5  T.  IL  491-        (e)  4  Ves.  J.  848.        (/)  4  Ves.  J.  840. 
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that  did  not  apply  as  much  in  the  case  before  him  as  in 
the  simple  one  of  a  subsequent  marriage,  and  the  birth 
of  a  child. 

It  was  held,  however,  in  the  well  considered  case  ex 
parte  the  Earl  of  llchester,  (g)  that  a  second  marriage 
and  the  birth  of  children,  where  the  zoife  and  children 
were  provided  for  by  settlement,  and  there  were  children 
by  the  former  marriage,  which  was  before  the  will,  was 
a  case  of  exception  to  the  rule  in  question ;  and  the 
will  in  that  case  was  held  not  revoked.     And  this  de- 
rision appears  to  strengthen  what  was  observed  by  Lord 
Mansfield,  in  Brady  v.  Cubitt,  on  the  testator's  having 
in  his  contemplation,  at  the  time  of  making  his  will,  the 
provision  for  his  intended  marriage;  and  seems  to 
favour  the  doctrine  of  founding  the  principle  of  these 
cases  rather  upon  presumption  from  intention,  than  a 
fixed  and  permanent  rule  of  law. 

The  *Lord  Chancellor,  in  the  case  last  adverted  to, 
disclaimed  the  adoption  of  any  general  principle,  and 
professedly  decided  the  case  before  him  upon  its  own 
particular  circumstances.  He  thought  it  better  to 
express  his  opinion  in  terms  of  exclusive  applicability 
to  the  case,  by  declaring  that  under  all  the  circum- 
stances belonging  to  it,  he  thought  that  the  appointment 
was  not  revoked  by  the  subsequent  marriage  and  birth 
of  children. 

The  case  of  Doe  v.  Lancashire,  (h)  was  that  of  a  A  sequent 
subsequent  marriage,  and  the  birth  of  a  posthumous  £?a  ofa^st- 
child;  and  the  point  there  was,  whether  the  circum-  *"»»«■  cmm 
stance  of  the  child's  being  born  after  the  death  of  the  fSrociifan* 
testator,  took  it  out  of  the  rule  that  marriage  and  the 
birth  of  a  child  are  a  revocation  of  a  will.     The  argu- 
ment principally  relied  on  against  the  revocation  was 
this,  viz.  that  at  the  death  of  the  testator,  and  before 
the  birth  of  the  child,  one  of  the  circumstances  which 
composed  a  case  falling  directly  within  the  rule  was 
wanting;  and  the  decision  respecting  the  validity  of 

ig)  7  Ves.  J.  348.  (A)  5  T.  R.  49. 
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the  will  ought  then  to  be  made,  as  if  the  question  had 
arisen  during  the  interval  between  the  death  of  the 
testator  and  the  birth  of  his  child ;  for  the  will  could 
not  be  valid  at  the  testator's  death,  and  rendered  invalid 
by  subsequent  extrinsic  circumstances.  Suppose  the 
child  had  never  been  born  alive,  and  the  marriage  and 
pregnancy  had  been  held  to  be  an  implied  revocation, 
all  the  devises  in  the  will  would  then  have  been  revoked 
in  favour  of  a  person  who  never  came  into  esse.  The 
greatest  presumption  that  could  be  raised  from  tbe 
wife's  pregnancy  would  be  an  intention  to  revoke  when 
the  child  should  be  born.  But  a  declaration  of  an  in- 
•  tention  to  revoke  a  will  at  a  future  time  was  not  suffix 
cient  even  before  the  statute  of  Frauds ;  it  must  be  a 
present  purpose,  (i) 

But  this  reasoning  was  met  by  Lord  Kenyon's  expo* 
sition  of  the  principle  of  the  rule,  viz.  that  it  does 
hot  so  much  depend  upon  the  presumption  of  intention, 
as  on  the  notion  of  a  tacit  condition  (4)  annexed  by 
legal  construction  to  the  will,  that  in  such  an  event  the 
will  should  not  stand.  In  support  of  the  decision  may 
be  added  also  the  fiction  of  law,  that  the  instant  the 
child  is  bom,  he  is  considered  by  retrospect  as  born 
during  the  parent's  life ;  which  doctrine  is  referrible  to 
the  civil  law  from  which  the  rule  itself  was  originally 
borrowed,  and  from  which  it  may  therefore  with  pro- 
priety receive  its  explanation.  (5) 

(i)  Cranwell  v.  Saunders,  Cro.  Jac.  497. 


(4)  A  man  may  make  a  conditional  or  contingent  will :  as  where 
a  testator,  on  the  eye  of  going  abroad,  says,  "  In  case  I  die  before  I 
retain,  I  bequeath  so  and  so,"  the  will  is  avoided  by  his  return. 
Ambl.  557.  Parsons  v*  Lanoe. 

(5)  Vin.  lib.  %  tit.  13.  Tbe  wiU  is  good  until  the  child  ia  bom, 
quam  diu  quis  in  utero  est,  proprie  nondum  homo  vel  animal  est. 
But  the  moment  he  is  born  tes  (amentum  rumpit ;  tunc  enim  Jictume 
juris,  natnitas  retrotrahitur.  See  also  what  his  Lordship  observes 
as  to  the  notice  which  is  taken  by  our  law  of  posthumous  children  ; . 
as  where  a  father  dies  leaving  a  daughter,  and  his  wife  ensient,  and 
a  son  is  afterwards  born,  though  the  lands  descend  to  the  daughter  in 
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Mr.  Justice  Grose  forcibly  observed,  that  he  knew  of 
ho  argument  founded  on  law  and  natural  justice,  in 
favour  of  the  child  who  is  born  in  his  father's  lifetime; 
that  did  not  equally  extend  to  a  posthumous  child.  And 
Mr.  Justice  Duller  relied  on  the  case's  in  our  own  law, 
which  have  decided  that  a  posthumous  child  is  to  be  con- 
sidered as  in  the  same  situation  as  one  born  during  the 
parent* 8  life.  He  said  that  all  the  cases  cited  by  the 
counsel  for  the  plaintiff,  as  well  as  that  of  White  v. 

Barber,  (6)  established  the  point  that  there  was  no  dis- 

■ -  -  -     — . — — • 

the  interim,  yet  the  instant  the  don  is  born  the  descent  shift  to  him. 
See  Co.  Litt  11.  6.  His  Lordship  added,  that  under  the  statute  10 
ind  11 W.  3.  c.  16.  the  law  considered  posthumous  children  as  entitled 
t#  take:  but  the  misfortune  was  that  if  there  were  no  trustees  to  pre- 
fenre  contingent  remainders,  that  which  was  good  in  its  inception, 
might  be  afterwards  defeated  by  the  child's  not  being  in  esse  when 
the  particular  estate  dropped:  but  that  was  founded  on  technical 
reasoning,  because  the  particular  estate  failed  before  the  remainder 
could  take  effect.  See  the  note  by  Mr.  Serjeant  Williams*  to 
Piurefoy  p.  Rogers,  Saund.  387.  ft.  7. 

(6)  5  Burr.  2708.     Doe  o.  Clark,  2  H.  Bl.  309.     It  seems  to  be  statute  tO  atftf 
well  established   that   under  a  devise    to    children    living    at   the  11 W.  3  c  16. 
testator's  death,  a  child  en  ventre  sa  mere  shall  take.    Hale  r.  Hale,  £hUdren  J» 
Prec  in  Ch.  50.  Beale  v.  Beale,  1.  P.  Wms.  245.  Miller  ©.  Turner,  ventretam** 
I  Ves.  85.  Clarke  v.  Blake,  2  Bro.  C.  C.  326.     Though  there  are  some' 
cases  to  the  contrary,  Pierson  v.  Garnett,  £  Bro.  C.  C.  38.     Cooper  r. 
Forbes,  2"  Brc*.  C.  C.  63.     If  one  devises,  in  case  he  leaves  no  son* 
it  the  time  of  his  death,  to  J.  S.;  and  dies  leaving  his  wife  prive merit 
ensient  with  a  son,  this  posthumous  son  is  a  son  living  at  the  testator's* 
death,  and  J.  S.  is  consequently  not  entitled.     See  Sir  Rob.  Burdett 
r.  Hopegood,  I  P  Wms.  485.     So  a  posthumous  child  takes  under  the 
statute  of  Distributions,  2  P.  Wms.  446.     Wallis  o.  Hodson,  2  Atk. 
117.    Thus  alsor  if  a  power  be  created  for  charging  lands  for  portions' 
for  younger  children,  living  at  the  father's  death,  a  child  en  ventre  set 
mere  is  a  child  within  the  power.     Beale  v.  Beale,  1  P.  Wms.  244. 
It  is  said,  also,  that  a  posthumous  child  may  be  vouched,  Co.  Litt 
990.    If  the  mother  takes  poison  with  intent  to  poison*  it,  and  the" 
child  is  born  alive,  and  afterwards  dies  of  the  poison,  it  is  murder* 
by  the  common*  law.    3  Inst.  50,  51.    As  to  the  intermediate  profits^ 
Lwd  Hardwicke,  in  the  case  of  Bassett  v.  Bassett,  3  Atk.  203.' 
held,  that  m  posthumous  son,  claiming  under  a  remainder  in  a  set-^ 
uenent,  whs  by  construction  of  the  10  and  11  W.  3.  c.  16.  entitled? 
to  them  ;  but  in  the  same  case  he  seems  to  have  taken  it  for  granted* 
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Unction  between  a  child  en  ventre  sa  mere,  and  one 

actually  born.     He  would  add,  he  said,  one  to  them 

from  1  Ves.  85.  where  on  a  bond  given  on  marriage  to 

raise  2000Z.  for  such  child  or  children  of  the  marriage, 

as  should  be  living  at  the  death  of  the  father  or  mother, 

a  posthumous  child  was  held  entitled  to  take  as  coming 

within  the  description.     Upon  these  reasons  the  Court 

gave  judgment  for  the  revocation.  (7) 

Marriage  and        It  seems,  therefore,  to  be  well  settled  that  marriage, 

chiidmu«tcon-  and  the  birth  of  a  child,  are  by  operation  of  law  a  revo- 

evlku'must*    cation  of  a  preceding  will.     And  it  appears  to  be  with 

S^wafto'roj;  equal  certainty  settled,  in  the  case  of  real  estate,  at 

ducearevoca-  least,   that  both  these  circumstances  must  happen  to 

produce  such  a  consequence. 

In  Ward  v.  Phillips  a  will  was  found  which  gave  every 
thing  to  the  widow.  A  posthumous  child  being  born, 
a  suit  was  instituted  in  the  Ecclesiastical  Court,  to  set 
aside  the  will ;  and  the  Court  having  decreed  against  the 
will,  that  decree,  on  appeal  to  the  delegates,  was  reversed. 
,  Dr.  Hay,  in  commenting  upon  the  case  observes,  that  on 
the  side  of  the  first  decree  it  was  objected  by  Dr.  Calvert, 

that  on  a  descent  the  mean  profits  belong  to  the  intermediate   pos- 
sessor ;  for  he  directed  that  the  profits  of  the  estate  descended  should 
be  accounted  for  by  the  uncle,  only  from  the  birth  of  the  posthu- 
mous child.    In  Co.  Litt.  page  55,  b.  Lord  Coke  says,  "  If  a  man 
seised  of  lands  in  fee  hath  issue  a  daughter,  and  dieth,  his  wife  being 
ensient  with  a  son,  the  daughter  soweth  the  ground,  the  son  is  born  ; 
yet  the  daughter  shall  have  the  corn,  because  her  estate  b  lawful,  and 
defeated  by  the  act  of  God."     From  which  it  is  to  be  inferred  that 
Lord  Coke  did  not  consider  the  posthumous  child  as  entitled  to  any 
mean  profits  upon  a  descent.    And  Lord  C.  J.  De  Grey,  in  fc  Wils. 
526.  on  a  question  whether  a  posthumons  son  was  actually  seised, 
denies  that  the  posthumous  son,  in  the  case  of  descent,  can  be  en- 
titled to  any  profits  received  before  his  birth,  and  cites  9  H.  6, 
25.  as  an  authority  in  point.    See  Mr.  Hargrove's  note  to  Co.  Lit. 
p.  11.  b. 

(7)  The  Court  agreed  in  disclaiming  any  attention  to  the  decla- 
rations of  the  husband,  because  letting  in  that  kind  of  evidence 
would  be  in  direct  opposition  to  the  statute  of  Frauds,  which  was 
passed  in  order  to  prevent  any  thing  from  depending  either  on  the 
mistake  or  the  perjury  of  witnesses. 
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that  as  marriage  alone  did  not  revoke  a  bachelor's 
will,  but  required  the  additional  consideration  of  the 
birth  of  a  child,  the  birth  of  a  child,  or  children  was 
to  be  taken   as  the  essential  and  operative  circum- 
stance, and  ought  to  revoke  a  married  man's  will; 
and  for  this   construction  he  relied  on  the  case  of 
Jackson  v.  Hurlock,  before  Lord  Northington ;   but 
that  case  went  no  further  than  to  recognize  the  rule 
that  marriage  without  issue  did  not  revoke  a  will, 
which    said    Dr.    Hay,    was    before    established    by 
many  cases;  but  by  no  means  followed  from  thence 
that  the  birth  of  children  would  affect  a  married  man's 
will. 

It  was  further  objected,  continued  the  learned  Doctor 
that  in  the  Roman  law,  by  which  we  proceed  in  this 
Court,  the  birth  of  children  operated  as  a  revocation  of 
a  precedent  will.  This  is  rightly  stated  from  the  Roman 
law;  and  it  is  true  that  the  Roman  law  in  general 
guides  our  decrees  ;  but  it  guides  our  decrees  no  further 
than  where  it  stands  uncontradicted  by  the  English  law. 
In  the  former,  children  are  considered  as  having  a  pro- 
perty in  the  effects  of  the  father :  but  in  our  law  we 
know  of  no  such  thing,  and  therefore  the  effect  of  the 
birth  of  children  must  be  very  different  (8) 

Upon  the  whole,  it  appears  that  the  general  rule 
laid  down  in  Lugg  v.  Lugg,  before  mentioned  as  the 
first  of  this  class  of  cases,  viz.  that  where  the  revocation 
depends  upon  the  alteration  in  the  testator's  circumstan- 
ces, it  must  be  a  total  alteration,  has  been  acknowledged, 
in  all  the  Courts.  And  that  total  alteration  is  made  to 
consist  in  the  combination  of  the  two  facts  of  marriage 
and  the  birth  of  a  child  or  children. 


(8)  See  Doctor  Hay's  judgment  in  Shepherd  v.  Shepherd,  5  T.  R. 
51.;  wherein  after  stating  it  to  be  an  incontrovertible  position,  that 
carriage  alone  would  not  revoke,  he  added,  that  so  the  birtn  of 
children  would  not  revoke  unless  under  very  special  circumstances. 
And  see  further  as  to  what  special  circumstances  will  give  to  the 
birth  of  a  child  or  children  this  effect,  in  the  Chapter  on  the  Revo- 
cation of  Personal  Estate. 
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« 

But  Dr.  Hay,  in  the  above-mentioned  case,  seemed 
also  to  think  that  there  might  be  such  a  total  ignorance 
in  a  testator  of  his  real  situation  as  might  occasion  some 
doubt;  according  to  the  case  put  by  Cicero,  in  his  De 
Oratore,  and  which  has  before  been  mentioned  as  ap- 
plicable to  our  law  on  the  same  subject :  Pater  eredens 
Jilium  suum  esse  mortuum,  alterum  institute  hceredem, 
filio  domo  redeunte,  hujus  institutions  vis  est  nulla. 
But  it  has  also  been  before  observed  that  by  the  Roman 
law  the  children  were  considered  as  having  a  sort  of 
inchoate  property  in  the  effects  of  the  parent.  Unless 
the  testator  shews  by  the  context  or  expression  of  his 
will  the  existence  of  such  total  mistake  or  ignorance,  or 
professedly  grounds  his  testamentary  disposition  upon 
facts  which  he  can  be  shewn  to  have  mistaken,  it  should 
seem  very  strong  to  say,  since  the  statute  of  Frauds 
and  Perjuries,  that  any  extrinsic  evidence  can  be  ad- 
mitted to  prove  the  intentions  of  the  testator,  for  the 
purpose  of  overthrowing  his  will.  Where  the  will  itself, 
coupled  with  the  facts,  shews  the  mistaken  apprehen- 
sion on  which  the  devise  has  been  grounded,  the  case 
falls  within  the  principle  of  Campbell  v.  French,  already 
cited.  (&)  And  to  a  case  so  circumstanced  perhaps  the 
principle  on  which  Lord  Kenyon  seemed  in  great  part 
to  ground  his  opinion  in  Doe  v.  Lancashire,  may  seem 
to  apply ;  for  there  appears  to  be  a  sort  of  tacit  condi- 
tion annexed  to,  or  accompanying  in  legal  conside- 
ration such  a  devise,  that  if  the  facts  were  otherwise 
than  apprehended  by  the  testator,  the  devise  should 
not  stand, 

(*)3  Ves,J.  321~ 
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SECT.  It. 

Subsequent  Marriage  of  Testatrix. 

ALTHOUGH  the  general  rule  is  that  marriage,  and  The  marriage 
the  birth  of  a  child,  must  both  happen  to  revoke  the  will  of  after  making 
a  man,  yet  it  has  been  settled  that  a  woman's  marriage  aione  enough 
alone  will  be  a  revocation  or  ratjier  countermand  of  her  witw^the 
will,  if  she  dies  in  her  husband's  lifetime.    This  was  so  blrthof*chad. 
determined  in  the  case  of  Forse  v.  Hembling,  in  Coke's 
Reports,  (a)  It  was  objected  that,  although  after  the  mar- 
riage the  wife  could  not  revoke  her  will,  yet  that  that 
was  reason  why  the  marriage  should  be  a  countermand : 
for  that  if  a  man  of  sound  memory  made  his  will,  and 
afterwards  became  non  compos  mentis,  he  could  not 
countermand  his  will,  and  yet  such  his  disability  was  no 
countermand. 

But  the  Court  were  unanimous  that  the  marriage  and 
coverture  at  the  time  of  the  death  was  a  countermand, 
and  that  for  several  reasons.  1st  The  making  of  a 
will  is  but  the  inception  of  it ; —  it  does  not  take  effect 
until  the  death  of  the  devisor :  and  it  would  be  against 
the  nature  of  a  will  to,  be  so  absolute  that  he  who  make* 
it,  being  of  good  and  perfect  memory,  cannot  coun- 
termand it ;  therefore  the  taking  of  a  husband  shall 
amount  to  a  countermand  at  law. 

When  a  man  of  sound  memory  makes  his  will,  and 
afterwards,  by  the  visitation  of  God,  becomes  of  unsound 
memory  (as  every  man  for  the  most  part  before  his 
death  is),  it  would  be  hard,  if  this  act  of  God  should 
be  a  revocation.  Secondly,  they  observed  that  it  would 
be  injurious  to  women  if  their  wills,  after  their  mar- 
riage, were  to  stand  irrevocable:  and  this  they  must 

(a)  4  Rep.  61  a.    Shep.  Touch,  ed.  p.  410.    Swinb.  145r    Doe  ». 
Staple,  %  T.  R.  60$. 
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be,  unless  the  marriage  were  a  revocation ;  for  the  law 
will  neither  allow  a  will  to  be  made  or  revoked  by  a 
feme  covert,  because  both  might  then  be  done  by  the 
constraint  and  coercion  of  the  husband. 

It  was  said  by  Manwood,  in  Plowden's  Commenta- 
ries, (c)  that  if  a  feme  sole  makes  her  will  the  first  day 
of  May,  and  gives  lands  thereby,  and  afterwards  on 
the  10th  day  of  May  she  takes  husband,  who  dies  on 
the  20th  day  of  May,  and  the  woman  dies  on  the 
30th,  the  devise  is  good ;  for  it  could  not  take  effect 
until  her  death,  at  which  time  she -was  discovert,  as  she 
was  at  the  time  of  making  her  will;  and  the  intermar- 
riage should  not  countermand  that  which  wad  of  no 
effect  in  the  lifetime  of  the  husband.  Which  proposi- 
tion was  not  denied.  And  it  is  observable  that  in  the 
above-mentioned  case  of  Forse  v.  Hembling,  where 
this  position  of  Serjeant  Man  wood  is  cited,  no  disap- 
probation of  it  was  intimated  by  the  Court ;  and  the 
judgment  in  that  case  is  expressly  grounded  not  only 
on  the  marriage  of  the  testatrix,  but  also'  on  the  cir- 
cumstance of  her  dying  covert  baron.  Though  in 
Cotter  v.  Layer,  (d)  it  was  said  by  Lord  Chancellor 
King,  without  any  qualification,  that  a  woman's  mar- 
riage alone  was  a  revocation  of  her  will,  yet  that 
opinion  .being  grounded  entirely  on  Forse  v.  Hemb- 
ling, does  not  carry  the  doctrine  further. 

It  seems  to  have  been  held,  however,  in  Mrs.  Lewis'9 
case,  (e)  that  a  will  made  by  a  woman  before  marriage 
is  so  totally  revoked  by  her  marriage  that  it  cannot  re- 
vive on  the  subsequent  death  of  her  husband^  And  it 
is  to  be  observed,  that  though  in  Doe  v.  Staple  (f)  none 
of  the  Judges  pronounced  a  decided  opinion  on  thej>oint 
whether  a  will  by  a  feme  sole,  revoked  by  her  subse- 
quent marriage,  would  have  its  validity  restored  to  it  by 
the  wife's  surviving  her  husband,  yet  the  language  used 
by  Lord  Kenyon  is  rather  on  the  negative  side ;  for 

(c)  Plowd.  343. 

(d)  2*P.  Wms.  624.    See  also  2  BL  Comm.  499. 
(0  4  Bum.  Eccl.  Law,  C.  47-  (/)  %  T.  R.  684. 
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JLordship's  words  are,  that  "  the  will  of  a  woman  made 
before  coverture  ceases  to  be  her  will  afterwards  ;  be- 
cause il  is  of  the  essence  of  a  will  that  it  should  be  valid 
during  the  remainder  of  the  testator's  life.    Therefore, 
generally  speaking,  the  will  of  a  woman  ceases  to  have 
any  operation  after  she  becomes  covert/'   That  learned 
Judge  does  not  say  "  during  coverture/'  nor  does  he 
add,  "if  she  dies  during  coverture;"  but  his  words 
express  the  proposition  in  as  unqualified  a  sense  as 
those  of  Lord  Chancellor  King.     And  in  the  reason 
which  he  gives  for  the  revocation  is  comprehended  a 
negation  of  any  such  revival  of  the  will  by  the  death  of 
the  husband ;  for  if  it.  be  of  the  essence  of  the  instru- 
ment that  it  should  be  always  valid  (and  it  is  not  valid 
during  the  coverture,  as  has  been  before  shewn,  because 
not  revocable),  then  it  should  seem  to  follow  as  a  clear 
consequence,  that  what  destroys  the  essence  must  be  a 
total  destruction  of  the  thing  itself,  so  as  to  leave  it  no 
potential  existence. 

The  counsel  in  Mrs.  Lewis's  case,  which  was  before 
the  delegates,  cited  many  authorities  from  the  civil  law 
to  shew,  that  among  the  Romans,  if  a  man  made  his 
will,  and  was  afterwards  taken  captive,  such  will  revived 
and  became  again  in  force  by  the  testator's  repossessing 
his  liberty.  But  this  was  answered  by  adverting  to  the 
difference  between  a  voluntary  act,  and  an  act  of  com- 
pulsion. And  the  will  was  adjudged  not  to  be  good. 
So  that  the  weight  of  authority,  and  perhaps  of  prin- 
ciple, seems  to  be  against  holding  the  will  of  the  feme 
sole,  revoked  by  her  subsequent  marriage,  to  be  re- 
stored to  its  operation  by  the  wife's  surviving  her 
husband. 

It  has  been  considered  doubtful  whether  a  power  £aT^exe- 
given    to   a  feme  sole  was   not   suspended  by    her  c?te  \*y£f 
marriage :  (g)  but  the  law  is  now  understood  as  set-  whUe  sole  to 
tied,  that  a  feme  covert  may  execute  a  power  given  to  during  mwr- 
her  while  sole.    However,  where  an  agreement  before  unexercised 

(g)  3  Bro.  P.  C.  308.  Rich  v.  Beaumont 
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before  mar-  marriage  was  entered  into,  that  a  settlement  should  be 
"e*Scd  bV  °  made  of  the  wife's  estate,  reserving  to  her  a  power  of 
e  marriage.  djgpQgJDg  of  it  by  will ;  and  before  the  marriage  she 
devised  it  in  favour  of  the  intended  husband,  who  sur- 
vived her,  the  will  was  nevertheless  held  to  be  revoked  : 
for  the  agreement  was  for  an  authority  to  be  exercised 
during  the  marriage,  and  therefore  could  have  no  ope- 
ration in  preventing  the  consequence  of  law  with  respect 
to  what  was  done  before  the  marriage.  (A) 

(h)  See  Doe  v.  Staple,  2  T.  R.  684 ;  and  see  the  same  point  rulei 
in  Equity,  in  Hodgson  v.  Lloyd,  2  Bro.  C.  R.  534. 
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REVOCATION    OF   WIIX8   OP   PERSONAL   ESTATE 


SECT.  I. 

Chattels  Real. 

THE  subject  of  revocation  includes  some  questions  whether  a  re- 
of  great  nicety  in  respect  to  devises  of  leases.   Whether  panes  under  a 
a  fresh  lease  taken  by  renewal  passes  under  a  prior  SnTi^wuTof 
disposition  by  will  of  the  original  lease  was  a  point  in  [ei^1*111*1 
the  case  of  Marwood  v.  Turner,  (a)  before  Lord  Chan- 
cellor King.    The  argument  against  the  revocation 
supported  itself  on  the  following  reasons : — That  the 
testator  had  expressed  in  his  will  his  ardent  desire  that 
his  trustees,  to  whom  the  lease  was  devised,  should 
use  their  utmost   endeavours  to    continue   the  lease 
in  the  male  line,  as  long  as  there  were  any  to  inherit 
the  title.     That  as  to  the  surrender  of  the  old  lease, 
that  being  only  to  take  a  better  and  more  beneficial 
estate,  was  intended  for  the  advantage  of  the  devisee, 
to  gWe  him  a  larger  and  more  extensive  interest,  and 
to  increase  the  bounty  that  was  before  designed  him. 
Now  to  make  such  an  intended  act  of  kindness  a  de- 
struction of  the  will,  would  be  to  invert  the  meaning  of 
the  testator.    That  the  renewal  of  the  lease  was  only 
ingrafting  upon  the  old  stock  that  which  was  of  the 
same  nature  with  the  old  stock,  and  was  a  continuation 
of  the  same  estate  with  some  little  addition  to  it.    That 

(a)  3  P.  Wras.  108* 
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this  was  demonstrated  by  the  common  case,  where  a 
trustee  of  a  lease  for  lives,  when  all  the  lives  but  one 
are  expired,  renews  for  the  old  life  and  two  new  ones, 
and  then  the  old  life  dies ;  here  though,  but  for  the 
renewal,  the  lease  would  have  been  quite  at  an  end, 
yet  the  renewed  lease  is  held  subject  to  the  same  trusts 
as  the  old  lease  was,  and*  is  considered  as  a  continuation 
of  the  same  estate.  That  it  was  very  usual  to  make  pro- 
vision for  younger  children  out  of  these  leases,  which 
commonly  require  a  renewal  every  seven  years,  or  upon 
the  dropping  of  a  life.  And  if  one,  so  seised  or  pos- 
sessed, having  made  his  will,  and  thereby  provided  for. 
a  younger  child  or  children,  should  soon  afterwards 
renew  his  lease,  but  forget  to  republish  his  will  (which 
might  often  happen),  such  ft  construction  would  create 
the  greatest  inconveniences.  That  no  judgment  at  law, 
nor  decree  in  equity,  had  been  cited,  whereby  it  had 
been  determined  that  the  bare  renewal  of  a  lease  was  a 
revocatioa  of  a  will.  And  it  was  further  urged,  that 
if  this  renewal  of  ft  lease  was  a  revocation  in  law,  yet 
it  would  not  be  so  in  equity ;  but  the  renewed  lease 
would  be  subject  to  a  trust  for  the  devisee. 

But  it  was  held  and  decreed  by  the  Lord  Chancellor, 
that  the  renewal  of  the  lease' for  lives  in  that  case  was  a 
revocation  of  the  will  as  to  this  subject;  for  that  by 
the  surrender  of  the  old  lease  the  testator  had  put  all 
out  of  him,  and  had  divested  himself  of  the  whole  in- 
terest, so  that  there  being  nothing  left  for  the  devise  to 
Work  upon,  the  will  must  fall;  and  the  new  purchase 
being  of  a  freehold  descendible  could  not  pass  by  a  will 
made  before  that  purchase.  And  his  Lordship  expressed 
surprise  that  this  case,  which  must  have  often  happened, 
had  not  been  before  determined. 

We  should  observe  that  the  true  reason  upon  which 
this  point  of  Revocation  turns,  is,  that  the  specific  thing* 
which  was  the-' subject  of  devise  is  gone,  so  that  the 
words  of  *the -devise  can  have,  no  operation.  And  this 
reason  applies  as  much  to  a  chattel  lease  renewed  after 
a  will  containing  a  bequest  of  it,  as  to  a  freehold  lease; 
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for  every  specific  bequest  must  upon  the  same  principle 
be  considered  as  repealed  by  the  subsequent  disposition/ 
alienation,  or  destruction  of  the  particular  subject  in  the 
testator's  lifetime. 

There  is,  however,  a  material  difference  as  to  this  a  material  ap- 
point  between   freehold   and  chattel  property.     If  a  «^ct  bc-hls 
lease  held  upon  lives  be  devised,  *and  afterwards  re-  ^^iSSa0^ 
newed  by  the  testator,  the  devise  is  revoked,  although  leases- 
the  will  should  contain  words  of  future  import  appli- 
cable to  that  interest;   for  the  renewal  being  a  new 
purchase  (1)  of  a  freehold,  it  cannot  pass  by  an  ante- 
cedent will,  as  has  been  fully  explained  in  a  former 
part  of  this  Work.     Whereas  if  a  testator  possessed  of 
a  chattel  renewable  lease  devises  all  his  estate,  right, 
and  interest,  which  he  shall  have  to  come  in  the  parti- 
cular lands  so  in  lease  to  him  at  the  time  of  his  death, 
or  includes  it  in  a  general  devise  of  his  residuary  pro- 
perty, a  lease  taken  by  him  after  making  his  will,  by 
way  of  renewal,  will  pass  by  it.  (6) 

In  the  case  of  Carte  v.  Carte,  (c)  Lord  Hardwicke  The  mierea- 
appears  to  rest  much  upon  a  distinction  between  trusts  cations,  the 
and  legal  estates  in  respect  to.  the  operation  of  a  will  lwladfo*' 
upon  these  renewed  chattel  leases ;  and  he  alludes  to  eqmty* 
Abney  v.  Miller,  as  being  the  case  of  a  legal  estate, 
whereas  in  Carte  v.  Carte  the  testator  was  only  cestui 
que  trust.     But  in  Abney  v.  Miller  his  Lordship  had, 
said  that  the  rule  of  revocations  must  be  the  same  in 
law  and  in  equity ;  and  the  same  observation  has  been 
made  by  almost  every  succeeding  Chancellor. 

(6)  Abney  v.  Miller,  %  Atk.  593.  Hone  v.  Medcraft,  1  Bro.  C.  C. 
201.  Stirling  v.  Liddiard,  3  Atk.  199.  Slater  v.  Norton,  16  Ves.  J. 
1 14.    Ibid.  197 ;  and  see  Wind  v.  Jekyll,  1  P.  Wms.  574. 

(c)  S  Atk.  174. 


(1)  A  woman  purchased  a  church-lease  to  her  and  her  heirs  for 
three  lives,  and  died,  leaving  an  infant  daughter ;  two  of  the  lives 
dropped ;  the  infant's  guardian  renewed  the  lease,  and  then  the  in- 
fant died  without  issue;  the  freehold  lease  was  held  to  be  a  new  acqui- 
sition, and  of  consequence  as  descendible  to  the  heirs  ex  parte  paterna 
Mason  v.  Day,  Prec.  in  Ch.  319. 
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It  might  be  doubted,  indeed,  whether  the  decision  of 
Carte  v.  Carte,  upon  the  Chancellor's  own  reasoning 
on  the  case,  required  any  other  distinction  to  support  it 
than  that  which  arose  out  of  the  import  of  the  words 
used  in  the  will.  The  testator  bequeathed  to  his  eldest 
son  Thomas,  after  giving  some  legacies  to  other  per- 
sons, all  the  rest  of  his  goods,  chattels,  and  estate  what- 
soever, whether  real  or  personal,  in  possession  or  re- 
version ;  and  then  by  a  supplemental  clause  directed 
that  he  should  have  the  disposal  of  his  lease,  and  receive 
to  himself  all  the  profits  and  advantages  accruing  from 
it ;  which  words  might  seem  sufficient  to  pass  the  bene- 
ficial interest  then  subsisting,  together  with  the  benefit 
of  all  subsequent  renewals,  and  to  have  comprehended 
and  passed  the  subsisting  lease,  and  future  renewals, 
had  the  interest  been  legal  instead  of  equitable.  For 
his  Lordship,  in  the  lastmentioned  case,  observed — 
"  there  is  no  question  but  that  a  man  by  will  may  be- 
queath a  term  of  years  which  he  has  not  in  him  at  that 
time,  but  which  comes  to  him  afterwards.  Therefore 
all  these  cases  of  revocations  of  legacies,  or  bequests 
of  terms  of  years,  arise  from  the  short  penning  of  the 
will ;  and  if  in  the  case  of  Abney  v.  Miller  the  testator 
had  said,  I  will  give  all  the  interest  I  have  in  the  lease, 
there  is  no  doubt  but  that  the  renewed  lease  would  have 
passed."  (2) 

(e)  3  Atk.  174. 


(2)  Ib  Abney  v.  Miller,  however,  his  Lordship,  for  conveying  these 
after-taken  leases,  suggests  words  of  a  future  import  as  necessary  in 
addition  to  the  words  all  my  estate,  Sfc. :  the  words  he  prescribes  are, 
all  my  estate,  right,  and  interest,  which  I  shall  have  to  come  in  this 
lease.  And  in  Rudstone  v.  Anderson,  2  Ves.  418.  the  Master  of  the 
Rolls,  Sir  J.  Strange,  would  not  allow  there  was  any  real  distinction 
between  the  import  of  the  words  all  my  tithes  and  all  my  estate  it* 
the  tithes.  If  a  new  interest  were  acquired  after  the  will,  it  would 
not  pass  by  words  devising  all  the  testator's  subsisting  interest*  See 
same  point  in  Slatter  v.  Norton,  16  Ves.  J.  197.  by  Sir  W.  Grant> 
M.R. 
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It  appears  from  a  careful  comparison  of  the  cases,  that  whether  the 
for  tfce  renewal  of  these  chattel  leases  to  be  a  revocation,  chattel  lease  i» 
the  devise  of  them  must  be  specific,  and  that  whether  the  L^nd?^ 


whether  the 


spe- 


disposition  is  revoked  or  not  is  a  question  to  be  de-  SSSeil 
termined  by  that  short  criterion.  The  case  of  Stirling  cific  or  general 
v.  Lydiard  (/)  does  in  effect  settle  it  upon  this  basis. 
There  the  testator  gave  all  and  singular  his  leasehold 
estate,  goods,  chattels,  and  personal  estate  whatsoever, 
to  his  daughter;  and  if  she  died  without  issue  living, 
then  to  the  defendant.  The  testator  afterwards  re- 
newed a  lease  with  the  Dean  and  Chapter  of  Windsor  ; 
which  was  held  to  be  no  revocation,  and  the  lease  passed 
by  the  will ;  the  Lord  Chancellor  observing  that  "  it 
was  a  mistake  to  suppose  this  a  specific  legacy :  it  was 
a  general  devise  of  the  whole.  Suppose  the  testator 
had  purchased  a  new  lease, — would  not  that  have  passed? 
Why  then  should  not  a  new  term  in  a  lease  equally 
pass?" — "If  I  were  to  construe  this  a  revocation,' 
said  his  Lordship,  "  I  do  not  know  that  if  a  man  were 
to  give  all  his  Bank,  East  India,  and  South  Sea  stock, 
and  should  afterwards  turn  it  into  money,  it  might  not 
as  well  be  insisted  that  this  was  a  revocation.0 

So  that  whether  the  subsequent  lease  taken  by  re- 
newal would  pass  or  not  by  the  antecedent  disposition 
will  depend  entirely  upon  the  question  whether  the  words 
of  the  bequest  confined  the  apparent  intention  to  the 
thing  then  actually  subsisting,  or  extended  to  future 
interests  growing  out  of  it :  in  a  word,  whether  the 
legacy  was  specific  or  general.  (3) 

But  it  would  seem,  according  to  Abney  v.  Miller, 
that  if  the  renewed  lease  were  not  perfected  by  execu- 
tion in  the  testator's  lifetime,  not  only  would  an  agree- 
ment for  such   new  lease  be  ineffectual  to  operate  a 

(/)  3  Atk.  1S9- 


(3)  See  the  case  of  Hone  v.  Medcraft,  1  Bro.  C.  C.  261.  where  thfe 
ground  of  distinction  is  adopted.  See  also  Copin  9,  Fernyhongh, 
5Bro.CC.  291. 
VOL.  if.  H 
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revocation ;  but  the  actual  surrender  would  not  affect 
the  previous  disposition  of  the  lease :  it  was  accordingly 
held  by  Lord  Hardwicke,  that  as  the  college  seal  had 
not  been  affixed  to  one  of  the  renewed  leases  in 
Abney  v.  Miller,  though  the  old  lease  had  been  surren- 
dered, and  the  new  one  prepared  and  accepted,  yet 
the  bequest  of  such  lease  was  not  revoked :  which  part 
of  the  case  is  not  very  clear,  if  it  can  be  said  to  be 
intelligible  at  all,  without  supposing  that,  thfe  surrender 
being  made  by  the  same  instrument  as  the  new  lease, 
and  if  not   stated  as  the   consideration   of  the  new 
lease,  at  least  implicitly  (4)  contained  in  the  accept- 
ance of  such  new  lease,  such  surrender  would  not  be 
complete,   according  to  the  intention  of  the  parties, 
until  the  change  and  substitution  was  completed  by  the 
execution  of  the  instrument  by  the  lessors.   And  indeed, 
supposing  the  surrender  to  be  made  by  a  separate  in- 
strument, yet  the  making  of  the  new  lease,  and  the 
yielding  up  of  the  old,  being  reciprocal  acts,  perhaps 
the  surrender  could  scarcely  be  considered  as  com* 
plete,  in  equity  at  least,  until  the  fresh  lease  had  been 
granted. 
what  proposi-      On  a  subject  into  which  so  much  refinement  has  been 
be  weUPwtUed  introduced,  it  is  difficult  to  find  any  steady  propositions; 
on  thii  subject.  ^  au  the  cages  appear  to  agree  in  this — that  the  sur- 
render of  the  old  and  the  taking  of  a  new  lease  will  be 
an  ademption  or  not  of  the  previous  disposition  by  mil, 
according  as  the  disposing  words  are  held  to  import, 
only  the  actual  thing,  or  all  the  testator's  eventual  inte- 
rest in  it.     Still,  however,  what  particular  terms  de- 
note the  one  or  the  other  intention  is,  in  some  degree, 


(4)  In  these  cases  the  effect  produced  is  not  so  correctly 
pressed  by  revocation  as  by  ademption.  It  is  not  by  countermanding 
the  disposition,  but  by  withdrawing  or  destroying  the  subject-mattei 
of  the  disposition,  that  the  consequence  is  properly  understood  to  1m 
produced.  •  Whateter  destroys  the  subject  of  a  specific  devise,  most 
of  necessity  annul  its  operation  *  thus  if,  after  devising  an  estate  held 
upon  lives,  the  testator  purchases  the  reversion,  the  devise  is  revo] 
and  the  estate  descends.    See  %  Atk.  425. 


cflip.  i?.  4  1 . ]  ChaUek  Real. 

open  to  controversy.    It  appears,  according  to  tb*  re- 
port  of  Carte  p.  Carte,  that  Lord  Hardwteke  was  of 
opioion  that  if  in  Abney  v.  Miller  the  testator  had  said, 
"1  girt  all  the  interest  I  have  in  the  lease/'  the  will 
would  have  passed  the  renewed  lease, — that  is,  such 
words  would  have  made  the  bequest  general  and  prospec* 
tire.    Bat  Sir  John  Strange,  as  appears  from  the  above- 
cited  case  of  Rudstone  v.  Anderson,  thought  that  the 
bequest  was  not  the  less  specific  by  reason  of  the  words' 
estate  and  interest ;  and  we  have  seen  that  Lord  Hard- 
wicke, in  Abney  v.  Miller,   suggests  other  words  of 
future  import  to  be  added  to  the  words  estate  and  inte- 
rest, when  he  points  out  a  mode  of  including  future 
renewals. 

It  is  out  of  dispute,  however,  that  a  testator  may  by 
his  will  pass  his  future  chattel  interests,  whatever  they 
may  be,  provided  they  come  within  the  description  of 
the  bequest;  and  that  wherever  the  words  are  general, 
property  of  this  nature,  though  subsequently  acquired, 
is  comprehended  within  the  scope  of  them :  (e)  thus  if 
a  testator  gives  all  his  personal  estate  whatsoever,  and 
afterwards  surrenders  a  subsisting  lease,  and  takes  a 
new  one,  or  makes  an  entire  new  purchase  of  a  lease- 
hold estate,  both  these  descriptions  of  property  will 
pass. 

In  a  ease  lately  determined  hi  the  Court  of  Chan- 
cery, (/)  another  proposition  of  considerable  breadth 
and  certainty  on  this  subject  is  furnished,  tiz.  that 
whether  the  disposing  words  are  to  be  confined  to  the 
specific  interest,  or  are  to  be  interpreted  &a  descrip- 
tively embracing  after  acquired  property,  wilt  depend 
not  only  on  the  import  of  the  particular  words,  but 
upon  tfce  general  context  of  the  will. 

En  James  v.  Dean,  the  ease  alluded  to,  the  Chaneeftar 
took  it  to  be  established  in  Hon*  v.  Mederaft,  rind 
Copin  o.  Femyfcough,  that  where  th#r*  i#  a  gdft&ttl 

m 

I 

f«)  See  tfee  e**e  ftf  Stirling  ».  Eydfaud,  *  Atk.  1*0. 
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bequest  in  the  terms  of  "  all  my  leasehold  estates/1  and 
the  testator  afterwards  surrenders  and  takes  a  new 
lease,  the  bequest  is  revoked.  We  cannot  but  observe, 
however,  that  in  the  cases  said  to  have  established  this 
proposition,  the  devise  was  not  in  a  general  form,  but 
appeared  to  import  the  disposition  of  a  leasehold  estate 
particularly  described  and  enumerated  among  other 
distinct  parts  of  the  testator's  property.  And,  indeed, 
before  the  general  words  "  all  my  leasehold  estates" 
can  be  held  to  be  a  specific  disposition  of  subsisting 
interests,  the  opinion  and  decree  of  Lord  Hardwicke, 
in  Stirling  v.  Lydiard,  above  cited,  seems  necessary  to 
be  explained  out  of  the  way. 

But  the  great  point  of  James  t>.  Dean  makes  the 
question  whether  the  subsisting  interest  only  or  future 
interests  in  chattels  pass  by  the  will  to  depend  entirely 
upon  the  indications  of  the  testator's  intention ;  and 
decides  that  the  intention  in  this  respect  is  to  be  col- 
lected from  the  whole  context,  and  a  comparison  of  all 
the  parts  of  the  will.  The  fcase  was  shortly  as  follows : 
—Thomas  James,  by  his  will  dated  the  25th  of  April, 
1788,  gave  and  bequeathed  to  his  wife,  Judith  James, 
a  messuage  and  some  land  at  Standgate,  held  by  him 
under  a  lease  from  the  Archbishop  of  Canterbury ;  and 
after  her  decease  he  gave  the  same  to  Sarah  James, 
Jane  James,  and  Elizabeth  James,  his  brother's  daugh- 
ters, their  executors,  administrators,  and  assigns,  for 
all  such  term,  estate,  or  interest,  as  should  be  then  to 
come  therein,  as  tenants  in  common.  The  testator  then 
directed  that  the  rent,  fine  and  fees,  for  the  renewal 
of  the  lease  of  the  said  premises  at  Standgate,  should 
be  paid  by  his  wife,  during  her  life,  and  by  his  brother's 
three  daughters  afterwards,  as  such  rents,  fines  and  fees 
became  payable.  Then,  after  giving-  some  other  parts 
of  his  property,  he  made  the  following  disposition :  cc  I 
also  give  and  bequeath  to  my  wife  J  udith  James,  during 
her  life,  all  my  messuages,  lands,  and  tenements,  in 
Vine-street,  in  the  parish  of  Lambeth,  which  I  hold  by 
lease  under  Sir  William  East  (being  the  premises  in 
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question),  for  all  the  residue  of  my  term  and  interest 
therein ;  and  after  her  decease  I  give  and  bequeath  the 
same  to  my  godson,  Thomas  James,  his  executors  and 
administrators,  for  all  the  residue  of  the  term  and  inte- 
rest I  shall  have  to  come  therein  at  my  decease/'  And 
then  the  testator  gave  to  his  said  wife  all  his  leasehold 
estate  at  Floatmead,  and  all  other  the  estate  which  he 
purchased  of  Anthony  Keck,  Esq.,  and  which  he  then 
held  by  lease  from  Sir  William  East,  she  paying  for  re- 
newing the  said  lease  at  the  usual  times,  during  her  life, 
and  keeping  the  said  premises  in  good  repair;  and  after 
her  decease  he  gave  the  same  among  the  said  three 
daughters  of  his  brother  James,  as  tenants  in  common. 
He  then  made  his  wife  his  residuary  legatee,  and  ap- 
pointed her  one  of  his  executors. 

The  testator  was,  at  the  date  of  his  will,  in  possession, 
under  a  lease  granted  by  Sir  William  East,  of  the  pre- 
mises, in  Vine-street,  Lambeth,  dated  the  12th  of  Au- 
gust„  1769,  to  hold  for  twenty-one  years  from  the  Lady- 
day  preceding,  if  the  lessor  and  two  other  persons  should 
so  long  live,  with  a  covenant  by  the  lessee  that  in  case 
of  the  death  of  any  of  the  said  lives  (being  the  lives 
upon  which  the  lessee  held  those  premises,  with  others 
from  the  Archbishop  of  Canterbury,)  before  the  expira- 
tion of  the  term,  and  the  lessor  should  renew  from  the 
Archbishop,  he,  the  lessee,  his  executors,  &c.  would 
pay  a  proportionate  share  with  the  other  tenants  of  the 
fines  to  the  Archbishop  upon  every  such  renewal;  and 
Sir  William  East  covenanted,  upon  such  renewal  of  the 
original  lease  by  the  Archbishop,  to  grant  a  new  lease 
of  the  premises  thereby  demised  for  the  remainder  of 
the  term  of  twenty-one  years,  which  should  be  then  to 
come  and  unexpired.  But  the  lease  contained  no  direct 
covenant  for  farther  renewal. 

The  testator  died  in  December,  1790;  the  lease, 
which  expired  on  the  25th  of  March  preceding,  not 
having  been  renewed  by  him.  But  he  had  remained  in 
the  occupation  of  the  premises  until  his  death,  and  half 
a  year's  rent  under  this  occupation  had  been  paid  by 
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Mm  after  the  expiration  of  the  lease,  daring  his  life. 
Sometime  after  the  testator's  death,  viz.  on  the  29th  of 
Man*,  174)1,  Sir  William  East  granted  to  Judith 
James  a  new  lease  of  the  premises  in  question,  to  hold 
from  the  £5tii  of  March  for  forty-two  years,  if  three 
person's  named,  or  any  of  them,  should  to  long  live. 
The  bill  was  filed  by  Thomas  James,  named  in  the  wiH, 
against  the  executors  of  Judith  James,  the  testator's 
widow,  praying  that  the  renewal  of  the  said  lease  by 
Judith  James  might  be  declared  to  be  upon  the  trusts  of 
the  will.  The  answer  insisted  that  she  took  the  new 
lease  for  her  own  benefit:  and  this  was  the  question. 

The  Master  of  the  Rolls  dismissed  the  bill,  upon  the 
ground  that  though  a  testator  might  so  express  his  in- 
tention as  to  pass  any  interest  existing  at  his  death,  yet 
in  thi§  case  his  intention  seemed  merely  to  give  the 
residue  of  the  term  he  then  had  from  Sir  William  East, 
and  that  nothing  more  was  in  his  contemplation.    Upon 
tfie  appeal  from  this  decision  the  Lord  Chancellor  con- 
sidered that  the  equitable  question  before  him   must 
depend  upon  the  legal  question,  whether  if  the  lease 
bad  been  renewed  to  the  testator,  it  would  have  passed. 
It  is  evident  that  if  the  new  lease  had  been  made  to  the  tes- 
tator himself  in  his  lifetime,  this  would  have  been  a  case  for 
a  trial  at  law,  as  being  a  mere  legal  question,  depending 
upon  the  import  of  the  words  of  the  will,  in  respect  to 
it  u  a  mic that  such  after-acquired  property.     And  it  seems  to  be  a 
^f  wrdi1"  ro^e  °f  ^l^ty >  to  be  collected  from  the  case  we  are 
^^dttl*      now  considering,  that  where  the  disposing  words  are 
Wi,  if  re-    tuch  that  a  court  of  law  would  have  held  the  subsequent 
tor's  life,  any  acquisition  by  renewal  in  the  testator's  lifetime  to  have 
Mtdeath  by  r  passed  by  them,  any  renewals  after  the  death  of  the 
uver^uTpat."  testator,  by  his  representatives,  shall  be  for  the  benefit 
bj  inch  words.  0f  tyxe  persons  to  whom  the  beneficial  interest  in  the 

subsisting  lease  was  devised. 
t£^j££      Now,  in  this  case,  though  the  testator  lived  out  the 
deriiftbie  and  lease  which  he  had  riven  by  his  will  to  his  wife  for  her 

traninnifihla.     m  A 

life,  and  at  her  decease  to  Thpmas  James,  yet  as  he 
eoatmjied  to  occupy  ti|l  his  death,  and  paid  rent,  he 
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became  a  tenant  from  year  to  year,  which  was  an  in- 
terest devisable    and   transmissible,  (?)     This  legal  A°*  ^e  good 

°  °       will  or  tenant- 

interest,  though  become  a  tenancy  only  from  year  to  right  which  ac- 
year,  attracted  to  itself  that  sort  of  tenant-right,  or  praeTwUhit. 
good  will,  on  which  the  claim  to  a  renewal  would  have 
grounded  itself ;  for  it  was  a  sort  of  excrescence  out  of 
the  old  subsisting  lease  which*  had  expired.  The  Court 
therefore  considered,  that  if  this  interest  would  pass  by 
the  will,  such  benefit  of  renewal  would  pass  also  as  an 
tdjunct  to  it,  subject  to  the  operation  of  the  same  testa- 
mentary disposition . 

It  was  therefore  said  by  his  Lordship,  that  the  question 
whether  the  interest  of  the  renewed  lease  (supposing  such 
lease  to  have  been  renewed  in  the  testator's  lifetime)  would 
or  would  not  have  passed,  must  be  decided,  to  raise  any 
question  between  these  parties  upon  the  record.  For 
the  lease  not  having  been  renewed,  and  the  testator 
being  at  his  death  possessed  of  no  larger  interest  than 
from  year  to  year,  the  doctrine  cannot  be  applied,  un- 
less it  would  have  been  applied  if  he  had  been  lessee  in 
the  renewed  lease.     His  Lordship  then,  laid  it  down  as  Whenwonif 

we  prima  fkdt 

a  sound  rule  of  construction,  that  when  words  are,  by  sufficient  to 

■    ••  •/*•  •      i  /»  •  pass  future  in* 

their  import,  prima  facte  equivalent  to  pass  future  mte«  terestinper- 
rests  in  personal  estate,  that  construction  ought  to  pre-  constractfon 
vail,  unless  the  context,  in  sound  interpretation,  calls  53htBS£a" 
for  another  construction :  and  this  depends  upon  the  c<>Dtrolled  *r 

*   ■  i     ■         -ii  the  context. 

context  or  the  whole  will. 

His  Lordship  thought  that  though  there  was  a  differ* 
enee  between  the  leases,  the  lease  in  question  not  con- 
taining the  same  direct  covenant  for  renewal  which 
occurred  in  the  others ;  yet  there  was  enough  in  the 
lease  in  question  pointing  that  way,  to  lead  the  testator 
to  think  that  the  expiration  of  the  term  would  not  put 
ta  end  to  the  interest.  Some  parts  of  the  will,  parti* 
eularly  the  last  bequest,  were  evidently  intended  to 
pass  the  renewed  lease ;  and  the  different  clauses  were 
mack  the  same  in  effect,  though  expressed  in  different 
words.     The  obligation  upon  the  wife  to  renew  from 

(g)  Se«  Doe  v.  Porter,  3  T.  R.  13. 
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time  to  time  shewed  that  he  meant  not  only  the  interest 
he  had  in  the  present  lease,  but  the  interest  she  would 
acquire  under  the  covenant.  Between  the  bequests 
accompanied  with  this  express  direction  to  renew,  was 
the  bequest  of  the  premises  in  question  ;  and  the  person 
who  was  tenant  for  life  of  those  premises  was  the  wife 
and  general  residuary  legatee.  His  general  intention 
therefore  was,  that  as  to  the  particular  part,  so  specially 
given  to  her,  she  should  take  only  a  life  interest,  and 
as  general  residuary  legatee  she  should  take  absolutely 
for  her  own  benefit. 


SECT.  II. 

Chattels  Personal. 

i 

A  REMARKABLE  case  which  happened  in  Lord 
Nottingham's  time  is  said  to  have  given  rise  to  the 
clause  in  the  statute  for  invalidating  unwritten  revo- 
cations of  wills  of  personal  estate. 
Case  said  to         Mr.  Cole  at  an  advanced  age  married  a  young  wo- 

have  given  rise  .  ° 

to  the  clause    man  who  did  not  conduct  herself  with  propriety.     Af- 
29  c.Cc*2. 3.  for  ter  his  death  she  set  up  a  nuncupative  will,  said  to 
unwritten0*      have  been  made  in  extremis  by  which  the  whole  es- 
wai^°perso-  tote  wtts  S*ven  t0  her  in  opposition  to  a  written  will 
nsi  estate.       made  three  years  before  the  testator's  death,  giving 
30002.    to    charitable    uses.     The    nuncupation   was 
proved  by  nine  witnesses.     Upon  the  appeal  to  the 
delegates  from  the  sentence  of  the  Prerogative  Court 
in  favour  of  the  written  will,  Mrs.  Cole  offered  to  go 
to  a  trial  at  law  in  a  feigned  action,  submitting  to  be 
bound  by  the  result.     Upon  the  trial  at  the  bar  of  the 
Court  of  King's  Bench,  it  appeared  that  most  of  the 
witnesses  for  the  nuncupation  were  perjured,  and  that 
Mrs.  Cole  was  guilty  of  subornation.     She  then  ap- 
plied for  a  commission  of  review,  which  was  refused  ; 
and  upon  that  occasion  Lord  Nottingham  said,  "  I  hope 
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to  see,  one  day,  a  law  that  no  written  will  shall  be 
revoked  but  by  writing."  (a) 

The  statute  of  29  Car.  2.  c.  3.  s.  22  (b)  is  express, 
that  no  will  in  writing  concerning  any  goods  or  chattels, 
or  personal  estate,  shall  be  repealed ;  nor  shall  any 
clause,  devise,  or  bequest  therein,  be  altered  or  changed 
by  any  words,  or  will  by  word  of  mouth  only,  except 
the  same  be  in  the  life  of  the  testator  committed  to 
writing,  and  after  the  writing  thereof  read  to  the  tes- 
tator, and  allowed  by  him,  and  proved  to  be  so  done 
by  three  witnesses  at  least.  (1) 

These  points  were  in  question  in  the  following  case, 
in  the  Prerogative  Court: — Mr.  Wright  died  on  the 
13th  February  1814,  having  on  the  5th  of  August 
1800  made  his  will  appointing  Lady  W.  and  C.  A. 
executors,  and  bequeathing  to  the  former  the  residue 
of  his  property,  after  payment  of  his  debts  and  some 
specific  legacies.  The  allegation  offered  pleaded  that  the 
deceased  on  the  11th  of  February,  two  days  only  before 
his  death,  being  very  ill,  addressed  himself  to  two  or 
three  persons  who  were  with  him,  and  declared  his  in- 
tention to  give  a  certain  sum  out  of  the  money  which  he 
had  invested  in  the  bank  to  J.  S.  The  words  used  by  him 
on  this  occasion  were  reduced  into  writing  on  the  15th 
of  March,  after  his  death,  and  attested  by  the  persons 
in  whose  presence  they  were  uttered.  The  admission  of 
this  allegation  to  proof  was  opposed  on  the  ground  that 
the  statute  29th  Car.  2.  by  the  clause  above  cited,  re- 
quired that  no  will  in  writing  concerning  any  per- 
sonal estate  should  be  repealed,  nor  any  clause,  de- 
vise, or  bequest,  therein  be  altered  or  changed,  by  any 
words,  or  will  by  word  of  mouth  only,  except  the  same 
be  in  the  life  of  the  testator  committed  to  writing,  and 
after  the  writing  thereof  read  to  the  testator,  and  allowed 
by  him,  and  proved  by  three  witnesses  as  aforesaid. 

(a)  See  Matthews  v.  Warner,  4  Ves.  J.  196,  note  (a). 

— 

(1)  Bat  it  is  not  made  necessary  that  such  revocation  by  parol* 
when  committed  to  writing,  should  he  signed  or  attested. 
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Prom  the  facts  stated  in  the  allegation  it  appeared 
that  the  money  in  the  bank  was  included  in  the  resi- 
duary clause ;  and  the  judge  observed  that  it  was  clear 
that  as  the  money  in  the  bank  was  included  in  the 
will,  the  effect  of  the  nuncupative  codicil  would  be  to 
alter  the  will  in  that  respect.  That  the  act,  on  account 
of  its  general  objects,  ought  to  be  strictly  construed 
and  enforced.  That  it  was  imperative  upon  the  Court, 
and  left  it  no  discretion.  That  as  to  the  case  of  Brown 
t?.  Manby,  in  1770,  which  had  been  cited,  the  words 
were  there  pleaded  to  have  been  written  in  the  life* 
time  of  the  deceased,  and  with  his  privity  ;  and  there- 
fore it  was  possible  the  requisites  of  the  Act  might 
appear  on  proof  to  have  been  complied  with,  but  that 
in  the  present  case  it  was  clear  from  the  facts  pleaded 
that  they  were  not.  The  Court  accordingly  pronounced 
for  the  will. 

But  where  a  man  by  will  in  writing  devised  the  re- 
sidue of  his  personal  Estate  to  his  wife,  and  upon  her 
dying  in  his  life-time  made  another  disposition  of  the 
residue  by  a  nuncupative  codicil,  in  respect  to  which 
the  requisites  of  the  Act  regarding  nuncupative  wills 
were  complied  with,  this  was  resolved  to  be  good ;  for 
by  the  death  of  the  wife  the  devise  of  the  residue  was 
totally  void,  and  the  codicil  was  no  alteration  of  the 
former  will,  but  a  new  will  for  the  residue,  (c) 
There  must  be       As  there  must  be  a  manifestation  of  a  clear  and 
©V  pre^tto-   serious  intention  to  make  an  actual  disposition  for  any 
fectaaVthtf     writing  to  operate  as  a  testamentary  act,  so  to  revoke 
reroctftfon.      or  alter  a  prior  complete  testamentary  disposition,  at 

least  an  equal  indication  of  the  disposing  mind  will  be 
required.  And  this  appears  from  a  case  recently  de- 
cided in  the  Prerogative  Court,  (d)  which,  as  it  marks 
with  some  precision  the  degree  of  evidence  which  that 
court  requires  to  establish  the  operative  intention,  shall 

(c)  1  Abr.  Eq.  Ca,  408.  and  see  4  Bum.  Eccl.  L.  303* 
(<f)  SitwtU  ai»4  QtW«,l>y  their  Guardfra*.  Parker,  Prtngativa 
Court.  Doctors'  Conpum,  March  IK 
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be  stated  fully.  The  question  was,  whether  certain 
alterations  made  in  a  paper  purporting  to  be  instructions 
for  the  will  of  Sir  S.  S.  after  the  will  prepared  from 
it  bad  been  executed,  were  operative  as  codicils,  or 
were  merely  deliberative  as  to  an  intended  alteration, 
to  be  afterwards  carried  into  effect. 

It  appeared  that  Sir  8.  S.  had  duly  made  hi$  will 
en  the  2d  of  March  1810,  which  was  of  considerable 
length,  occupying  upwards  of  fifteen  sheets  of  paper, 
and  had  therein  made  an  ample  and  detailed  disposal  of 
his  estates  end  other  property.  The  instructions  from 
which  this  will  was  prepared  were  contained  in  a  paper 
intituled  "Heads  or  Instructions-  for  the  will  of  Sir 
S-  S.;"  and  this  paper  had  been  previously  left  with  him 
for  his  perusal  and  approbation;  after  which  it  had 
been  returned  to  his  solicitor  to  prepare  the  will  from, 
but  signed  in  pencil  by  the  testator,  that  it  might 
operate  in  ease  of  accidents  in  the  mean  time.  It  con- 
tained, amongst  other  bequests,  one  of  2000/.  to  each 
of  the  younger  children  of  F.  6.,  Esq..  Sir.  S.'t 
brother,  the  eldest  being  otherwise  provided  for :  but 
this  legacy  had  been  struck  through  in  the  instruc- 
tions, and  was  therefore  omitted  in  the  more  formal 
will,  in  consequence  of  Sir  S.'s  expectations,  as 
explained  by  him  to  the  solicitor,  that  the  family  of 
Lord  C,  into  which  Mr.  F.  S.  had  married,  would 
provide  for  his  younger  children.  After  the  execution 
of  the  will,  Sir  S.  delivered  it  into  the  possession  of  his 
solicitor,  choosing  to  retain  the  instructions  himself,  as 
containing  a  more  abstracted  account  of  the  contents 
of  the  will,  and  therefore  more  easy  of  reference  than 
the  will  itself  in  its  more  precise  and  formal  language. 
Sir  S.  died  on  the  11th  of  July,  1811,  and  a  probate 
was  obtained  of  his  will  only :  but  .the  paper  of  in- 
structions being  afterwards  discovered  in  his  secretary, 
was  found  to  contain  an  obliteration  of  q,  legacy  to  Mr. 
G.,  the  deceased's  steward,  with  a  mark  in  the  margin 
to  refer  to  it,  and  this  indorsement  on  the  outside,  "  If 
"  any  legacy  includes  Mr.  O.  in  this  or  any  other  will 
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/'or  codicil,  I  revoke  it.-^-S.  S.— February,  1811.:* 
The  pencilled  obliteration  of  the  legacy  of  2000Z.  to 
each  of  Mr.  F/s  children  was  also  crossed  through  in 
ink,  as  if  with  an  intention  of  reviving  it ;  and  the 
deceased  had  on  the  29th  day  of  March,  1811,  pre- 
ceding his  death,  signed  his  name  to  each  of  the  sheets 
except  the  second,  which  contained  the  obliteration  of 
Mr.  G.'s  legacy.  These  alterations  appeared  to  have 
been  made  since  the  execution  of  the  will ;  and  Mr. 
F.  S.'s  children,  acting  by  their  father  as  their  guardian, 
instituted  the  present  proceeding  as  the  parties  inte- 
rested, calling  in  the  probate  of  the  formal  will,  and 
requiring  the  executors  to  take  a  new  probate  of  it 
jointly  with  the  paper  of  instructions,  as  containing 
together  the  will  of  the  deceased. 

The  evidence  in  the  case  fully  established  the  cir- 
cumstances stated,  and  also  that  the  deceased,  after  the 
execution  of  the  will,  had  reason  to  believe  that  the  C. 
family,  with  whom  the  children  then  were,  would  not 
provide  for  them  as  he  had  expected.  This  idea  was 
subsequently  confirmed  by  an  intimation  which  was 
received  from  a  distinguished  member  of  the  family ; 
and  the  deceased  in  consequence  often  expressed  to 
those  in  his  confidence,  that  he  supposed  he  must  him- 
self provide  for  the  children,  or  they  would  come  to  dis- 
tress ;  and  for  this  reason  he  discontinued  the  advances 
.  of  money  which  he  occasionally  made  to  his  brother, 
and  apprised  him  of  his  intention  of  providing  for  his 
children  instead.     He  was  also  proved  to  have  declared 

that  he  should  see  his  attorney  at races,  and  should 

there  make  an  alteration  in  his  will :  but  he  died  before 
that  happened. 

Under  these  circumstances  it  was  contended,  on  the 
part  of  the  children,  that  the  deceased,  by  striking  out 
the  former  obliteration  of  their  legacy,  and  signing  every 
sheet  of  the  paper  except  the  one  containing  the  ob- 
literated legacy  to  his  steward,  clearly  meant  to  revive 
the  bequest  pursuant  to  his  declared  intention  of  pro- 
viding for  them  ;  and  that  he  was  only  prevented  from 
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giving  more  complete  effect  to  that  intention  by  hig 
death,  before  he  again  saw  his  attorney,  as  was  ex* 
pected. 

Sir  John  Nicholl,  after  stating  the  facts  of  the  case, 
observed,  that  the  presumptions  were  strong  against  the 
paper,  as  it  had  been  superseded  by  the  execution  of 
a  more  formal  instrument ;  and  the  alterations  them- 
selves, relied  upon  in  argument  as  tending  to  revive 
it,  were  very  equivocal.  It  was  possible  that  they  might 
have  been  intended  as  operative  :  but  it  was  equally  so 
that  they  might  be  deliberative  only.  Neither  point 
could  to  a  certainty  be  ascertained  from  the  present 
evidence,  but  it  was  merely  matter  of  conjecture ;  and 
the  Court  could  not,  upon  conjecture  alone,  pronounce 
for  the  alterations  in  the  paper  as  being  intended  by  the 
deceased  to  have  operation.  He  then  entered  into  an 
examination  of  the  circumstances  tending  to  shew  quo 
ammo  the  alterations  were  made ;  and  inclined  to  think 
that  they  were  merely  deliberative  as  to  an  intended, 
future  alteration  in  his  will.  The  revocation  of  the 
steward's  legacy,  he  observed  in  particular.,  was  ex- 
pressed not  only  by  striking  it  through,  but  also  by  an 
indorsement  of  words,  declaratory  of  his  intention  in 
so  doing ;  and  it  was  therefore  to  be  supposed,  if  he 
really  entertained  the  same  final  intention  with  respect 
to  the  revival  of  the  children's  legacy,  that  he  would 
have  signified  it  in  a  similar  manner.  What  the 
deceased's  intentions  really  were  it  was  impossible 
to  ascertain ;  he  might  have  formed  them,  and  even 
proposed  to  himself  the  time  and  manner  of  giving 
them  effect,  and  the  Court  could  only  lament  that  he 
had  not  made  them  more  apparent ;  for,  with  all  the 
commiseration  naturally  inspired  by  the  situation  of  the 
children,  it  could  not,  consistently  with  its  ordinary 
rales  of  decision,  pronounce  for  the  alterations  in  this 
paper,  when  the  intention  with  which  they  were  made 
was  not  proved  to  the  extent  required  by  those  rules. 
He  therefore  felt  himself  bound,  though  very  reluc- 
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tatitfy,  to  pronounce  against  the  paper  in  question :  but 
directed  the  costs  to  be  paid  out  of  the  estate. 

Shortly  after  the  above  case,  another  on  the  same 
question  was  determined  in  the  same  Court,  and  by  the 
same  judge,  which  may  be  useful  in  helping  the  judg- 
ment on  questions  respecting  the  effect  of  alterations 
of  solemn  wills.     The  case  was  that  of  Dickenson  o. 
Dickenson  and  Others,  (tf)  in  which  the  question  was, 
whether  certain  alterations  in  the  will  of  W.  D.  de- 
ceased were  made  by  the  testator,  or  by  his  directions, 
with  an  intention  that  they  should  have  legal  operation, 
or  were  merely  deliberative  as  to  some  future  testa* 
mentary  disposition  intended  to  be  made  by  him. 
Alterations  in       The  will  was  duly  executed  by  the  testator  in  the 
SmMn*1"1'  presence  of  three  witnesses,  whose  signatures  were 
*f*c#nt  SSJf  a(*ded.     The  testator  gave  an  annuity  of  601.  to  the 
intention.        testator's  wife  for  life,  and  his  freehold  property  to  his 
two  sons,  with  some  pecuniary  legacies.     The  altera- 
tions were  made  in  pencil,  and  consisted  in  striking  out 
the  wife's  annuity  of  60/.  and  substituting  in  the  place 
of  it  1602.     A  line  was  also  drawn  through  the  devise 
of  the^  freehold  property  to  the  sons,  and  some  other  of 
the  legacies  were  altered.     The  will,  thus  altered,  was 
enclosed  in  an  envelope,  on  .which  was  also  written  in 
pencil,  rr  to  my  wife  160/.  per  annum  as  long  as  she 
continues  my  widow/1    The  sons  were  dead  at  the  time 
of  the  alteration.     The  judge  observed  that  the  altera- 
tions were  not  invalid  on  account  of  their  being  written 
in  pencil.     They  appeared  to  have  been  very  delibe- 
rately made  ;  the  figures  inserted  were  also  carried  out 
into  the  margin,  and  the  pencil  writing  on  the  envelope 
seemed  to  confirm  the  alterations  made  in  the  enclosed. 
The  papers  were  deposited  in  an  iron  chest  by  the 
testator,  and  not  kept  for  revision  and  completion.     The 
death  was  not  sudden  :  the  testator  had  ample  time  to 
make  another  will,  if  he  had  so  intended.    Under  these 

(rf)  2  Phfl.  Rep.  17S ;  and  see  Mence  v.  Mencc,  18  Vef.  J,  34S. 
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circumstances,  the  Court  felt  itself  called  upon  to  grift* 
nonnce  for  the  operative  effect  of  the  alterations. 

Implied  revocations  of  wills,  and  testaments  of  per- 
sonal estate,  fall  in  general  under  the  same  doctrine, 
and  are  subject  to  the  same  principles  and  rules  as 
those  which  have  governed  the  decisions  in  respect 
to  property  in  land.  But  there  are  also  some  distinct 
considerations  which  apply  to  legacies  in  particular. 

We  have  already  seen  that  where  a  parent  makes  or  ■demptta 

%    J  -  *  of  legacies  by 

provision  for  a  chdd  by  his  will,  and  afterwards  gives  to  •ubaequent  ad* 
such  child  a  portion  in  marriage^  if  a  daughter,  or  pays 
a  sum  for  establishing  him  in  the  world,  if  a  son,  the 
legacy  is  held  in  general  to  be  adeemed,  (e)  But  not 
so  if  the  prbvision  made  in  the  parent's  life-time  be  not 
of  the  same  kind  with  the  legacy,  (/)  or  be  made  sub* 
ject  to  a  contigency,  (g)  or  if  it  be  made  expressly  in 
satisfaction  of  another  claim,  (h)  or  if  the  two  gifts  be 
upon  different  terms,  (i) 

Where  the  subject  of  a  specific  legacy  is  withdrawn,  wherever  th* 
the  legacy  must  foil :   but  there  are  many  nice,  and  Jj£*3£  Jf  * 
some,  as  it  should  seem .  over-curious  distinctions,  as  to  1*  withdrawn, 

J  '  '  the  legacy  mmt 

what,  to  this  effect,  shall  be  considered  as  specific,  feu. 
Where  a  sum  of  money  has  been  bequeathed  out  of  nt  dis. 
a  particular  fund,  it  has,  for  the  most  part,  been  con-  ^j£|5?sn,g  "c£ 
sidered  as  a  general  legacy,  or  legatum  in  numcralis,  fic  «nd  wfcit  is 

•  i       ti»«i  •        ••      general  have 

so  as  to  entitle  the  legatee,  if  the  testator  receive  it  in  run  into  great 
his  lifetime,  to  have  it  made  good  out  of  the  general  *"    ty' 
effects.  (A)     But  other  cases  have  been  decided  a  dif- 
ferent way.  (/) 

The  Courts  on  this  subject  have  run  into  such  nicety 
as  to  adopt  distinctions  between  a  bequest  of  a  sum  of 
money  due  on  a  bond  from  A.,  and  a  bequest  of  such 

(e)  1  P.  Wms.  681.    Hartop  v.  Whitmore.  • 

(J)  1  Bro.  C.  C.  425.    Grave  v.  Earl  of  Salisbury. 

Cf )  *  Atk.  491. 

(A)  3  Bro.  C.  C.  192.  (0  Id.  Ibid. 

(*)  1  P,  Wms.  771.  Savile  v.  Blaeket,  4  Bac.  Abr.  355. 

(0  *  Fonbl.  367.  note.  (+) 
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debt  generally,  holding  the  legacy  in  the  former  case  to 
be  pecuniary,  and  in  the  latter  to  be  specific,  (m)  And 
in  this  respect  a  difference  has  sometimes  been  taken 
between  a  voluntary  and  compulsory  payment  of  a  debt 
after  a  bequest  of  the  same ;  the  voluntary  payment 
being  considered  as  not  indicating  any  change  of  mind 
in  the  testator,  and  therefore  not  an  ademption,  while 
the  payment  procured  by  compulsion  has  been  looked 
upon  as  the  result  of  an  active  step  taken  by  the  tes- 
tator in  derogation  of  his  own  gift,  (a)  But  this  dis- 
tinction has  been  denied  in  other  cases.  (2) 

The  great  question  in  these  cases  is,  whether  the 
thing  bequeathed  is  an  undivided  thing,  implying 
identity,  or  corpus,  or  a  thing  conveying  rather  the  idea 
of  value  or  amount,  and  capable  of  being  substantially 
answered  in  quantity  or  specie. 

If  a  testator  bequeaths  a  certain  quantity  of  stock, 
then  standing  in  his  name,  it  would  be  difficult  to  regard 
his  subsequent  selling  out  of  that  stock  in  any  other  light 
than  as  an  ademption  of  the  legacy.  But  if  the  bequest 
be  of  the  testator's  stock  of  a  certain  amount,  though  he 
should  afterwards  sell  it  out ;  still  if  he  buys  as  much 
again  into  the  same  stock,  and  dies  possessed  thereof, 
his  will  doubtless  would  operate  upon  such  stock.  If 
the  testator  sells  out  the  stock  so  bequeathed,  and  after- 
wards lays  out  the  proceeds  in  another  fund,  the  legacy 
foils ;  and  though  the  will  should  be  afterwards  repub- 

(m)  2  P.  Wms.  330.  Rider  t>.  Wager,  and  n.  1.  and  see  Ashburner 
v.  M'Goire,  2  Bro.  C.  C.  118*  1  Eq.  Ca.  Ab.  302. 
00  2  P.  Wms.  330.  n.  1. 


(2)  4  Bac.  Abr.  355.  n.  b.  and  see  the  note  in  Serjt.  Williams's 
edition  of  the  cases  in  the  time  of  Lord  Talbot,  p.  228  to  the  case 
of  Partridge  o.  Partridge.  In  Coleman  9.  Coleman,  2  Ves.  J.  640. 
this  distinction  was  considered  a  strong  circumstance  from  which  to 
gather  the  intention,  though  not  as  an  absolute  or  decisive  ground. 
See  Hanley  v.  Potter,  2  Cox,  C.  C.  180.  Fryer  t>.  Morris,  9  Ves.  J. 
360.     Barker  v.  Rayner,  5  Madd.  C  R.  208. 
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lished  by  a  codicil,  the  stock  subsequently  purchased 
will  not  pass  by  the  will,  (o) 
Wherever  a  bequest  points  rather  to  the  amount  so  w*™ the  . 

ii  i  a*  i  *  i         .  .         .       .       value,  qoanti- 

that  the  value  or  quantity,  rather  than  the  thing  itself,  ty,  or  amount 
appears  to  be  the  substance  of  the  gift,  the  gift  may  in  rather  tha^the 
effect  be  the   same,   though   circumstantially   varied.  J^SE^E: 
Thus  a  testatrix,  by  her  will,  stating  that  it  was  the  ^ed> ^ex- 
wish  of  her  mother  and  herself,  that  the  500/.,  which  tinctum  or  the 

!■■»  iiii.  thing  is  not 

they  then  had  out  upon  mortgage,  should  be  given  to  an  ademption. 
J.  S.  and  her  family,  bequeathed  the  said  500/.  with 
interest  accordingly.     When  the  will  was  made,  the 

testatrix  and  her  mother  were  both  interested  in  a  sum 

* 

then  on  mortgage :  but  upon  the  death  of  the  mother  , 
the  testatrix  took  out  administration  to  her;  and,  having 
called  in  the  sum  of  500/.,  applied  it  to  different  pur- 
poses, and  then  died  without  having  altered  her  will. 
Sir  W.  Grant  held  that  the  legacy  was  not  adeemed. 
He  said  that  the  essential  characteristic  of  the  legacy 
was  its  consisting  of  a  sum,  in  which  the  testatrix  ad- 
mitted that  her  mother  and  herself  had  some  sort  of 
joint-interest,  and  which  they  were  both  desirous  of 
giving  to  J.  S.  and  her  family.  The  characteristic  was 
not  at  all  dependent  upon  the  particular  security  on 
which  the  money  might  be  placed.  The  testatrix  con- 
sidered the  circumstance  of  its  being  at  that  time  out 
on  mortgage  as  merely  accidental.  She  speaks  of  the 
sum  "  we  have  now  out  on  mortgage,"  descriptively  of 
the  present  situation  of  the  money.  The  next  day  it 
might  not  be  out  on  mortgage :  but  it  would  be  still  the 
5001.  in  which  the  mother  and  the  daughter  had  a  joint- 
interest,  and  which  at  the  time  of  the  will  they  had  out 
on  mortgage.  The  thing  given  is  not  the  mortgage, 
but  the  money.     Whether  it  remained  upon  mortgage 

(o)  Drinkwater  v.  Ealconer,  2  Ves.  625.  per  Lord  Hardwicke, 
and  see  the  general  doctrine  in  Perkin9  v.  Micklethwaite,  1  P.  Wins. 
375.  Parse  v.  Snaplin,  1  Atk.  414.  Carleton  v.  Griffiths,  Burr.  554. 
Barton  v.  Cook,  5  Ves.  J.  464.  Humphrey  v.  Humphrey,  2  Cox 
184.  Sibley  v.  Perry,  7  Ves.  J.  629.  Luna  v.  Bank  of  England, 
15  Ves.  J.  569. 
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at  the  time  of  the  testatrix's  death  appeared  to  him  to 
be  matter  of  indifference.  That  circumstance  was  no 
ingredient  in  the  gift,  either  by  way  of  condition,  or  of 
inherent  description,  (p) 

And  where  stock  specifically  bequeathed  as  stock 
standing  in  the  testator's  name  was  afterwards  trans- 
ferred by  the  testator  into  the  joint  names  of  himself 
and  the  legatee,  such  was  not  considered  as  any  sub- 
stantial alteration  of  the  thing  to  work  an  ademption  of 
the  legacy,  (q)  Upon  the  same  principle,  if  a  testator 
changes  his  interest  in  the  subject  of  a  legacy  be- 
queathed by  him  from  equitable  to  legal,  such  unsub- 
stantial alteration  does  not  operate  to  redeem  the  legacy, 
as  if  he  takes  a  transfer  to  himself  of  a  sum  in  the 
funds  from  bis  trustees,  (r)  And  where  stock  in  consi- 
deration of  marriage  was  vested  in  trustees  for  the  sepa- 
rate use  of  the  wife  for  life,  with  power  for  her  to  dis- , 
pose  of  it  by  will,  and  she  made  a  will  during  coverture, 
and  survived  her  husband,  and  afterwards  took  a  transfer 
of  the  stock  into  her  own  name,  the  bequest  was  held 
not  to  be  adeemed,  (s) 
Sldfy^r  Where  an  alteration  of  the  fund  is  made  by  Act  of 
•aSmnOoflu1  Parliament,  a  bequest  of  a  sum  in  such  fund  before  such 

change  is  not  affected  thereby ;  as  in  a  case  where  South 
Sea  Stock  was  by  Statute  converted  into  annuities,  (t) 

A  bequest  of  specific  bills  of  exchange,  drawn  and 
accepted  by  the  E.  I.  Company,  was  not  adeemed  by 
their  paying  the  same,  according  to  their  usual  course 
in  rotation,  (w)  And  where  a  testator  bequeathed  a 
sum  of  500Z.  to  A.,  viz.  400/.  due  from  B.,  and  100/. 
in  money,  and  afterwards  received  part  of  the  siim  due 
from  B.,  and  took  his  bond  for  the  residue,  this   was 


(p)  Le  Grice  r.  French,  3  Meriv.  50. 
(q)  Wetherby  r.  Dixon,  19  Ves.  J.  407.    Coop.  C.  C.  279. 
(r)  Dingwell  v.  Askew,  1  Cox.  C.  C.  427.  (# )  Ibid. 

(0  Partridge  v.  Partridge,  Ca.  temp.  Talb.  226.      Bronsdon  v. 
Winter,  Ambl.  57. 
(t#)  Coleman  v.  Coleman,  2  Ves.  J.  639. 
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held  no  ademption,  (x)  So  if  rent  in  arrear  be  be- 
queathed, and  afterwards  received  by  the  testator,  the 
legacy  has  been  held  unadeemed,  (y)  though  the  reason 
giren  by  the  Court  that  the  rent  might  be  in  danger 
does  not  appear  very  satisfactory. 

If  the  subject  of  a  specific  legacy  be  not  in  the  tes-  ^Jmtke 
tator's  possession  at  the  time  of  his  death,  it  is  of  specific  legacy 
necessity  an  ademption,   or  repeal,    of   the   bequest,  testator's  Pos- 
As  if  A.  bequeath  to  B.  his  black  gelding,  and  after-  dS^£h£- 
wards  gives  him  away,   or  sells   him,   the  bequest  is  &***&>*** 
annulled ;  and  though  he  afterwards  buys  another,  such 
new  purchased  horse  will  not  pass  by  the  previous 
will,  (s)     And  so  the  removal  of  a  thing  expressed  to 
be  in  a  particular  place  will  operate  to  adeem  the 
legacy,  where  the  situation   is  part  of  the  essential 
description,  (a) 

But  this  last  proposition  is  subject  to  much  modifica-  Modifications 
tion ;  such  change  of  situation  being  no  ademption  pro^ositioT* 
where  from  the  nature  of  the  place  permanency  could 
not  have  been  expected, — where  locomotion  is  charac- 
teristic of  the  thing, — where  the  habit  of  the  testator  has 
been  to  change  its  location, — or  where  in  short  the 
change  or  removal  is  consistent  with  the  natural  infer- 
ence of  continued  disposition  in  the  testator  to  give 
the  legatee  the  same  benefit. 

Thus  a  bequest  of  goods  on  board  a  ship  is  not 
adeemed  by  the  testator's  removing  them  out  of  the  ship 
before  his  death.  (6)  So  where  a  testator  who  having  two 
houses,  and  but  one  set  of  plate,  linen,  and  furniture, 
had  been  in  the  habit  of  removing  these  articles  with 
him  when  he  went  from  one  house  to  another,  made 
his  wifl  when  at  his  house  at  A.,  and  bequeathed  all  his 
plate  &c.  in  his  house  at  A.,  together  with  the  lease  of 

(*)  Onne  v.  Smith,  2  Ves.  681. 
(y)  Ford  v.  Fleming:  2  P.  Wms.  470. 
(t)  Wentw.  Off.  of  Ex.  23. 

(a)  Shaftsbury  v.  Shaftsbury,  2  Vera.  747.     Heseltine  v.  Heseltine, 
3  Madd.  C.  R.  276. 
(6)  Chapman  t>.  Hart,  1  Ves.  273. 
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his  said  house  ;  but  died  at  his  house  at  B.,  while  there 
with  his  furniture :  it  was  held  that  the  legacy  was  not 
adeemed  by  such  removal,  (a)  And  it  has  been  held, 
where  a  partner  in  a  trade  bequeathed  his  share,  and 
afterwards  renewed  the  partnership  with  a  variation  of 
his  interest  in  the  concern,  that  the  bequest  was  not 
adeemed,  (b) 
Conversion  \   conversion   or   specific  alteration  of   the  thing 

of  a  raw  mate"  . 

rial  into  a  ma-  bequeathed,  as  making  a  raw  material,  after  giving  it 
aiticie.  by  will,  into  a  manufactured  article,  seems  to  b^a 

clear  practical  revocation,  (c)  By  the  Civil  Law  it 
was  competent  for  a  man,  after  he  had  changed  the 
subject  of  a  specific  legacy,  to  declare  by  his  conduct 
that  such  a  change  was  no  ademption  :  and  the  case 
has  been  put  of  a  gold  chain,  which  the  testator,  after 
having  bequeathed  it  by  his  will,  converted  into  a  cup  ; 
whereby  the  legacy  was  not  adeemed  because  the  cup 
might  be  restored  to  its  former  shape.  This  distinc- 
tion, however;  has  not  been  adopted  by  our  law ;  and 
Lord  Thurlow  has  declared  it  to  be  contrary  to  common 
sense  to  say  that,  after  a  legacy  has  been  extinguished, 
the  testator  may  by  his  conduct  revive  it.  (d)  (3) 
a  legacy  to  Where  a  legacy  is  left  to  an  executor,  or  to  one 

annexed  to  the  by  name,  who  by  tjie  same  will  is  appointed  executor, 
cc'  whether  the  legacy  is  given  to  him  expressly  for  his 

care  and  trouble  in  the  execution  of  the  will,  or  not, 
to  entitle  himself  to  the  legacy,  he  must  take  upon  him- 
self the  charge  of  the  will,  at  least  in  general  cases. 
If  therefore,  where  a  legacy  has  been  left  by  will  to  a 

(a)  Land  v.  Devaynes,  4  Bro.  C.  C.  537. 

(b)  Backwell  v.  Child,  Ambl.  260.  (c)  2  Bro.  C.  C.  110. 

(d)  Ibid.  (e)  Roach  v.  Haynes,  8  Ves.  J.  593. 

(3)  If  the  words  of  Lord  Thurlow  are  correctly  reported,  his 
criticism  on  the  distinction  seems  not  to  have  been  just.  His  rea- 
son was  grounded  on  the  supposed  absurdity  of  holding  a  legacy 
which  was  extinguished,  to  be  revived  by  the  conduct  of  the  testator  : 
\  but  the  rule  of  the  civil  law  did  not  admit  the  legacy  to  have  been 
extinguished. 
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person  also  named  executor,  his  appointment  is  re- 
voked by  codicil,  the  bequest  is  also  impliedly  revoked 
together  with  the  office. 
Marriage  and  the  birth  of  a  child  or  children,  un-  Mawiage  and 

^  'the  birth  of  a 

provided  for,  will,  in  the  case  of  personal  as  well  as  real  child  a  rcvo- 
estate,  operate  together  to  revoke  a  prior  will,  unless  by  °*  °n* 
such  will  provision  was  made  by  the  children  of  a 
former  marriage.  (/)  But  marriage  alone,  without  the 
birth  of  a  child,  will  not  revoke  a  previous  will.  Nor, 
in  general,  will  the  subsequent  birth  of  a  child  or  child- 
ren alone  so  operate,  (g)  And  even  the  implication 
furnished  by  marriage  and  the  birth  of  children  may 
give  way  to  circumstances. 

Thus  where  a  man  made  his  will,  and  thereby  be- 
queathed several  legacies,  and  appointed  his  wife 
residuary  legatee ;  and  the  wife  died,  leaving  several 
children  ;  and  the  testator  married  again,  and  had  one 
child  by  his  second  wife,  and  afterwards  perished  by 
shipwreck,  together  with,  his  wife  and  all  his  children  : 
it  was  decided  by  Sir  W.  Wynne,  the  Judge  of  the 
Prerogative  Court,  that  the  will  was  not  revoked. 

As  the  circumstances  of  this  case  are  peculiar,  and 
many  important  principles  occur  in  the  argument,  it 
shall  be  presented  fully  to  the  reader,  (A) 

George  Netherwood,  after  his  marriage  with  his  first 
wife  Elizabeth  Lomax,  made  a  will  whereby,  after 
charging  his  real  estate  with  the  payment  of  his  debts 
and  legacies,  if  his  personal  estate  should  be  deficient, 
he  gave  some  pecuniary  and  specific  legacies,  and 
bequeathed  the  residue  of  his  personal  estate  to 
his  wife.  He  also  devised  his  real  estate  to  his 
wife  for  life,  with  remainder  to  one  George  Nether- 
wood, and  appointed  an  executor  for  his  effects  in 
England,  and  another  executor  for  his  effects  in  the 

(/)  Skeath  v.  York,  1  Ves.  and  B.  397. 

(£)  Shepherd  v.  Shepherd,  5  T.  R.  51.  n. 

(A)  A  note  of  this  case  of  Wright  v.  Netherwood  will  be  found  in 
Mr.  Evans's  edition  of  Salkeld's  Reports.  The  Author  has  also  a 
pretty  correct  one  in  MS.  in  his  own  possession. 
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West  Indies.  His  wife  died  leaving  several  children  ; 
the  testator  married  her  sister,  and  had  issue  by  her, 
one  son.  He  afterwards  embarked  for  England  from 
Jamaica,  with  his  second  wife,  her  son,  and  all  the 
children  by  the  former  marriage.  The  ship  in  which 
they  embarked  was  never  afterwards  heard  of,  and  was 
adrtiitted  to  be  lost. 

The  will  was  proved  by  the  executor  in  England ; 
and,  by  the  inventory  of  the  property  belonging  to  the 
deceased,  it  appeared  to  amount  to  about  8000/.;  the 
legacies  amounted  to  rather  more  than  200Z. 

The  executor  who  proved  the  will  was  afterwards 
cited  by  the .  next  of  kin  to  prove  it  in  solemn  form,  or 
to  shew  cause  why  it  should  not  be  declared  invalid. 

Sir  William  Scott  and  Doctor  Nicholl  on  this  occa- 
sion argued  in  support  of  the  will.  They  contended 
that  in  this  case  it  was  not  revoked  by  the  second  mar- 
riage and  birth  of  a  child.  That  although  it  might  be 
admitted  as  a  general  principle  that  these  events  did 
revoke  a  will  on  the  presumption  that  upon  such  a 
total  alteration  of  his  situation  the  testator  did  not  con- 
tinue to  have  the  same  intention,  yet  that  such  pre- 
,  sumption  was  liable  to  be  repelled  by  circumstances ; 
and  that  if  it  appeared  to  be  his  intention  that  the  will 
should  stand,  marriage  and  the  birth  of  a  child  would 
not  destroy  it.  They  observed  that  all  presumptive 
revocations  were  stricti  juris,  and  must  be  wholly  in- 
consistent with  the  deceased's  intention  to  dispose  of 
his  property  according  to  his  will.  That  the  general 
principle  of  these  revocations  is,  that  where  a  person 
has  contracted  such  new  obligations  and  relations,  it 
could  not  be  supposed  he  meant  to  adhere  to  his  former 
disposition :  that  this  principle  was  recognized  by  all 
the  cases  upon  the  subject;  and  that  they  all  proceeded 
upon  the  ground  of  a  total  alteration  in  the  testator's 
circumstances ;  but  that  if  there  were  not  a  total  alter- 
ation, the  implication  was  repelled. 

No  case,  they  said,  could  be  stronger  against  a  re- 
vocation than  this.     When*  the  deceased  was  married, 
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he  made  a  will  by  which  he  bequeathed  some  small 
legacies,  and  disposed  of  the  rest  to  his  wife.  This, 
they  observed,  might  have  been  in  confidence  that  she 
would  take  care  of  any  children  he  should  have  by  her. 
By  the  death  of  the  wife  the  residue  became  lapsed. 
And  on  his  second  marriage  his  fortune  would  have  taken 
the  same  course  in  point  of  substance  as  if  he  had  made 
no  will.  The  few  legacies  would  have  belonged  to 
persons  to  whom  they  were  given,  and  the  residue  would 
have  been  the  subject  of  the  statute  of  Distributions. 

They  mentioned  cases  in  which  it  had  been  held  that 
this  alteration  in  circumstances  did  not  amount  to  a 
revocation,  as,  where  the  will  was  not  of  such  a  de- 
scription  as  to  make  the  Court  say  the  testator  could  not 
in  duty  adhere  to  the  disposition  which  he  had  made. 
Such  was  the  case  of  Brown  v.  Thompson,  (I)  where 
it  was  held  that  the  alteration  in  circumstances  was  not 
sufficient  to  amount  to  a  revocation ;  for  no  injury  was 
done  to  any  person,  and  those  whom  the  testator  was  • 

bound  to  provide  for  were  taken  care  of.  That  case 
they  contended  was  the  same  as  the  one  in  question ; 
the  great  bulk  would  go  to  the  wife  and  children ;  all 
the  new  relations  were  fully  satisfied,  that  there  was  no 
probability  of  the  testator's  not  intending  to  adhere  to 
his  former  disposition.  In  Brady  v.  Cubit,  (m)  it  was 
said  by  Lord  Mansfield,  "that  upon  his  recollection 
there  was  no  case  in  which  marriage  and  the  birth  of 
a  child  had  been  held  to  raise  an  implied  revocation 
where  there  had  not  been  a  disposition  of  the  whole 
estate/'  This  they  contended,  although  it  might  not 
be  essential,  was  certainly  very  material.  Presumed 
revocations  might  exist  where  the  residue  was  very 
small :  but  it  was  otherwise  where  a  small  part  only  was 
disposed  of,  and  the  bulk  remained.  In  Thompson  t>. 
Shepherd,  mentioned  in  a  note  to  Ambler,  (n)  it  was 
held  that  marriage  and  having  children  did  not  amount 
to  a  revocation  of  a  will  made  by  a  widower  who  had 

(0  1  Eq.  Ca.  Ab.  415.  (m)  Dougl.  31.  (w)  P.  490. 
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children.     It  was  not  that  complete  alteration  of  circum- 
stances which  implied  the  revocation  of  a  declared  in- 
tention.    A  tase  of  Calder  v.  Calder,  lately  decided  in 
the  Prerogative  Court,  they  said  did  not  apply,  as  it  de- 
pended upon  its  own  circumstances ;  and  there  was  no 
ground  to  presume  that  the  testator  adhered  to  his  inten- 
tion.     That  was  the  case  of  a  will  made  by  a  widower 
having;  no  children,  and  which  had  no  view  to  the  relations 
of  husband  and  father.    The  great  bulk  of  his  property 
was  left  away,  and  there  were  declarations  shewing  his 
idea  that  his  property  would  go  to  his  wife  and  children 
upon  a  marriage  subsequent  to  the  will ;  and  the  will 
itself  was  such  as  would  have  involved  the  family  in 
endless  litigation.     Every  circumstance   in  that  case 
raised  the  implication  that  the  will  should  be  revoked  : 
but  no  such  circumstances  existed  in  the  case  under 
consideration  ;  on  the  contrary,  every  circumstance  re- 
pelled the -implication.     They  further  urged  that  there 
would  have  been  a  very  considerable  provision  for  the 
wife  and  her  child,  and  that  it  must  be  presumed  the 
testator  knew  the  operation  of  the  will ;  that  it  disposed 
of  the  small  legacies  according  to  his  intention ;  that 
the  residue  would  be  distributable  according  to  law ; 
,  and  that  his  property  would  be  managed  by  the  re- 
spective persons  in  whom  he  had  reposed  a  confidence 
for  the  purpose. 

Upon  another  part  of  the  case,  viz.  whether,  sup- 
posing the  will  revoked,  it  was  restored  by  the  pre- 
sumable survivorship  of  the  father,  the  advocates  be- 
fore-mentioned observed  that,  in  cases  where  the  pa- 
rent and  son  perished  by  the  same  stroke  of  death,  and 
it  could  not  be  ascertained  which  was  the  survivor,  the 
Roman  law  presumed,  with  certain  exceptions,  that  if 
the  son  had  not  attained  the  age  of  puberty,  the  father 
survived ;  but  if  the  son  had  attained  that  age,  that  he 
survived  the  father.  This  presumption,  they  said,  arose 
from  the  degree  of  strength  supposed  to  belong  to  the 
respective  parties.  Applying  this  general  rule  of  pre- 
sumption to  the  present  case,  they  contended  that  the 


chap.  it.  $  2-3      .  Chattels  Personal.  121 

child  by  the  second  wife,  being  only  about  a  year  old, 
must  be  taken  to  have  died  before  the  father. 

They  further  stated  that,  by  the  Roman  law,  a  will 
revoked  by  the  birth  of  a  posthumous  child  did  not  re- 
vive by  his  death,  because  no  change  in  the  father's 
intention  could  in  that  case  be  presumed ;  but  that  it 
was  held  otherwise  with  respect  to  the  quasi  posthumi, 
or  those  who  were  born  after  the  will  in  the  testator's 
life-time,  on  whose  death  the  will  was  restored  by  the 
Praetorian  law,  as  upon  a  new  designation  of  intention. 
That  there  was  no  case  where  it  had  been  held  by  the 
English  law,  that  under  these  circumstances  a  pre- 
sumptive revocation  did  take  place.  That  the  presump- 
tion of  the  law  of  England,  with  respect  to  revocations, 
was  not  more  strong  than  the  agnatio  sui  fueredis,  by 
the  civil  law ;  nor  so  strong,  for  that  was  an  actual 
revocation,  and  the  other  only  a  presumption  liable  to 
be  repelled.  That  by  the  Praetorian  law  it  was  held 
that  upon  the  death  of  the  agnatus  the  will  was  restored ; 
and  that  the  removal  of  the  cause  in  the  present  case 
would  as  strongly  imply  a  renewal  of  the  first  intention, 
or  rather  more  strongly,  on  aecount  of  the  omission  to 
destroy  the  will. 

And,  lastly,  it  was  said,  that,  at  all  events,  the  testator 
intended  the  legacies,  on  account  of  which  alone  the 
dispute  was  material,  should  be  carried  into  effect ;  and 
that  the  executors  whom  he  had  appointed  should  have 
the  management  of  the  property ;  so  that  if  the  Court 
upon  a  presumed  intent  decided  against  the  will,  the 
actual  intention  of  the  testator  would  be  defeated. 

Doctor  Battine  and  Doctor  Swabey  on  behalf  of  the 
next  of  kin  insisted  on  the  general  rule  that  a  will  is 
revoked  by  marriage,,  and  the  birth  of  a  child.  They 
contended  that  the  change  in  the  testator's  situation, 
from  being  a  widower  to  becoming  again  a  husband 
and  a  father,  was .  such  a  total  change  as  to  raise  the 
presumption  that  he  did  not  intend  the  will  to  stand. 
That  it  had  been  decided  by  Sir  George  Hay  that  the 
cases  of  widower  and  bachelor  were  the  same.     That 
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there  was  no  decision  that  the  quantity  of  property 
would  vary  the  presumption. 

With  respect  to  the  case  of  Brown  v.  Thompson, 
they  observed,  that  it  came  on  first  before  Sir  John 
Trevor,  Master  of  the  Rolls,  who  held  that  the  will 
was  revoked:  that  the  different  opinion  afterwards 
given  by  Lord  Keeper  Wright  was  on  account  of  the 
particular  circumstances  of  the  case ;  and  that  Mr. 
Justice  Buller,  in  Doe  t>.  Lancashire,  thought  the 
opinion  of  the  Master  of  the  Rolls  better  than  that  of 
the  Lord  Keeper.  They  admitted  that  there  ^vas  a 
dictum  of  Lord  Mansfield  in  the  case  of  Brady  t>. 
Cubit,  that  a  will  was  not  revoked  by  marriage  and  the 
birth  of  a  child  if  it  only  covered  part  of  the  property  : 
but  they  observed  that  it  was  a  dictum  only.  That  in 
Doe  v.  Lancashire  the  revocation  was  held  to  arise  from 
a  tacit  condition  at  the  time  of  making  the  will ;  and 
that  although  there  might  be  tome  cases  in  which  a 
will  was  allowed  to  stand  from  circumstances  repelling 
the  presumption,  yet  nothing  was  more  dangerous  than 
to  let  a  particular  equity  arising  from  the  quantity  of 
the  effects  operate  against  a  general  rule  of  law,  as  it 
would  introduce  a  vague  and  uncertain  method  of 
decision,  and  it  was  better  to  adhere  to  a  known  pre- 
sumption of  law.  Ih  this  case,  they  said  the  disposition 
was  complete  by  the  will,  both  as  to  the  real  and  per- 
sonal estate ;  and  the  testator  had  not  shewn,  since  the 
alteration  in  his  circumstances,  any  disposition  to  adhere 
to  it.  And  though  the  real  estate  was  not  within  the 
jurisdiction  of  that  Court,  the  fact  of  its  being  wholly 
devised  away  might  afford  an  argument  in  favour  of 
the  revocation. 

As  to  the  other  point,  they  contended  that  it  was 
not  to  be  taken  for  granted  in  this  case,  even  according 
to  the  principles  of  the  Roman  law,  that  the  child  died 
first.  That  the  doctrine  alluded  to  went  no  further 
than  to  shew  that,  when  a  father  and  son  perish  by  the 
same  stroke  of  death,  the  father  is  supposed  to  survive 
his  infant  son.     But  that  it  did  not  appear  that  in   this 
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case  they  perished  by  the  same  stroke  of  death.  The 
ship  being  cast  away  was  all  that  was  admitted,  and 
nonconstitit  that  they  died  by  shipwreck.  They  in- 
sisted that  the  general  law  being  that  the  will  was 
revoked,  to  take  the  case  out  of  that  law,  the  revival 
of  the  will  by  the  father's  surviving  must  be  shewn  by 
the  other  side.  That,  by  the  Roman  law,  if  a  will  was 
void  for  the  pretermission  of  a  child  who  afterwards 
died,  the  will  was  not  thereby  rendered  valid  ;  or  if  it 
was  revoked  by  the  birth  of  a  posthumous  child,  the 
death  of  that  child  did  not  restore  it;  and  in  case 
of  a  will  becoming  void  by  any  subsequent  cause,  the 
removal  .of  that  cause  did  not  restore  it  by  the  civil  law; 
though  it  was  otherwise  by  the  Praetorian  law,  which 
was  in  the  nature  of  a  Court  of  Equity,  and  only  pre- 
vailed for  the  sake  of  the  hares  scriptus,  or  residuary 
legatee.  That  in  this  case  the  residuary  legatee  being 
dead,  the  ground  on  which  the  jus  prcetorium  interposed 
failed.  That  any  particular  legatee  had  the  advantage 
of  its  revival  incidentally,  as  it  was  allowed  to  stand  on 
account  of  the  general  hares  scriptus.  They  also  con- 
tended that,  even  supposing  this  case  were  to  be  de- 
cided by  the  Roman  law,  and  the  will  were  to  be 
restored  by  the  survivorship,  it  could  not  be  restored  in 
the  present  instance,  for  no  alteration  in  the  father's  in-  » 

tendon  could  be  presumed  to  have  taken  place  after 
the  son's  death  ;  and  it  was  only  upon  such  presump- 
tion that  after  an  agnatio  sui  haredis  the  will  was  by 
the  prcelorian  law  restored.  That  if  the  father  did  sur- 
vive a  few  minutes,  there  was  no  room  to  suppose  he 
had  time  to  change  his  intention.  But  they  observed  that 
the  doctrine  of  revival  was  no  part  of  the  civil  law 
which  had  been  adopted  by  the  law  of  England.  They 
adverted  to  a  case  of  Barrow  v.  Baxter,  which  had 
been  decided  in  that  Court,  and  was  mentioned  in 
Ambler,  491.  in  which  case,  it  appeared  from  the 
register  that  the  wife  brought  no  fortune  and  had  a 
settlement,  and  that  there  was  a  child  who  died  before 
the  testator,  and  yet  the  will  was  held  to  be  revoked. 
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As  a  matter  of  general  learning,  they  further  observed 
that  the  Roman  law  was  not  adopted  in  these  cases 
by  the  law  of  England,  for  they  essentially  differed 
from  each  other  in  many  respects. 

The  learned  advocates  on  the  other  side,  in  reply  to 
these  arguments,  contended  that  the  civil  law,  upon  the 
grounds  which  had  been  already  argued,  was  clearly 
in  favour  of  the  will.  That  the  Court  would  not  attend 
to  distinctions  between  jus  prcetorium  and  jus  civile. 

That  jus  prcetorium  was  just  as  much  a  part  of  the 
general  system  as  any  other ;  and  that,  in  feet,  it  was 
the  predominating  and  over-ruling  authority.  As  to 
the  case  of  Barrow  v.  Baxter  they  said  it  was  certainly 
contrary  to  the  civil  law,  and  that  it  did  not  appear  that 
those  points  were  adduced  which  in  this  cause  had  been 
urged  in  support  of  the  will.  With  regard  to  the  dis- 
tinction which  had  been  made  between  the  hares 
scriptus  and  a  special  legatee,  they  observed  that  the 
latter  was  as  much  intended  to  be  benefited  as  the 
former.  That  it  being  the  established  law  that  the 
death  of  the  quasi  posthumi  revived  the  will,  the  dis- 
tance of  the  interval  between  his  death  and  that  of  the 
testator  was  not  material  against  the  presumption  of 
law ;  and  that  the  Court  was  not  to  examine  by  evi- 
dence whether  there  was  an  actual  change  of  intention 
or  not. 

They  contended  that  the  law  with  respect  to  revoca- 
tions by  marriage  and  the  birth  of  a  child  was,  as  laid 
down  in  Brady  v.  Cubit,  a  mere  principle  of  presump- 
tion. That  in  such  a  case  all  the  circumstances  were 
to  be  taken  together,  and  that  the  state  of  the  property 
might  .be  very  material.  That  it  was  extraordinary 
if  there  were,  any  decision  that  a  paper  disposing  of 
small  legacies  would  be  revoked  by  subsequent  mar- 
riage and  birth  of  a  child,  that  no  such  decision  should 
appear.  That  though  the  Courts  had  not  gone  the 
length  of  Lord  Mansfield  in  Brady  v.  Cubit,  by  de- 
ciding that  a  revocation  did  not  take  place  if  any  pro- 
perty were  left,  yet  that  there  was  no  case  where  mar- 
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riage  and  the  birth  of  a  child  had  been  held  to  amount 
to  a  revocation  where  the  will  was  such  as  might  have 
been  made,  after  these  relations  were  contracted,  fairly 
and  without  injury  to  the  family.  The  disposition  in  the 
will  in  question,  they  said,  extended' only  to  a  small  pro- 
perty, and  might  have  been  fairly  made  by  a  person  hav- 
ing a  family,  the  lapsed  residuary  bequest  being  as  if  it 
had  never  existed ;  and  they  contended  that,  the  testator 
having  no  wife  or  children  at  his  death;  the  tacit  con- 
dition (which  in  Doe  v.  Lancashire  was  considered  as 
the  principle  of  those  cases)  might  be  fairly  considered 
as  a  condition  that  the  will  should  not  take  effect  if 
the  testator  should  afterwards  have  a  wife  and  children 
who  survived  him. 

It  was  further  urged  by  the  same  advocates,  that  all 
the  cases  in  the  Courts  of  Common  law  admitted  that 
the  doctrine  upon  that  subject  was  borrowed  from  the 
civil  law.  That  the  Courts  had  not' adopted  all  the 
minute  rules  and  distinctions  of  that  law,  but  only  some 
of  its  general  principles  ;  and  that  there  was  no  prin- 
ciple better  founded  on  justice  than  that,  if  a  will  was 
revoked  by  the  birth  of  a  child,  it  was  revived  by  his 
death  in  the  life-time  of  the  testator. 

Sir  William  Wynne,  in  delivering  the  judgment  of 
the  Court,  observed,  it  was  clearly  the  general  law  that 
by  marriage  and  the  birth  of  a  child  the  will  became 
void  by  implication  of  law.  That  he  thought  it  was  a 
mistaken  notion  that  there  was  any  such  distinction  as 
that  mentioned  by  Ambler.  (0)  That  the  principle  of 
the  rule  was,  that  the  change  of  circumstances  founded, , 
a  presumption  that  there  was  a  change! in  intention 
which  might  be  as  strong  in  favour  of  a  second  wife 
and  family  as  a  first,  and  that  it  did  not  seem  material 
whether  the  will  was  made  by  a  widower  having 
Aildren,  or  by  a  bachelor.  He  said  that  the  more 
weighty  argument  was  drawn  from  the  operation  of  the 

(o)  P.  490,  ia  Margin.    See  ante. 
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will  under  the  circumstances  which  had  happened. 
That  the  testator  had  given  legacies  which  were  not 
very  considerable,  and  the  rest  to  his  wife.  That  the 
gift  of  the  residue  became  void  by  her  death ;  so  that  if 
he  had  left  a  second  wife  and  son,  they  would  have  had 
their  share  with  the  other  children.  That  in  Brady  v. 
Cubit  it  was  said  by  Lord  Mansfield  that  there  was  no  case 
of  a  revocation  where  there  was  not  a  total  disposition ; 
intimating  that  the  ground  of  revocation  was  an  entire 
deprivation  ;  but  that,  however  that  might  be,  if  there 
was  an  ample  portion  remaining,  after  a  few  legacies 
to  friends,  there  was  no  decision  that  a  will  would  be 
revoked,  and  that  the  principles  on  which  the  cases  had 
gone  did  not  militate  against  such  a  will.  This  case, 
however,  he  said  was  not  exactly  similar.  The  testator 
gave  the  bulk  of  his  property  to  his  wife  early  after 
marriage.  She  lived  for  several  years,  during  which 
they  had  several  children  born.  The  birth  of  those 
children  would  not  have  revoked  the  will,  and  he  might 
have  meant  to  leave  them  in  the  power  of  their  mother. 
She  died ;  and  it  was  not  ah  improbable  supposition, 
that  he,  knowing  the  effect  of  the  will,  suffered  it  to 
remain.  There  was  a  strong  ground  then  to  contend 
that  under  those  circumstances  the  case  did  not  fall 
within  the  rule  laid  down  and  established  for  the  re- 
vocation of  wills. 

The  learned  Judge  said,  he  was  not  aware  of  the  case 
of  Barrow  v.  Baxter,  in  which  the  Court  seemed  to  think 
the  subsequent  death  of  the  child  would  not  make  an 
..alteration ;  but  he  said  the  point  seemed  very  much 
like  that  which  had  been  a  vexata  qucestio  in  those 
courts,  and  brought  before  the  Courts  of  Common  Law, 
whether  a  will  which  was  revoked  by  another  is  set  up 
by  the  destruction  of  the  second.  That  there  was  a 
case  to  that  effect  before  Sir  George  Lee,  of  Hellyer 
v.  Hellyer,  in  which  it  was  held  that  the  will  being  once 
revoked,  remained  so,  but  that  there  was  an  appeal  from 
that  judgment  to  the  Delegates,  which  was  never  de- 
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termined  by  them ;  and  that  the  case  of  Glazier  v. 
Glazier  (p)  was  directly  contrary  to  that,  it  having  been 
there  held  that  the  first  will  was  good.  That  in  Brady  - 
v.  Cubit  it  was  laid  down  by  Buller,  J.  that  implied 
revocations  must  depend  on  the  circumstances  at  the 
time  of  the  testator's  death,  and  that  made  it  material 
to  enquire  what  those  circumstances  were.  That  the 
fact  was,  that  having  embarked,  they  all  perished.  The 
Roman  law,  he  said,  had  been  entered  into;  and  it  clearly 
appeared  by  the  Praetorian,  which  was  considered  as 
the  latter  Roman  law,  that  the  revocation  was  entire, 
and  not  presumptive ;  and  yet  the  will  was  held  to 
revive.  With  respect  to  the  priority  of  death,  he  stated 
that  it  always  had  appeared  to  him  more  fair  and  reason- 
able in  those  unhappy  cases,  to  consider  all  the  parties 
as  dying  at  the  same  instant  of  time,  than  to  resort  to 
any  fanciful  supposition  of  survivorship  on  account  of 
the  degrees  of  robustness.  Then  the  testator  at  the 
time  of  his  death  had  neither  wife  nor  children  ;  and 
Buller,  J,  said  it  was  to  depend  upon  the  circumstances 
at  the  time  of  the  testator's  death ;  and  there  was  no 
circumstance  to  raise  a  presumption  that  he  intended  at 
that  time  that  the  will  should  be  revoked. 

On  the  first  point,  the  learned  Judge  declared  he 
should  have  great  doubt  whether  the  presumed  revoca- 
tion did  take  place  at  all. 

As  to  the  second,  as  there  were  neither  wife  nor 
children  at  the  death  of  the  testator,  he  was  clearly 
of  opinion  that  the  Court  ought  to  pronounce  for  the 
validity  of  the  will. 

That  the  birth  of  children  will  not  alone  operate  to  ' 

revoke  a  will  is  well  established,  as  a  general  rule  ;  on 
which  point  the  leading  case  is  Shepherd  v.  Shepherd, 
which  was  shortly  this :  Shepherd  the  testator,  after 
some  small  legacies  to  his  collateral  relations,  made  his 
wife  his  residuary  legatee.  After  his  will,  his  wife  was 
brought  to  bed  of  a  daughter,  in  1763,  upon  whose  birth 
the  testator  added  a  codicil  to  his  will,  whereby  he  di- 

(p)  4  Burr.  2512. 
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rected  that  the  legacies  should  be  void,  and  that  an 
annuity  of  3002.  should  be  secured  upon  the  residuum, 
and  paid  to  the  daughter.  The  codicil  and  will  were 
found  together.  In  1765,  another  daughter  was  born  ; 
and  in  1768,  a  son,  who  was  a  posthumous  child,  the  tes- 
tator having  died  six  months  before  his  birth. 

These  two  last  children  being  unprovided  for,  a  suit 
was  commenced  in  equity,  to  set  aside  the  will,  and  for 
a  decree  of  intestacy  :  and  the  question  sent  out  of 
Chancery  by  Lord  Camden,  for  the  opinion  of  Sir 
George  Hay,  Judge  of  the  Prerogative  Court,  was, 
whether  the  subsequent  birth  of  children  was  a  revo- 
cation of  the  will.  That  learned  civilian,  after  stating 
it  to  be  an  incontrovertible  position,  settled  by  an 
abundance  of  cases,  that  marriage  alone  would  not  re- 
voke, held  that  so  the  birth  of  children  alone  would  not, 
unless  under  very  special  circumstances  ;  and  accord- 
ingly decreed  the  probate  to  the  executor. 

But  as  the  revocation  implied  from  the  union  of  the 
two  facts  marriage  and  the  birth  of  children,  is  still 
only  grounded  on  presumption  of  intention,  strong 
indeed,  but  liable,  at  least,  in  the  case  of  wills  of  per-. 
sonalty,  to  be  encountered  by  circumstances  indicating 
with  greater  strength  of  probable  inference  a  con- 
trary intention ;  so  the  rule  against  a  revocation  of  a 
prior  testament  by  the  subsequent  birth  of  a  child  or 
children  only  may,  though  of  general  prevalence, 
give  way  to  inferences  arising  from  very  special  cir- 
cumstances, as  seems  to  have  been  allowed  by  Sir 
George  Hay,  in  the  last- mentioned  case  of  Shepherd  v. 
Shepherd. 

The  doctrine  on  this  subject  is  largely  propounded  in 
the  late  case  of  Johnson  v.  Johnson,  in  the  Preroga- 
tive Court,  (b)    James  Johnson  made  a  will  on   the 
21st  July,  1793  : — he  was  then  resident  in  the  island 
of  Jamaica ;  and  had  two  children,  a  girl  and  boy,  anil 
his  wife  was  pregnant.     By  this  will  he  bequeathe*! 

(b)  1  Phill.  477. 
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"  10,000*.  to  his  daughter;  10,000/.  to  the  child  of  which 
his  wife  was  ensient ;  and,  if  more  than  one,  then 
10,000/.  to  each,  and  the  residue  of  his  property  to  his 
son."  He  quitted  Jamaica  shortly  after  the  making  of 
this  will ;  and  returned  to  England,  where  he  continued 
to  reside  till  his  death ;  which  happened  suddenly,  on 
the  3d  of  July,  1815,  at  his  house  in  Wimpole  Street 
He  had  four  children  born  subsequently  to  the  date  of 
his  will :  and  his  personal  property  at  the  time  of  his 
decease  amounted  to  300,000/.  His  widow  was  pos- 
sessed of  a  considerable  landed  estate  in  fee.  The  will 
of  the  21st  of  July,  1793,  was  propounded  by  the 
widow,  who  was  one  of  the  executors  under  it.  The 
three  youngest  children,  who  were  minors,  appeared  by 
their  guardian,  and  prayed  an  intestacy. 

At  the  time  of  the  death  of  the  deceased,  the  will 
of  the  21st  July,  1793,  was  in  the  custody  of  his  agent, 
at  Jamaica :  but  in  the  pigeon-hole  of  an  escritoire  in 
the  library,  in  Wimpole  Street,  was  found  a  will  bear- 
ing date  June,  21st,  1793,  originally  prepared  for  ex- 
ecution ;  but  afterwards  altered  in  several  places  by  the 
deceased,  and  obviously  used  as  a  draft  for  the  will  of 
July  21st.,  1793.  There  was  also  found  within  the 
blotting  paper  leaves  of  a  writing  book  in  the  same 
escritoire  the  sketch  of  9.  will  in  the  deceased's  own 
handwriting,  without  date  or  signature,  written  on  the 
back  of  a  printed  letter  from  the  West  India  dock- 
house,  which  letter  was  dated  6th  of  July,  1814.  And, 
lastly,  there  was  in  the  same  escritoire  a  will  made  prior 
to  his  marriage ;  and  dated  Charleston,  November  30th, 
1782.  The  question  turned  upon  the  birth  of  the  three 
children,  born  subsequently  to  the  date  of  the  will,  dated 
July  21,  1793,  for  whom  no  provision  was  prospectively 
made  thereby ;  and  upon  the  legal  operation  of  that 
circumstance  on  'the  said  will.  It  was  admitted,  that 
marriage,  or  the  birth  of  children,  standing  quite  alone 
would  not  revoke  a  will ; — that  that  was  a  safe  general 
proposition,  and  might  be  considered  as  an  established 

VOL.  II.    N  & 
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rule  of  law  :  but  the  question  in  this  case  was  whether 
the  birth  of  children,  strengthened  and  supported  by 
other  circumstances,  such  as  those  which  occurred  in 
the  present  instance,  might  not,  together,  produce  the 
effect  of  a  revocation.  The  alteration  of  circumstances 
were  principally  these  : — The  time  since  the  making 
of  the  will  was  twenty-two  years ;  during  which  the 
fortune  had  been  augmented  from  20,000/.  to  300,000/., 
and  the  family  of  the  testator  from  two  children  to 
six. 

Sir  John  Nicholl,  after  setting  forth  the  facts  of  the 
case,  observed  that  the  principle  or  character  of  the 
deceased's  testamentary  disposition  of  his  personal  pro- 
perty was  to  provide  ara^ly  for  his  younger  children ; 
for  whom  he  was  so  anxious  to  discharge  that  duty, 
that  he  had  provided  for  the  child  or  children  of  which 
his  wife  might  then  be  pregnant,  and  that  the  effect 
of  the  will,  if  it  were  to  be  considered  as  unrevoked 
would,  under  the  residuary  clause,  be  to  carry 
280,000/.  of  the  personalty  to  the  eldest'  son,  in  total 
exclusion  of  the  three  youngest  children,  who  would 
be  left  entirely  unprovided  for ;  —  a  consequence 
^  which,  in  his  opinion,  would  be  totally  inconsistent  with 
the  spirit  of  the  testator's  intentions  in~making  such 
will; 
He  further  noticed  that  the  will  was  not   in    his 

* 

possession  so  as  to  give  him  the  opportunity  of  can- 
celling it;  and  that  it  was  admitted  that,  for  the 
afterborn  children,  the  deceased  always  shewed  as 
much  affection  as  for  those  provided  for  by  the  will. 
That  it  had  appeared  also  in  evidence  that  so  far  from 
having  the  slightest  intention  that  the  will  made  in 
Jamaica  should  operate,  he  had  acceded  to  the  repre- 
sentations of  his  wife  and  others  as  to  the  propriety  of 
making  a  new  will,  saying,  that  it  wafe  time  enough  to 
make  a  will,  but  that  he  would  take  care  of  that  The 
learned  judge  remarked  that  parol  declarations  were 
always  to  be  received  with  great  caution,  being   in 
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general  the  lowest  species  of  evidence ;  but  that  these 
confidential  communications  with  his  wife,  upon  her  seri- 
ous representations  to  him  upon  so  important  a  subject, 
were  deserving  of  rather  more  weight ;  though  even  in 
these  declarations  the  Court  would  be  cautious  in  placing  ' 

much  reliance,  if  they  were  not  confirmed  by  something 
more  unequivocal  and  solid  coming  from  the  deceased 
himself  in  a  different  shape,  and  not  open  to  any  of 
the  same  objections.  * 

The  subsequent  paper  found  in  the  escritoire,  though 
it  could  not  operate  as  a  new  will,  not  being  in  disposi- 
tive terms,  nor  was  per  se  sufficient  as  a  revocatory 
paper,  was  nevertheless  a  circumstance  of  evidence 
tending  to  shew,  that  the  deceased  did  not  mean  the 
will  made  at  Jamaica  to  operate ;  and  he  noticed 
the  fact  that  the  deceased  died  suddenly  of  apoplexy, 
having  the  intention  in  his  mind  of  making  a  new 
will. 

In  conclusion  the  Judge  having  laid  down  as  law, — 
first,  That  implied  revocations  are  not  within  the  sta- 
tute of  Frauds ;  Secondly,  That  marriage  and  birth 
of  children  do  together  amount  to  an  implied  revo- 
cation ; — Thirdly,  That  marriage,  without  birth  of 
children,  •  does  not  amount  to  an  implied  revocation  ;— 
Fourthly,  That  the  subsequent  birth  of  children  is  not 
alone,  and  without  other,  circumstances,  an  implied  re- 
vocation ;  observed  that  the  point  remaining  for  con- 
sideration was,  whether  the  subsequent  birth  of  child- 
ren accompanied  by  other  circumstances  such  as  those 
in  the  present  case,  and  leaving  no  doubt  of  intention, 
would  or  would  not  raise  the  implication  of  law: 
— OTj  in  other  words,  whether  the  circumstance  of 
subsequent  marriage  concurring  with  the  subse- 
quent birth  of  issue  was  an  essential  ingredient ; — a 
sine  quq*  non  in  order  to  produce  an  implied  re- 
vocation. 

On  this  subject  he  was  of  opinion  that  revocation  by 
marriage  and  issue  stood,  in  point  of  authority,  not 

*2    ' 


I3!fc  Revocation  of  Wills.  [pArir  it." 

upon  any  ancient  rule  of  law  ;  nor  upon  positive  enact- 
ment; but  as  the  result  of  decisions  of  Courts  of 
Justice,  even  against  strong  words  of  positive  law  ;  viz. 
the  Statute  of  Frauds  ;  yet  founded  certainly  on  sound 
principles  of  substantial  justice. 

The  rule  itself  rested  upon  presumption  arising  from 
such  an  alteration  of  circumstances  as  created  new 
moral  duties  subsequent  to  the  will,  so  as  to  compel  the 
inference  of  an  intention  to  revoke. 

Upon  these  grounds  he  could  not  help  thinking  that 
the  concurrence  of  marriage  was  not  an  essential  part ; 
and  that  the  birth  of  children,  after  the  making  of  a 
will  by  a  married  man,  may  have  imposed  as  strong  a 
moral  duty  upon  him,  forming  the  groundwork  of  pre- 
sumed intention,  and  may  be  accompanied  by  circum- 
stances furnishing  as  indisputable  probf  of  real  in- 
tention as  if  the  will  had  been  made  previous  to  the 
marriage. 

Upon  the  whole  the  learned  Judge  decided  that 
the  circumstances  occurring  in  the  case  before  him 
furnished  decisive  evidence  of  an  intention  to  revoke ; 
that  the  combination  of  circumstances  were  as  strong 
as  could  well  be  imagined,  tending  to  shew  that  it  was 
the  intention  of  the  deceased  not  to  adhere  to  the  old 
>  will,  which  he  had  made,  under  very  different  circum- 

stances, twenty  years  before.  He  therefore  declared 
that,  under  all  the  facts  of  the  case,  taking  the  sub- 
sequent birth  of  issue  as  the  essential  basis  of  the  proof, 
and  accompanied  as  it  was  by  the  other  concurrent  cir- 
cumstances, he  was  of  opinion  that  the  intention  of  the 
testator  was  plain ;  and  that  he  was  warranted  in  law 
and  justice  to  pronounce  against  this  will  upon  the 
ground  that  it  had  been  revoked. 

Although  the  implied  revocation  by  %  subsequent 
marriage  and  the  birth  of  issue  stands  upon  the 
ground  of  presumption,  and  is  therefore  capable  of 
being  rebutted  by  evidence  of  circumstances  tending 
to  a  contrary  inference,  yet  the  circumstances  must  be 
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very  strong,  clear,  and  unequivocal,  to  prevent  the  con- 
sequence from  such  a  concurrence  of  facts ;  and  it 
has  been  said  by  authority  (e)  that  "  to  shew  that  the 
deceased  adhered  to  or  meant  to  revive  the  will,  there 
must  be  some  act,  or  at  least  some  declaration  clearly 
referring  (after  the  change  of  circumstances)  to  the  wilt 
as  an  existing  will,  intended  to  operate/9 

In  the  case  of  Hollway  v.  Clarke,  referred  to  below> 
it  was  held  that  marriage  and  birth  of  a  child  was  a 
presumptive  revocation  of  a  will  made  by  a  widower, 
and  in  favour  of  children  of  a  former  marriage,  so  far 
as  respected  the  personalty,  over  which  alone  the  eccle- 
siastical Court  have  jurisdiction.  There  were  in  the 
case  grounds  of  conjecture  to  oppose  the  revocation, 
but  no  act  or  declaration  to  shew  that  the  deceased  had 
considered  the  will  as  an  operative  will. 

And  in  the  case  of  Emerson  v:  Boville,  (/)  marriage 
and  the  birth  of  a  child  was  adjudged  a  revocation  of 
the  will  of  a  widower,  made  prior  to  a  second  majrriage. 
Notwithstanding  the  child  died  in  the  lifetime  of  the 
testator,  Sir  W.  Wynne  declaring  that  the  will  would 
not  be  restored,  unless  it  was  republished,  or  revived  by 
some  act. 

(«)  By  Sir  John  Nicholl,  in  Hollway  r.  Clarke,  1  PhilL  341. 
(/)  1  PhilL  342. 
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SECT.  III. 

* 

Satisfaction  in  Equity. 

A  few  words  may  be  added  in  this  place  on  the 
equitable  doctrine  of  Satisfaction,  as  having  an  affinity 
with  the  subject  of  these  volumes,  though  we  shall  not 
enter  at  large  into  the  consideration  of  the  cases. 

This  word  Satisfaction,  from  its  frequent  and  too 
vague  adoption  in  Courts  of  Equity,  seems  to  have 
introduced  some  confusion  of  ideas ;  and  we  may  ven- 
ture to  question  whether  it  is  often  used  with  technical 
preoision. 

By  considering  what  it  is  not,  we  shall  perhaps  be 
Boonest  conducted  to  the  true  apprehension  of  what  it 
really  is.  Lord  Thurlow  declared  himself  to  have  met 
with  continual  disappointment  in  his  attempts  to  establish 
a  broad  and  useful  distinction  between  cases  of  satis- 
faction and  performance.  Since,  however,  we  are  for- 
bidden to  treat  these  terms  as  synonymous  by  the 
rules  of  construction  which  have  separated  them  in 
application,  we  must  not  be  discouraged,  even  by  his 
Lordship's  disappointment,  from  attempting  an  approach 
at  least  to  some  practical  grounds  of  discrimination. 

To  the  class  of  cases  called  cases  of  performance, 
as  far  as  the  decisions  appear  to  have  gone,  those  seem 
properly  to  belong,  wherein  a  man,  being  under  a  cove- 
nant to  do  something  which  is  to  take  effect  after  his 
death,  does  an  act  in  his  life-time,  or  leaves  a  conse- 
quence to  arise  after  his  death  which  virtually  includes, 
or  is,  in  substance,  the  thing  intended.  Thus  in  Blandy 
v.  Widmore,  (a)  where  a  man,  covenanted  to  leave  his 
wife  6202.  and  died  intestate,  and  the  wife's  distribu- 
tive share  came  to  more  than  620/. ;  and  in  Wilcocks 
v.  Wilcocks,  (6)  in  which  a  man  on  his  marriage  cove- 
nanted to  buy  lands  to  the  value  of  200/.  per  annum, 

(a)  1  P.  Wms.  323.  (&)  3  Vera.  568. 
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and  to  settle  them  by  way  of  strict  settlement,  and 
afterwards  purchased  lands  of  that  value,  but  made  no 
settlement,  and  died,  and  left  the  purchased  lands  to 
descend  to  his  eldest  son,  the  eventual  benefit  in  both 
these  cases  operated  as  a  presumed  performance,  and  , 
not  as  a  satisfaction  of  the  engagement,  (c)  It  is  true 
that,  in  Wilcocks  v.  Wilcocks,  the  eldest  son  took  by 
the  event  a  fee  simple  instead  of  an  estate  in  tail,  but 
he  was  not  the  person  to  ta^e  an  objection  on  that 
ground ;  and  Sir  Joseph  Jekyll,  in  observing  upon 
this  case,  (d)  declared  his  opinion,  that  if  the  eldest 
son  had  aliened  the  fee,  and  died  without  issue,  the 
second  son  could  not  have  recovered  the  estate  by 
virtue  of  the  settlement ;  which  observation,  if  just, 
furnishes  a  strong  distinction  between  a  case  of  per- 
formance and  a  case  of  satisfaction ;  for  as  a  satis- 
faction, it  is  very  clear  it  could  have  only  bound 
those  (I)  by  whom  the  benefit  was  felt,  (e) 

In  cases  of  this  class,  though  the  intention  may  not 
be  manifested  in  expression,  yet  if  no  contrary  grounds 
of  inference  exist,  the  thing  intended  or  engaged 
to  be  done  being  in  effect  performed,  the  presumption 
against  double  portions  or  provisions  prevails.  (/)  It  J^JJJJJ^ 
seems,  indeed,  that  if  the  effect  of  the  thing  be  partly  m  tamo. 
performed,  such  partial  performance  fulfils  the  obli- 
gation pro  tanlo  in  equity :  thus  where  a  sum  of 
30,000Z.  was  covenanted  by  a  man,  on  his  marriage, 
to  be  laid  out  in  land  to  be  settled  on  himself  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail,  and  the  covenantor  died,  having  laid  out  only  a 

(c)  Lee  v.  Cox,  3  Atk.  419.  (d)  3  P.  Wms.  225. 

(e)  Vide  Wilson  v.  Pigott,  2  Ves.  355. 

(/)  Vide  Weyland  v.  Weyland,  2  Atk.  632.    Prince  v.  Stebbing, 
2  Ves.  J.  400. 


(1)  The  reporter,  indeed,  adds  a  query,  whether,  if  the  eldest 
son  had  died  before  the  next  term,  so  as  that  he  could  not  have 
suffered  a  recovery,  the  second  son  ought  then  to  have  been  barred  of 
his  chance  under  the  settlement. 
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small  part  of   that  sum    on  the   purchase  of  some 
land,  which  he  left  to  descend  to  his  eldest  son,  Lord 
Talbot  decreed  it  a  performance  pro  tanto.(g)    So, 
constructive     also,  the  rule  seems  to  be,  that  where  a  man  covenants 
^°coUaterai  to  do  an  act,  and  he  does  that  which  may  be  converted 
**•  into  a  performance  of  his  covenant,  he  shall  be  pre- 

sumed in  equity  to  have  done  it  with  that  intention. 
Thus  where  (A)  one  covenanted  by  his  marriage  set- 
tlement with  the  trustees  to  pay  to  them  two  several 
sums,  amounting  to  20002.  to  be  laid  out  in  land, 
to  be  settled  to  the  uses  of  the  marriage,  and  did 
not  pay  the  same,  but  after  having  purchased  an 
estate  for  2,150/.  died  intestate,  without  having  made 
any  settlement  of  such  estate,  though  it  was  strongly 
contended,  that  as  the  husband  had  covenanted  to  pay 
the  money  to  the  trustees,  he  could  scarcely  mean  a 
performance  when  he  purchased  land  himself,  yet  his 
Honour  declared,  after  admitting  that  if  the  case  had  been 
res  Integra  he  should  have  thought  the  reasoning  made 
use  of  entitled  to  great  consideration,  that  the  case  was 
within  the  principle  of  Lechmere  v.  the  Earl  of 
Carlisle. 
The  construe-  But  it  seems  a  settled  rule,  that  to  constitute  a  per- 
mcc  mlwt'cor-  formance  the  eventual  benefit  must  correspond  in  time 

Xk  Si?  with  the  Period  at  which  the  stipulated  benefit  was  to 
lated  benefit,    take  pjace :  fa^  where  a  testator  being  under  a  bond 

to  leave  3002.  to  be  paid  in  one  month  after  his  death, 
bequeathed  a  legacy  of  5002.  to  be  paid  in  she  months, 
this  was  held  to  be  no  performance,  (i) 

The  true  reason  of  the  difficulty  which  has  been  so 
often  confessed  of  separating  cases  of  performance  from 
cases  of  satisfaction  seems  to  have  arisen  from  the  want 
of  annexing  a  just  idea  to  the  word  satisfaction,  which 
is,  in  truth,  a  term  of  loose  and  general  signification, 

(g)  Lechmere  v.  the  Earl  of  Carlisle,  3  P.  Wms.  227. 
(A)  SnoWden  v.  Snowden,  3  P.  Wms.  227.  in  notis. 
(0  Haynes  p.  Mlco,  1  Bro.  129. ;   and  see  Richardson  v.  Elphln* 
stone,  2  Ves.  J.  464.     See  Garthshore  v.  Chalie,  10  Yes.  J.  1. 
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according  to  the  use  which  has  been  always  made  of  it 
in  the  courts  of  equity ;  and  has  been  adopted  popularly 
to  express  the  final  and  substantial  effect,  as  well  of 
cases  of  performance,  as  of  cases  of  election,  and  cases 
of  ademption  or  revocation,  which  are  the  terms  truly 
expressive  of  the  distinct  means  and  operations  of  law, 
by  which  the  result  described  by  the  word  satisfaction 
is  severally  produced.  It  would,  it  is  conceived,  be 
very  difficult,  if  not  impossible,  to  suggest  an  example 
of  a  pure  case  of  satisfaction.,  if  we  treat  the  term  as 
having  an  exclusive  and  appropriate  sense,  and  not 
rather  as  generically  comprehending  certain  specific 
varieties  of  equitable  rules  and  technical  conse- 
quences. 
Every  case  upon  a  will  made  by  a  person  under  a  Satisfaction  u 

the  ventral 

binding  contract,  unless  it  be  considered  as  an  actual  term,  express- 
performance,  can  only  amount  to  a  case  of  election ;  for  ^^  of  per- 
how  can  a  testator  by  his  will  forcibly  substitute  another  £ ^^a  dec" 
thing  in  the  place  of  that  thing  which  he  was  bound  by  w™*"1 
his  contract  to  perform ;   or  how  can  such  a  substitu- 
tionary disposition  have,  any  other  operation  than,  by 
giving  a  better  thing  in  lieu  of  the  thing  contracted  for, 
to  engage  and  ensure  the  choice  of  the  devisee  or 
legatee,  on  highly  presumable  grounds  of  preference  ? 
If  such  a  case  is  termed  a  case  of  satisfaction,  it  is  be- 
cause such  is  the  final  consequence  of  an  election ;  for 
it  may  be  presumed  almost  as  certain  that,  where  a 
greater  is  proposed  in  the  place  of  an  inferior  benefit, 
the  condition  will  be  accepted.    In  strictness,  therefore, 
this  is  a  pure  case  of  election,  or  of  satisfaction  working 
by  election. 

Payment  is  performance.  Thus  where  a  legacy  is 
bequeathed  to  a  creditor,  equal  to  or  exceeding  the 
amouiit  of  the  debt,  the  debt  is  considered  as  meant  to 
be  answered  by,  or  included  in,  the  gift.  This  is,  there- 
fore, a  satisfaction  by  performance.  (2) 
■  —  ■■  ■■ 

(2)  In  treating  of  legacies  this  rule  of  presumption  is  more  largely 
considered. 


>  - 
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Whiere  a  man,  having  granted  a  benefit  or  provision 
by  a  voluntary  and  revocable  instrument,  by  a  subse- 
quent instrument  makes  an  advancement  of  some  other 
bounty  or  gratuity,  by  way  of  provision,  to  the  same 
object  (3),  and  the  circumstances  of  the  case  warrant 
the  inference  that  the  second  provision  was  meant  to 
take  place  of  the  first,  this  is  not  properly  a  case  of 
satisfaction.  A  satisfaction  it  ultimately  may  be :  but 
the  true  operation  of  it  is  to  revoke  or  adeem  the  legacy: 
the  term  satisfaction  is  only  expressive  of  its  ultimate 
effect  in  equity,  since  a  smaller  sum'  given  in  the  life- 
time may,  under  circumstances,  annul  a  greater  provi- 
sion by  will,  (k) 

And  if  a  legacy  of  a  larger  sum  can  be  wholly  set 
aside  by  the  substitution  of  a  less,  this  cannot  be  called 
a  performance,  still  less  a  satisfaction  by  performance, 
and  less  still  a  satisfaction  by  election :  but  there  seems 
to  be  no  impropriety  or  confusion  of  terms  in  calling  it 
a  satisfaction  (meaning  only  thereby  a  discharge)  by 
revocation  or  ademption.  And  this  phrase  is  the  more 
appropriate,  because  it  is  certainly  not,  in  strictness  of 
legal  language,  an  ademption  or  revocation  simply :  lt 
is  a  satisfaction  working  by  tcay  of  revocation ;  for,  in 
truth,  it  operates  as  a  revocation  on  a  principle  of  equi- 
table presumption.  (/) 

It  does  not  redound  much  to  the  accuracy  of  a  science 
to  multiply  terms,  and  apply  different  rules  to  them, 
without  first  distinguishing  between  the  different  ideas 
to  be  implfed  by  those  terms :  and,  therefore,  until  the 
word  e  satisfaction'  has  a  more  appropriate  and  exclu- 
sive sense,  it  will  only  perplex  the  subject  to  talk  of 
cases  of  satisfaction  as  distinguished  from  cases  of  per" 
formance,  cases  of  election,   and  cases  of  revocation. 

(*)  Vide  Ilartop  v.  Whitmore,   1  P.  Wms.  680.  Shudall  v.  J^Jli> 
Atk.  517.  Rosewell  v.  Bennett,  3  Atk.  77. 
(0  Vide  Ellison  v.  Cookson,  1  Ves.  J.  100. 

(3)  The  doctrines  of  equity  on  the  subject  of  double  portions  will  b« 
considered  more  at  large  hereafter. 
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The  idea  which  is  meant  to  be  conveyed  by  satisfac- 
tion, simply  used,  is  neither  descriptive  of  cases  of  per- 
formance, cases  of  election,  nor  cases  of  revocation.  It 
is  not  descriptive  of  performance,  because  it  is  not  used 
to  signify  the  identical,  or  substantial,  or  virtual  effectua- 
tion of  the  thing  contracted  to  be  done,  but  the  substi- 
tution of  one  thing  for  another.  And  as  there  are  only 
two  sorts  of  cases  wherein  a  substitution  can  take  place, 
viz.  where  the  thing  to  be  done  is  voluntary,  and  where 
it  is  obligatory  or  resting  in  contract;  in  the  former  of 
which  cases  the  satisfaction  operates  by  revocation,  in 
the  other,  by  pitting  the  party  benefited  to  his  election* 
the  final  consequence  only  of  each  operation  is  properly 
expressed  by  the  word  satisfaction. 


SECTION  IV. 

The  Doctrine  of  Relation. 

SOMETHING  has  already  been  said  on  the  doctrine 
of  relation,  as  it  applies  to  this  subject.  It  seems  .to 
call  for  a  particular  notice,  as  there  is  some  apparent 
confusion  in  the  cases  upon  wills  which  have  turned 
upon  it — a  confusion  which  seems  in  some  measure  to 
have  arisen  from  a  neglect  to  advert  to  the  different 
notions  conveyed  by  the  word  '  relation'  in  our  law.  (1) 

In  the  case  of  disseisin  the  relation  is  of  a  very  Ditfemee  m 

#i        •«  i      i  •     «        t*i_«  a         ±t         !••  •        •       to  the  effect  of 

forcible  kind.     By  his  re-entry  the  disseissee  is  cir-  disseisin  and 
cumstanced  exactly  as  if  he  had  never  been  disseised ;  B^X^n  the 

.  disseisin  is  be- 

fore, and  where 

(1)  It  would  be  too  much  to  undertake  to  introduce  in  this  place  a  ***•  *fter **• 
general  explanation  of  the  law  on  the  subject ;  for  being  of  great  diffi- 
culty in  itself  it  is  rendered  more  so  by  the  want  of  an  uniform  prin- 
ciple in  the  decisions  upon  it.  A  short  view  of  it,  however,  as  far  as 
it  is  connected  with  the  revocation  of  wills,  is  called  for  by  the  present 
enquiry. 
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for  the    new  possession  unites  so  immediately  with' 
the    former    possession    as    to    destroy    the    tortious 
estate,  as  well  as  all  the  legal  effects  of  the  tortious 
act.      But  it  may,   as   we   have   Already    stated,    he 
reasonably  doubted,   upon   the   strong  words  of  the 
statute  of  Wills,  and  the  established  yiaxim  of  the  law, 
which  make  the  actual  having  either  the  estate  itself,  or 
an  interest  amounting  to  a  jus  in  re,  essential  to  the 
operation  of  a  devise  of  land,  whether,  if  after  disseisin 
a  devise  be  made  of  the  land  by  the  disseisee,  and 
afterwards  an  entry  be  made  by  him,  the  relation  be 
such  as  to  make  the  will  operate  to  carr£  the  land.    For 
it  has  been  said  that  relation  shall  never  operate  U 
make  an  act  good  which  was  void  for  defect  of  power*  (2) 
In  the  case  of  a  disseisin  after  the  will    made,   the 
devisor  had  the  estate  when  he  devised ;  the  disseisin 
only  broke  the  continuance  of  the  ownership :  but  in 
the  case  of  a  disseisin  before  the  will,  the  devisor  had 
no  estate,  but  a  right  of  entry  only  when  he  made  the 
devise. 

In  the  case  of  disseisin  after  the  devise  made,  the 
law  seems  to  help  and  favour  the  relation  on  account  of 
the  intervening  titles  being  tortious.  For  as  this  species 
of  relation  is  a  fiction,  and  all  fictions  of  law  are  go- 
verned by  the  equity  of  the  law,  (3)  the  odiousness  of 

(2)  See  Vent.  304.  and  see  also  3  Rep.  29.  Butler  and  Baker's  case, 
that  relation  will,  in  many  cases,  help  acts  in  law,  hut  will  never  help 
acts  of  the  parties,  that  is  to  say,  make  void  acts  of  the  parties  good : 
and  therefore  if  a  man  enfeoff  an  infant  or  feme  covert,  and  then  de- 
vise the  land,  and  afterwards  the  infant  or  the  husband  dissent,  such 
dissent  without  question  shall  have  relation  between  the  parties  ab 
initio,  to  this  intent  that  the  infant  or  husband  shall  not  be  charged  in 
damages,  or  receive  any  prejudice,  but  shall  never  make  a  void  grant, 
gift,  or  devise,  good  by  relation. 

(3)  In  the  case  of  the  Attorney  General  o.  Vigor,  8  Ves.  J.  270. 
the  reader  will  find  an  attempt  made  to  reason  by  analogy  from  this 
case  of  disseisin  and  entry  by  the  disseisee  after  will,  to  a  case  where 
after  his  will  the  testator  exchanged  the  devised  lands  for  others,  and 
an  eviction  happened  after  the  testator's  death,  so  as  to  raise  a  title  to 
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the  wrong  (4),  induces  such  favour  to  the  relation  of 
the  recovered  right  that  the  intermediate  act  is 
wholly  obliterated  and  out  of  the  remembrance  of  the 
law. 

Whether  a  re-entry  for  a  condition  broken  by  an  of  the  effect  of 
alienee,  or  performed  by  an  alienor,  restores  the  old  co™dUto?upon 
estate  so  as  to  remove  all  consequences  of  the  aliena-  brokel1, 
(ion,  seems  open  to  doubt.    It  does  not  stand  quite  upon 
the  grounds  of  the  case,  just  above  put,  of  the  disseisin, 
there  being  n<\  wrongful  act  to  aid  the  construction  of 
relation.     In  the  first  volume  of  Roll's  Abridgment  (6)  whether  if  a 
it  is  said,  that  if  a  man  devise  and  then  alien  upon  con-  upon  *  condi- 
dhion,  and  afterwards  perform  the  condition,  and  enter  in^his  Ju?, 
and  die,  it  seems  the  devise  is  revoked;  though  in  a  SfSTSS 
case  mentioned  in  the  Reports  (c)  of  the  same  Judge,  it  is  ^^^,,w. 

yoked  ? 
(ft)  617,  PL  3.  (c)  Nicholas  v.  Simmonds,  2  Roll.  Rep.  462. 

recover  back  the  exchanged  property.  Those  who  argued  against  the 
revocation  contended  that,  as  the  attempted  exchange  had  completely 
ailed,  the  whole  transaction  was  avoided,  and  the  old  estate  was  re- 
mitted, precisely  as  if  it  had  never  been  out  of  the  devisor :  that  there 
was  an  implied  condition,  upon  the  presumed  title  of  the  land,  that  if 
either  party  was  evicted,  there  was  a  total  end  of  the  exchange,  and 
the  other  party  might  enter:  that  it  must  be  considered  as  only  a  part, 
mg  with  the  possession  without  transferring  any  title ;  and  that,  as  the 
•Id  estate  continued  in  the  devisor,  the  devise  was  no  more  revoked 
than  it  would  have  been  by  the  grant  of  a  lease.  But  Lord  Eldon, 
after  admitting  the  perfect  propriety  of  Lord  Holt's  opinion  as  to  the 
effect  of  the  re-entry  after  disseisin  by  the  disseisee  in  his  lifetime,  ad- 
verted to  a  striking  difference  between  the  cases  of  disseisin  and 
exchange,  viz.  that  the  disseisin  was  not  the  act  of  the  party,  but  a 
wrong  and  violence  done  to  him :  neither  did  it  escape  his  Lordship 
that  even  in  the  case  of  the  disseisin,  if  the  disseisee  neglected  to 
enter,  his  mere  right  to  enter  would  not  pasi  by  the  will,  and  that  the 
esse  put  by  Lord  Holt  supposed  the  entry  to  be  actually  made ; 
whereas  in  the  case  before  him,  as  it  stood  upon  the  facts,  the  eviction 
aid  not  happen  till  after  the  death  of  the  party,  so  that  the  lands  con- 
veyed in  exchange  continued  through  the  life  of  the*  party,  and  at  the 
time  the  will  became  operative  under  the  effect  of  that  conveyance. 

(4)  Relation  will  not  defeat  collateral  acts  which  are  lawful,  espe- 
cially if  they  concern  strangers,  13  Rep.  21. 
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said  arguendo  and  without  contradiction*  that  entry  for 
a  condition  broken  makes  a  man  by  relation  in  as  of  his 
first  estate,  just  as  if  the  possession  had  never  been  out 
of  him.  And  whether  the  entry  be  for  a  condition 
broken,  or  on  a  condition  performed,  the  principle  must 
be  the  same.  All  agree  that  after  entry,  upon  condition 
performed  or  broken,  the  party  is  in  as  of  his  old 
estate  :  but  the  doubt  is  whether  it  be  not  too  strong 
to  say  that  he  is  in  as  if  the  estate  had  never  been  out 
of  him. 

This  effect  can  only  be  given  to  the  entry  by  sup- 
posing it  to  work  by  the  same  forcible  sort  of  relation 
which  has  been  observed  to  take  place  in  the  case  of 
the  disseisin  after  will  made,  and  a  re-entry.  And 
indeed  it  would  seem  to  follow  as  of  course,  that  if  the 
entry  could  operate  as  a  continuance  as  well  as  a  resto- 
ration of  the  title,  the  will  of  the  party  would  be  made 
good  by  such  entry. 

If  any  forfeiture  is  incurred  or  privilege  lost  by  the 
alienation,  such  forfeiture  or  loss  of  privilege  conti- 
nues, notwithstanding  the  alienor's  subsequent  entry 
for  breach  of  condition.  Thus  if  a  tenant  for  life  makes 
a  feoffment  and  re-enters  for  a  breach,  he  shall  be 
tenant  for  life  again,  but  still  subject  to  the  forfeiture. 
So  if  tenant  by  homage  auncestrel  had  made  a  feoff- 
ment on  condition,  the  uninterrupted  continuance  of 
the  privity  in  the  blood  of  the  tenant  was  dissolved  by 
the  alienation,  and  after  a  re-entry  for  a  breach  the 
tenant  would  not  have  holden  by  homage  auncestrel 
again.  For  the  same  reason  also  if  a  lord  of  a  manor 
makes  a  common  law  conveyance  of  an  escheated  copy- 
hold (which  is  an  enfranchisement)  upon  condition,  and 
re-enters  for  breach  of  the  condition,  no  delation  takes 
place  to  save  the  privilege,  but  the  continuance  of  the 
custom  is  broken,  and  the  estate  returns  without  the 
right  of  regranting  it  as  copyhold,  (d) 

(<0  Co.  Litt.  Estates  upon  Condition* 
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cases  shew  that  though  the  re-entry  for  a 
condition  broken  restores  the  estate,  it  restores  the 
estate  affected  and  modified  by  the  act  of  alienation  ; 
and  that  the  law  takes  notice  that  it  has  been  once 
oat  of  the  party ;  so  that  the  weight  of  reasoning 
and  analogy  seems  to  be  on  the  side  of  the  above- 
cited  dictum  from  Roll's  Abridgment;  since  the  in- 
ference from  these  examples  is,  that  the  return  or 
restoration  of  the  old  estate  upon  an  act  of  alienation 
does  not  imply  an  unbroken  continuance  of  title. 

From  the  same  reasoning  we  may  deduce  a  con- 
firmation of  the  propriety  of  the  decision  in  the  case 
of  Goodtitle  v.  Otway.  For  if  we  hold  to  the  cases 
which  say  that  if  a  rtmn  make  a  feoffment  in  fee  to 
a  stranger  to  the  use  of  himself  in  fee,  there  though 
the  old  estate  is  said  to  return,  yet  it  is  not  the  identical 
estate,  since  it  comes  back  first  in  the  shape  of  the  use, 
and  then  the  statute  carries  the  legal  estate  to  the  use 
which  is  in  a  manner  a  new  purchase;  (e)  then  the 
cases  upon  re-entry  for  breach  of  condition  are  much 
rtronger,  to  shew  the  legal  consequences  of  the  estate's 
being  once  out  of  the  party ;  for  in  such  cases  the  iden- 
tical estate  does  certainly  return.  At  the  same  time  it 
■ust  be  confessed  that  if  we  adopt  the  Opinion  that  in 
the  case  of  a  feoffment  to  the  use  of  the  feoffor  and  his 
heirs,  the  old  use  was  never  drawn  out  of  the  pajrty ; 
the  above  cases  apofc  re-entry  upon  condition  performed 
or  broken,  seem  not  to  rise  so  high- as  the  doctrine  which 
maintains  a  will  to  be  revoked  by  an  act  which  never 
disturbed  the  real  interest  of  the  devisor*  but  left  that 
use  (which  before  the  statute  6f  Uses  was  the  proper 
equitable  subject  of  devise)  still  remaining  unchanged 
in  the  party  conveying. 

We  come  now  to  the  stricter  sort  of  relation,  which,  ^^f^aJe! 
in  its  true  notion,  is  that  principle  by  which  an  act  of 
law  is  made  to  date  back,  in  legal  consideration,  to  the 

(e)  1  Roll.  Abr,  61$,  616. 
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time  of  some  precedent  act,  so  as  to  be  regarded  as  the 
completion  of  that  of  which  such  first  act  was  the  proper 
beginning,  and  forming  in  conjunction  with  it  one  in- 
tegral and  consummate  transaction  of  law.     Thus  it 
has  been  properly  said,  that  where  (/)  the  commence- 
4     jnent,  progression,  and  consummation  of  a  thing  are 
necessary  to  go  together,   all  of  them  are  to  be  re- 
spected.    But  the  thing  is  to  be  considered  as  receiving 
its  perfection  from  the  first.    So  where  divers  acts  con- 
current go  to  constitute  a  conveyance,  estate,  or  other 
thing,  the  original  act  shall  be  preferred ;   and  to  this 
the  other  acts  shall  have  relation,  as  was  said  by  Berk- 
ley and  Jones,  Justices,  in  the  case  of  Harper  v.  the 
Bailiffs  of  Derby,  (g)    But  Lord  Hobart  has  explained 
this  sort  of  relation  with  most  strength  in  the  case  of 
Needier  v.  the  Bishop  of  Winchester,  (h)  on  the  ques- 
tion as  to  the  relation  of  the  enrolment  of  a  deed  to 
the  king,  where  that  profound  Judge  observed,  "  that 
there  are  certain  relations  which  cannot  properly  be 
called  fictions  of  law,  but  are  real  acts,  compounded  of 
some  simples,  which  make  not  a  complete  or  entire  act 
till  they  come  together,  and  then  they  make  one  perfect 
act  working  by  their  nature  ab  initio,  even  as  others  do 
that  are  in  their  nature  single :  but  those  things  are 
properly  fictions  of  law,  that  have  no  real  essence  in 
their  own  body,  but  are  so  acknowledged  and  accepted 
in  law  for  some  special  purpose/'    Of  this  sort  of  com- 
pounded act  the  case  of  a  grant  to  the  King,  not  perfected 
by  enrolment,  but  which  when  the  enrolment  takes 
place  has  its  effect  not  from  or  by  the  enrolment,  but 
from  and  by  the  first  act,  is  said  by  Lord  Hobart  to  be 
an  example ;  (t)  of  which  kind  also  is  a  feoffment  within 
view  and  a  subsequent  entry,  which  entry  dates  back  in 
effect  to  the  time  of  the  feoffment,  (k) 
The  same  principle  governed  the  opinion  of  the 

</)  3  Bulst.  11.  (g)  Jones  428. 

(A)  Hob.  222.  (i)  Plowd.  Com.  31. 

(*)  Vid.  Parsons  v.  Pierc^  Pollexfen,  45. 
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bench,  as  to  the  second  point,  in  Shelley's  case  (5), 
which  turned  upon  the  retrospect  of  the  execution  to 
the  judgment  in  the  recovery,  so  as  to  make  the  act 
consummate  by  relation,  in  the  lifetime  .of  the  party 
tying  between  the  judgment  and  the  execution.  And 
there  it  was  said  that  the  execution  of  every  thing* 
which  is  executory  always  respects  the  original  act ;  and 
all  make  but  one  act  or  record,  although  performed  at 
different  times,  for  causa  et  origo  est  materia  negotii. 
Upon  the  same  principle  stands  the  case  of  dower  men- 
tioned in  Bingham's  case,  (6)  that  if  a  husband  levies  a 
fine  with  proclamations,  and  dies,  and  five  years  pass 
after  his  death,  the  wife  is  barred  of  her  dower ;  for 
though  at  the  time  of  the  fine  levied  her  title  was  not 
consummate,  yet  the  law  respects  the  first  and  original 
causes j  viz.  marriage  and  seisin. 
Thus  also,  although  a  surrenderee  of  a  copyhold  has 

(5)  1  Rep.  100  b.;  where,  in  the  rigorous  dialect  of  those  times, 
the  recovery  is  said  to  be  the  mother  which  conceived  the  use,  and  the 
fountain  out  of  which  it  rose. 

(6)  2  Rep.  S3  b.  Dyer,  72  b.  224.     And  note  that  the  statute  32 
H.  &  which  gives  an  entry  to  the  wife  and  her  heirs  against  the  aliena- 
tion of  the  husband,  helps  the  discontinuance  but  not  the  bar*    See  Co. 
Litt  326  a.     To  understand  this  point,  respecting  the  operation  of 
(he  fine  as  a  bat  of  dower,  it  is  necessary  the  reader  should  know  that 
where  a  person  has  neither  a  right  bipresenti  or  infuturo,  at  the  time 
•f  the  fine  levied,  he  is  out  of  the  purview  of  the  statute :  for  as  the 
teportei,  in  his  note  to  the  case  of  S  to  well  v.  Lord  Zouch,  Plowd. 
373.  expresses  it,  the  purview  is  against  those  who  have  right  at  the 
time  of  the  fine  levied,  or  have  future  right  afterwards  upon  cause 
arising  before,  to  which  future  right  wrong  was  done  before  the  fine, 
or  by  the  fine.    Upon  the  foundation  of  this  proposition,  the.  learned 
reporter  denies  the  case  in  the  text,  contending  that  in  the  case  of 
dower  the  title  wholly  accrued  after  the  fine  viz.  by  the  death  of 
the  husband ;  for  he  was  of  opinion  that  until  the  death  of  the  hus- 
band no  tide  was  consummate,  nor  wrong  done  by  the  conusee  in 
thinning;  the  land  from  the  wife ;  and  that  therefore  the  fine  did  not 
roach  the  tide,  inasmuch  as  it  accrued  upon  cause  wholly  after  the 
4ue,  the  two'  first  points,  marriage  and  seisin,  being  of  no  moment 
without  the  third;    Bat  this  opinion  of  Howden  is  contradicted  by 
aMtho  books.    Saw  the  English  Flowdon,  373. 

VOL.  II.  L 
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of tbe  relation,  no  egtate  jn  the  premises  surrendered  until  his  admis- 

in  respect  to  *  m   r  f 

copyholds,  of   giorij  yet  on  being  admitted  he  is  m  by  relation  to  the 
•to  the  surrcn-  surrender,  from  the  date  whereof  his  admission  ope- 
rates.   Should  the  surrenderor  die  before  such  admis- 
sion of  the  surrenderee,  he  dies  indeed  seised  in  law  of 
the  premises ;  and  though  his  widow  might,  in  strict- 
ness, claim  her  free  bench,  yet  on  the  admission  of  the 
surrenderee  that  estate  is  defeated  (8),  together  with  all 
the  mesne  acts  of  the  surrenderor.  (Z)    And  as  all  the 
mesne  acts  of  the  surrenderor  would  be  defeated  by 
this  relation,  so  by  force  of  the  same  relation  all  tbe 
mesne  acts  of  th£  surrenderee  would  be  confirmed; 
and  accordingly  the  surrenderee,  after  admittance,  in 
declaring  in  ejectment  might  lay  thfe  demise  immediately 
from  the  surrender,  (m)  and  recover  mesne  profits  from 
that  time,  (n)     On  this  ground  it  was,  that  in  a  case 
where  a  copyholder  surrendered  to  the  use  of  himself 
for  life,  with  remainders  over,  and  the  ultimate  limita- 
tion to  himself  and  his  heirs,  and  afterwards  surrendered 
to  the  use  of  his  will,  and  made  and  executed  his  will 
accordingly,  and  after  such  surrender  and  will  made 
was  admitted  upon  the  former  surrender,  the  will  was 
held  not  to  be  revoked,  because  the  admittance  related 
to  the  time  of  the  first  surrender,  and  the  whole  trans- 
action might  be  considered  as  one  and  the  same,  (o) 
And  Lord  Mansfield  added,  that  this  was  the  principal 
reason  which  the  Court  went  upon  in  Selwyn  t.  Sel- 

</)  Benson  v.  Scott,  Carthew,  275.    Vaqghan  v.  Atkins,  5  Burr. 
2764,  2787. 

(*»)  1T.R.  800.  Holdfast  and  Wollams  v.  Clapham. 

(n)  2  Wils.  15.  Roe  d.  Jefferey  v.  Hicks. 

(o)  1  Btackst  Rep.  605.  Roe  d.  Norden  v.  Griffiths. 


/ 


(8)  Sir  W.  Jones,  451.  Parker  v.  Bleake.  It  is  to  be  observed 
that  the  relation  defeats  the  widow's  bench,  because  it  prevents  the 
husband  dying  seised,  which  (except  where  it  is  otherwise  by  special 
or  local  custom,  for  which  see  Robinson  on  Gavelkind,  p.  172.)  is  ne- 
cessary to  ground  the  title  to  dower ;  and  therefore  an  alienation  by 
the  husband  to  take  effect  in  his  lifetime  bars  the  claim  of  the  wnkrtr. 
Cro»  Jac,  126.  Lashmer  ©.  Avery, 
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vryn ;  (p)  for,  said  bis  Lordship,  after  stating  some  other 
reasons  of  the  judgment,  the  great  and  manly  ground 
upon  which  the  Court  went  in  that  case  was  that  the 
deed,  recovery,  and  all  the  whole  transaction,  was  to  be 
considered  as  one  conveyance. 

The  substance  of  the  case  of  Selwyn  v.  Selwyn  was 
this:— A  father,  tenant  for  life;  and  son,  remainder- 
man in  tail,  executed  a  bargain  and  sale,  which  was 
duly  enrolled,  whereby  they  conveyed  the  entailed  lands 
to  a  third  person,  to  make  him  a  tenant  to  the  precipe 
for  suffering  a  recovery,  the  uses  of  which  recovery 
were  declared  to  be  to  the  father  for  life,  remainder  to 
the  son  in  fee ;  and  after  the  writ  of  entry  was  sued 
out,  but  before  it  was  returned,  the  son  made  a  will, 
whereby  he  devised  the  same  lands  to  the  father  in  fee, 
and  died  after  the  recovery  was  completed  without  re- 
voking or  altering  his  will.    And  the  following  question 
was  proposed  by  the  Lord  Chancellor  to  the  Court  of 
King's  Bench — "  Whether  the  lands  of  which  this  re- 
covery was  suffered  passed  by  the  will  ?"    The  Court 
gave  no  reasons  for  their  opinion,  agreeably  to  the 
usage  upon  cases  referred  out  of  Chancery :  but,  ac- 
cording to  Sir  James  Burrow,  they  repeatedly  expressed 
their  approbation  of  the  case  of  Ferrers  and  Curson  v. 
Fermor  and  Others ;  and  therefore  it  is  likely,  says  the 
reporter  (who  was  confirmed  by  Lord  Mansfield  after- 
wards, as  appears  by  the  case  abovementioned  of  Nor- 
den  v.  Griffiths),  that  they  considered  the  whole  as  one 
conveyance,  which  must  relate  to  the  date  of  the  bar- 
gain and  sale,  which  was  perfected,   made  absolute, 
and  delivered  from  objections,  by  the  subsequent  cere- 
monies. (9) 

(p)  a  Burr.  1135.  - 

.(9)  A  writer  of  great  knowledge  in  his  branch  of  the  profession,  has 
observed,  that  until  seisin  no  uses  can  arise  under  the  recovery ;  and  that 
consequently,  until  there  is  seisin  in  the  demandant  as  the  means  of  sup- 
plying the  seisin  to  uses,  the  person  claiming  under  the  uses  has  no  legal 
estate  which  will  admit  of  tin  alienation  by  deed ;  bnt  he-has  an  inchoate 
interest  which  will  allow  of  his  devising  his  interest  by  will.    The 
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The  case  in  Cro.  Jac,  (q)  referred  to  and  approved 
in  Selwyn  tv  Selwyn,  was  in  effect  as  follows : — A  lessor 
covenanted  with  his  lessee  for  years,  that  a  bargain  and 
sale  should  be  made;  and  a  fine  levied  to  the  lessee  and 
his  heirs,  to  the  use  of  him  and  his  heirs,  to  the  intent 
that  a  common  recovery  might  be  suffered  against  the 
conusee,  with  voucher  of  the  lessor,  who  should  vouch 
^over  the  common  vouchee,  to  the  use  of  A,  B.  and  his 
heirs ; .  and  after  the  bargain  and  sale,  and  fine  and 
recovery  were  perfected,  A.  B.  brought  an  action  against 
the  lessee  for  rent  arrear ;  and  the  question  was  whether 
the  lease  was  extinguished  and  destroyed  by  the  deed 
fine  and  recovery  ?    It  was  agreed,  that .  if  a  fine  or 
feoffment  be  made  to  a  lessee  for  years,  to  the  use  of  a 
stranger,  it  would  not  extinguish  the  term  (10) ;  for  it 
was  saved  by  the  statute  of  Uses,  which  executed  the 

(q)  643. 
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tine  ground,  continues  this  Writer,  of  Selwyn  v.  Selwyn  is,  that  even 
before  the  recovery  was  suffered,  the  testator  had  in  him  a  title  to  s 
future  use,  which  gave  him  a  power  of  testamentary  alienation ;  and 
bis  will  operated  upon  this  use  in  its  fiduciary  state,  and  also  on  the 
estate  itself,  when  the  use  was  executed  into  the  estate.  He  goes  on 
to  say  that  another  ground  of  that  case,  and  the  ground  to  which  it  is 
more  generally  ascribed,  is,  that  the  recovery  and  the  recovery  deed 
.  formed  one  assurance. 

It  may  be  observed,  however,  in  the  above-cited  case  of  Norden  ». 
Griffiths,  that  Lord  Mansfield,  who  presided  on  the  bench  in  Selwyn  ©. 
Selwyn,  declares,  most  emphatically,  that  the  true  ground  upon  which 
the  decision  in  that  case  went  was-  that  which  this  gentleman  seems  not 
to  admit  to  have  had  much  share  in  producing  it,  viz.  that  the  inden- 
tures, recovery,  and  the  whole  transaction,  was  to  be  considered  as  one 
conveyance*  Indeed  the  other  supposed  ground  seems  very  refined 
and  fanciful,  and  stands  but  iil  with  the  subsequent  cases  on  the  doc- 
trine of  revocation. 

(10)  If  at  the  common  law,  before  die  statute  of  Uses,  a  termor 
took  a  conveyance  of  the  premises  in  lease  to  him,  to  imnaelf  and  bis 
heirs,  t»  the  use  of  another^  his  own  term  was  saved  to  him  in  equity. 
And  observe  that  the  Legislature  did  not,  by  the  statute  of  H.  6.  design 
to  prejudice  any  rights «r  estates,  but  to  preserve  them;  so  tfmt  the 
operation  of  the  statute  would  be  at  once  to  execute  the  use  as  to  the 
reversionary  interest,  and  to  prevent  the  merger  of  the  intermedin* 
estate.    See  the  case  in  Cro.  Jac.  049. 
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use,  and  saved  all  rights,  estates,  and  interests ;  but  as 
in  this  case  the  bargain  and  sale  was  made,  and  the  fine 
levied,  to  the  lessee  to  the  intent  that  a  recovery  might 
be  suffered,  whereby  certainly  the  term  was  drowned 
and  extinguished  for  a  time,  until  the  recovery  was  suf- 
fered, (since  during  that  interval,  no  use  being  raised* 
the  saving  in  the  statute  of  Uses  did  not  apply  to  the 
case),  wbether  the  lease  should  be  revived  and  reconti- 
nued  by  the  recovery  which  raised  the  use, '  and  so  let 
in  the  statute,  was  the  doubt  ?  And  the  Court  resolved 
that  it  should  be  revived,  for  the  bargain  and  sale,  and 
fine  and  recovery,  were  all  but  one  assurance ;  and  the 
recovery  being  suffered,  which  was  grounded  tipon 
the  covenant,  was  quasi  a  conveyance  to  the  Use 
ab  initio.  (11) 


mm 


(11)  Of  a  similar  opinion  in  respect  to  the  relation  in  these  com- 
pound conveyances  to  the  first  fundamental  act,  so  as  to  carry  back 
the  title  to  the  date  of  the  leading  instrument,  were  the  two  Judgesr 
Croke  and  Montague,  in  the  case  of  Havergill  c.  Hare,  Cro.  Jac  610.. 
The  case  as  to  this  point  was  as  follows : — William  Parker,  being 
seised  in  fee  of  lands,  on  the  31st  October,  8  Jac.  1.  by  indenture 
enrolled,  granted  a  rent  of  20/.  per  annum  to  Isaac  Warden,  payable 
at  Michaelmas  and  the  Annunciation,  with  clause  of  distress ;  and  by 
the  same  indenture  covenanted  to  levy  a  fine  of  the  same  lands  to  the 
«ses  following,  viz.  that  if  it  should  happen  that  the  said  yearly  rent  of 
20/.  should  be  in  arrear,  and  no  sufficient  distress  upon  the  premises,. 
or  if  any  rescous,  pound-breach,  or  replevin,  should  be  made,  that 
then  it  should  be  lawful  for  the  said  Warden  to  re-enter  and  enjoy,  till 
satisfied  out  of  the  rents.  On  the  12th  June,  9  Jac*  1.  Warden  sold 
and  conveyed  the  rent  to  William  Fisher,  the  lessor  of  the  plaintiff, 
with  att  penalties,  forfeitures,  &c 

On  the  19th  October,  11  Jac.  1.  the  rent  due  at  Michaelmas  war 
in  arrear;  and  was  demanded  by  Fisher,  but  not  paid.  In  the  Trinity 
Term  succeeding  a  fine  was  levied  to  Fisher,  to  the  uses  specified  in 
the  first  indenture  of  covenant  above-mentioned.  Fisher  afterwards 
distrained  for  the  half-year's  rent  of  10/.  due  at  Michaelmas,  11  Jac 
and  the  tenant  of  the  land  replevied ;  whereupon  Fisher  entered  under 
the  uses  of  the  fine.  And  one  of  the  questions  in  this  case  was,  whe- 
ther, as  this  rent  of  102.  was  due  and  demanded  before  the  fine  levied, 
(at  which  time  no  use  could  arise  upon  the  non-payment)  and  then 
qfler  the  fine  levied  a  distress  was  taken  for  the  rent  due  before  the 
fine  was  leried,  and  afterwards  replevin  was  sued  thereupon,  a  title  of 
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entry  accrued  by  way  of  use  to  William  Fisher  ?  and  on  this  point  the 
Justices  were  divided ;  for  Haughton  and  Doderidge  held,  that  as  the 
rent  was  due  before  the  fine  levied,  the  use  npon  the  fine  could  not  be 
extended  to  the  rent  formerly  in  arrear.  But  Croke  and  Montague 
held,  that  the  fine  levied  and  the  first  indenture  were  but  one  assurance; 
for  the  execution  of  all  things  executory  respects  the  original  act,  and 
shall  have  relation  thereto :  and  all  make  but  one  act,  although  done 
at  several  times.  See  Vin.  tit  Dev.  (O)  pi.  3.  Jones  7,  pi.  7.  Mitton 
c.  Lutwich,  and  Salk.34l.  Lloyd  v.  Lord  Say  and  Sele ;  see  also  S.  C. 
in  3  P.  Wms.  170*  and  the  observation  in  the  note  to  the  first  edition. 
It  appears,  however,  from  what  has  been  decided  and  held  in  Courts 
both  of  law  and  equity  in  the  great  case  of  Goodtitle  r.  Otway,  that 
where  articles  are  made  providing  for  a  reversionary  interest  in  the  cove- 
nantor, and  then  the  covenantor  by  will  disposes  of  such  rever- 
sionary interest,  and  then  makes  a  settlement  whereby  his  whole 
legal  estate  is  conveyed  to  uses  correspondent  to  the  articles,  the  will 
is  not  saved  by '  any  relation  of  the  settlement  to  the  articles  in 
analogy  to  the  abovementioned  cases  of  assurances  by  fines  and  re* 
coveries. 
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PART    V. 


CHAP.  I. 


REPUBLICATION   OF   WILLS. 


SECT.  L 

The  Doctrine  of  early  Decisions.  ' 

AFTER  the  statutes.  32  and  34  Hen.  8.  the  Courts  of 
Justice  were  frequently  divided  on  the  validity  of  parol 
republications  of  wills  of  lands  ;  and  it  appears  that,  in 
opposition  to  the  clear. sense  of  those  statutes,  the 
favour  with  which  all  testamentary  dispositions  were 
regarded  sometimes  gave  the  effect  of  a  republication 
to  slight  and  unconsidered  expressions.  In  the  case  of 
Beckford  v.  Parnecott,  (a)  which  was  determined  in  the 
37th  year  of  Elizabeth,  a  man  seised  of  lands  in  A. 
devised  the  same  to  B.  and  C.  and  appointed  them  his 
executrixes,  and  then  purchased  other  lands  in  A. ;  and 
being  requested  to  sell  the  lands  which  he  had  lately 
purchased,  refused  so  to  do,  saying,  "  No,  they  shall 
go  with  my  other  lands  in  A.  to  my  executrixes ;"  and 
afterwards  being  sick,  the  will  was  read  ta  him,  without 
his  making  any  observation :  but  in  a  codicil,  which  he 
annexed,  he  gave  legacies  of  goods  to  other  persons  on. 

(a)  Cro.  EL  493- 
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his  death.  Upon  a  question  being  made,  whether  by 
these  words  spoken  to  a  stranger,  the  will  was  repub- 
lished, so  as  to  make  the  new  purchased  lands  pass ; 
Fenner,  Clinch,  and  Popham,  held  them  to  amount  to 
a  new  publication.  (1) 

In  Fuller  v.  Fuller  (2)  which  took  place  much  about 
the  same  time  with  that  of  Beckford  v.  Parnecott,  where 
the  devise  was  to  the  testator's  son  Richard,  and  the 
heirs  of  his  body;  which  Richard  afterwards  died  in 
the  lifetime  of  the  testator,  and  the  testator  said,  "  My 
will  is,  that  the  sons  of  Richard,  my  deceased  son, 
shall  have  the  land  devised  to  their  father,  as  they  should 
have  had  if  their  father  had  lived,  and  died  after  me/' 
Popham  and  Fenner  held,  that  this  was  a  new  publica- 
tion to  carry  the  land  to  Richard's  son ;  but  Gawdy  and 
Clinch  were  of  a  contrary  opinion. 

The  point  of  republication  was  also  frequently  in 
agitation  after  the  statute  of  29  Car.  2.  c.  3. ;  and  there 
are  early  decisions  of  great  laxity  on  the  subject,  not- 
withstanding the  provisions  of  that  statute.  Thus,  in 
Cotton  t>.  Cotton,  (6)  which  was  before  the  Court  of 
Chancery  in  the  year  after  the  passing  of  the  statute  of 
Frauds,  A.  being  seised  of  several  lands  in  D.  made  his 
will,  devising  his  lands  in  D.  and  all  other  his  lands  and 
tenements  whatsoever,  unto  his  wife,  and  afterwards 
purchased  other  lands,  and  then  discoursing  with  B.,  B. 

(b)  Freem.  204.  2  Ch.  Rep.  138. 


(1)  According  to  the  report  in  Mod.  404.  Gawdy,  J.  doubted. 
Dyer,  143  <r.marg.  pi.  55.  cites  S.  C.  as  adjudged;  and  says,  the  main 
reason  giren  by  Fenner  was,  that  the  annexing  of  the  codicil  amoucted 
to  a  new  publication. 

(2)  Cro  El.  423.  In  Mod.  353.  where  the  same  case  is  reported, 
the  reporter  adds  a  query ;  and  says,  the  reason  giren  for  the  differ- 
ence in  opinion  was,  because  the  last  publication  was  not  in  writing ; 
but  the  others  thought  there  was  enough  before  in  writing  to  pass  the 
land  to  the  issues;  though  there  they  were  to  take  by  descent,  but, 
under  the  republication,  by  purchase.  The  better  opinion  appears 
clearly  to  haTe  been  that  of  Gawdy  and  Clinch,  according  to  the  ana* 
logy  of  all  the  best  cases. 
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desired  him  to  let  him  have  those  newly-purchased  lands 
at  the  rate  at  which  he  bought  them ;  and  the  testator 
answered,  "  No ;"  for  that  he  had  made  his  will  and 
settled  his  estate,  fend  he  intended  that  his  wife  should 
have  his  whole  estate ;  the  Court  inclined  strongly  to 
hold  this  a  new  publication,  and  particularly  with  re- 
spect to  the  lands ;  and  that  it  was  not  material  that  the 
words  should  have  been  expressed  ammo  testandi,  for 
that  must  necessarily  be  intended  when  the  discourse 
had  particular  reference  to  the  wiH.  By  the  report  of 
the  same  case  in  Chancery  Reports,  it  appears  that  the 
point  of  republication  was  referred  by  the  Court  of 
Chancery  to  a  trial  at  law,  at  which  a  special  verdict, 
by  the  direction  of  Lord  Chief  Justice  North,  was 
found ;  and  on  a  solemn  argument  before  all  die  Judges 
of  C.  B.  they  unanimously  gave  judgment  for  the  de- 
visee against  the  heir  at  law. 

About  forty  years  afterwards  it  was  held  by  Lord  w**^  *» 
Macclesfield,  when  he  sat  as  Chief  in  the  King's  Bench,  pfe*  repubu- 

0  cation  of  a  will 

that  since  the  statute  of  Charles,  there  could  not  be  an  since  the  su- 

implied  republication  of  a  will  of  fends,  even  by  thfe  tnte  ol    * 

execution  of  a  codicil  referring  thereto ;  but  that  the 

will  must  be  re-executed  (3).    At  a  trial  at  bar  before 

his  Lordship  and  the  other  Judges  of  the  King's  Bench, 

the  facts  of  the  case  appeared  to  be  these :    The  Earl 

of  Bath,  (c)  by  his  will  dated  October  the  llth,  1684, 

duly  executed,  took  notice  that  his  lands  were  settled 

upon  his  sons  Charles  and  John,  in  tail  male,  and  then 

devised  in  these  words :    In  case  my  sons  shall  have  no 

issue  male,  then,  for  the  preservation  of  my  name  hnd 

family,  1  devise  my  said  lands  unto  my  brother  B.  G. 

and  the  heirs  male  of  his  body  issuing.     B.  G.  died  in 

the  lifetime  of  the  testator,  having  issue  George  then 

Lord  Lansdown,  by  which  the  devise  to  B.  G.  in  tail 

(c)  Paraphrase  v.  Lord  Lansdown,  Vin.  Abr.  tit  De?.  (Z)  23. 


(3)  That  a  will  may  be  republished  by  the  testator's  repeating  upon 
it  (he  ceremonies  required  by  the  statute,  vid.  Herbert  v.  Turbal,  1 
Sid.  163.  1  Kcb.  589. 
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mate  lapsed.  _  On  the  15th  of  August,  1 701, ;4he  testator 
sent  for  seven  persons,  and  said,  "I  sent  for  ypu  to  be 
witnesses  to  my  will/'  sometimes  varying  his  phrase, 
and  saying,  "  to  be  witnesses  to  the  republication  of 
my  will;91  and  then  took  a  codicil,  dated  15th  August, 
1 701,  in.  one  hand  and  the  will  in  the  other,  and  said, 
this  is  my  will  whereby  I  have  settled  my  estate,  and  I 
publish  this  codicil  as  part  thereof;  and  then  signed 
the  codicil  (which  lay  upon  the  table  with  the  will),  in 
the  presence  of  the  witnesses,  who  subscribed  it  in  his 
presence. 

By  the  codicil,  he  .  devised  in  these  words : — 
"  Whereas  I  heretofore  made  my  will,  dated  1 1th  Oc- 
tober, 1684,  which  I  do  not  intend  wholly  to  revoke,  but 
in  regard  to  the  many  accidents  and  alterations  in  my 
family  and  estate,  I,  by  this  codicil,  which  I  appoint  to 
be  taken  as  part  of  my  will,  devise  as  follows ;"  and  then 
devised  divers  manors,  &c.  to  his  son  Charles  and  his 
heirs,  and  1002.  ver  annum  to  his  nephew,  then  Lord 
Lansdown,  for  life.  He  then  put  the  will  and  codicil 
together  in  a  sheet  of  paper,  and  sealed  them  up  in  the 
presence  of  the  same  witneses :  but  the  .will  was  not 
unfolded  in  their  presence ;  nor  did  any  of  them  write 
their  names  as  witnesses  on  or  under  the  will,  or  on 
the  same  paper,  but  to  the  codicil  only.  And  by  Parker, 
Ch.  J.  and  by  the  whole  Court ;  this  was  held  no  repub- 
lication ;  for,  since  the  statute  29  Car.  2.  there  shall  be  no 
republication  by  implication :  but  the  toill  must  be  re-ex- 
edited,  otherwise  a  devise  of  lands  shall  not  be  good.  , 

Sir  William  Lytton,  (d)  by  his  will  23d  March,  1700, 
devised  all  his  lands  to  his  nephew  Lytton  Strode  and 
his  heirs,  and  directed  that  he  should  take  the  surname 
of  Lytton :  and  his  personal  estate  he  devised  to  Dame 
Russell,  his  sister,  and  Lytton  Strode,  and  made  them 
his  executors.  After  his  will  made,  Sir  William  Lytton 
purchased  the  equity  of  redemption  from  the  mortgagors 
jn  fee,  of  premises  which  were  mortgaged  to  him  before 

(<Q  Lytton  *.  Lady  Falkland,  Via.  Abr.  tit.  Dev.  (Z.) 
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he  made  his  will ;  and  on  the  13th  June,  1704,  by  a 
codicil  attested  by  three  witnesses,  he  said,  1  make  this 
codicil  which  I  will  shall  be  added  to  and  be  part  of  my 
last  will  which  I  have  formerly  made ;  and  the  Lord 
Chancellor  Cowper,  assisted  by  Sir  John  Trevor, 
Master  of  the  Rolls,  Lord  Chief  Justice  Trevor,  and 
Mr.  Justice  Tracy,  on  the  16th  June,  1706,  decreed 
that  this  was  not  a  republication ;  for,  that  since  the 
statute  of  Frauds,  there  could  be  no  devise  of  lands  by 
an  implied  republication ;  for  the  paper  in  which  a  de- 
vise of  lands  is  contained  ought  to  be  re-executed  in 
the  presence  of  three  witnesses. 

With  respect  to  the  first  of  these  two  cases,  deter- 
mined by  Lord  Parker  and  the  Judges  of  the  Court  of  ^SSvt^ 
King's  Bench,  though  the  resolution  seems  to   have  •n*J?i]!d?» 
been  grounded  upon  the  rule  then  adopted,  of  holding  the  testator's 
the  statute  of  Frauds  to  be  inconsistent  with  all  implied  devise  upeess 
republications  of  wills ;  and  which  consequently  forbad  Salon  ofPtheU 
such  effect  to  be  given  to  a  codicil  which  declared  no  J^  t^XL 
positive  intention  to  republish  the  will;  yet,  according  £f  B-  ^J^f"* 
to  the  principle  of  the  case  of  Brett  v.  RJgden  (e) 
above-mentioned,  and  the  rule  of  construing  a  repub- 
lication of  a  will  not  to  expand  or  alter  the  sense  of  its 
expressions,  or  the  legal  effect  of  its  limitations,  but  to 
apply  those  expressions  and  limitations  to  the  existing 
state  of  the  subjects  and  objects  of  the  dispositions  at 
the  date  of  the  republication,  it  does  not  seem  that  any 
other  judgment  could  have  been  given,  even  on  the 
supposition  that  the  will  was  republished ;  for  if  a  will 
limits  an  estate  to  go  by  descent,  and  the  person  through 
whom  the  descent  is  to  be  transmitted  dies  before  the 
testator,  the  devise  clearly  lapses ;  and  if  such  will  is 
republished,  no  person  can  take  an  estate  under  it  in 
any  other  way  than  in  that  in  which  the  original  limita- 
tion was  calculated  to  give  it  to  him :  he  cannot  take  as 
a  purchaser  what,  according  to  the  effect  of  the  limita- 
tion, he  was  designed  to  take  by  descent. 

(e)  Plowd.  345.  and  see  Hartop's  case,  Cro.  EL  243. 
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Th«  same  law,  The  principle  of  this  reasoning  was  recognised  in 
rise  b  or  an  Sympson  v.  Homsby,  (/)  the  question  in  which  case 
^dthe°hei^oDf  arose  upon  the  will  of  one  T.  A*  who,  hating  a  wife 
^mIy the"  and  only  two  daughters,  devised  lands  in  several  towns 

format  ofnd  *°  ^i*  w^e*  fof  ^e>  ^or  ^er  joi|lturc  J  and,  after  the 
such  iwne.M     death  of  his  wife,  to  his  daughter  Bridget  and  the  heirs 

male  of  her  body ;  and  for  want  of  such  issue,  to  his 
daughter  Jane  for  her  life,  and  after  her  death  to  her 
first  and  other  sons,  in  tail  male  successively,  with  seve- 
ral remainders  oyer.  Bridget  died  in  her  father's  life- 
time, leaving  issue  a  son,  whom  the  grandfather  took 
into  his  own  house,  and  expressed  much  kindness  for. 
Afterwards  the  grandfather  made  a  codicil,  which  began 
thus :  "  A  codicil  to  be  annexed  to  my  will/'  And 
thereby  he  gave  some  part  of  a  leasehold  estate  (which 
by  his  will. was  given  to  his  daughter  Bridget)  to  her 
son,  added  another  trustee  for  some  charities,  and  duly 
executed  the  same.  And  the  Lord  Chancellor,  after 
looking  into  the  books,  said  he  found  it  already  settled 
that  Bridget  dying  in  the  lifetime  of  the  testator,  the 
heirs  male  of  her  body  could  not  take  by  purchase ;  for 
these  words,  '  heirs  male  of  her  body/  were  inserted  to 
express  the  quantity  of  the  estate ;  though  if  the  thing 
were  res  Integra,  he  thpught  it  plainly  the  intention  of 
the  testator  thiat  Jane  should  not  take  till  there  should 
be  a  failure  of  the  mwe  of  Bridget,  for  this  he  thought 
the  words  for  want  of  such  issue  fully  imported. 
,  These  cases,  therefore,  contained  circumstances 
which  would  hayft  been  an  answer  to  the  claims  set  up 
under  the  will  on  the  ground  of  its  being  republished 
by  the  codicil,  without  opposing  the  doctrine  of  an 
implied  republication ;  for,  upon  the  principle  just  above 
cji^cussed,  the  republication  of  the  will  would  not  have 
extended  the  devise  to  the  parties  pluming  by  reason 
of  it  in  those  cases.  However,  in  Lord  Lansdown's 
case,  we  have  observed,  that  Lord. Parker  in  tern* 
denied  the  possibility  of  any  itfiplied  republication  of  * 

(/)  Prcc.  Ch.  439. 
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^vritt  of  lands  since  the  statute  of  Fraiids ;  and  in  .the 
case  above  mentioned  of  Lytton  v.  Falkland,  the  reso- 
lution could  only  be  foiinded  upon  the  supposed  effect 
of  the  statute,  to  exclude  all  implied  republications, 
inhere  real. property  was  in  question. 

With  respect  to  personalty,  the  Question  of  republi- 
cation implied  is  much  assisted  by  the  observations  of 
the  Judge,  in  the  case  of  Stride  0.  Cooper,  in  Preroga- 
tive Court,  (g)  who  observed  that  he  would  not  venture 
to  lay  down  decidedly,  that  no  act  short  of  a  direct  and 
formal  republication  would  be  sufficient  to  revive  a 
former,  and  revoke  a  latter  will,  both  instruments  re- 
maining perfect ;  but  it  certainly  would  require  either 
a  second  publication,  or  very  unequivocal  circumstances. 


SECT.  II. 
Of  the  Republication  by  Codicil. 

» 

ABOUT  ten  years  after  Lord  Macclesfield,  then  Lord 
Chief  Justice  Parker,  had  decided  the  case  of  Pan- 
phrase  v.  Lord  Lansdown;  in  the  Court  of  King's 
Bench,  Acherly  v.  Vernon  (a)  came  before  him  in  the 
Court  of  Chancery,  when  his  Lordship  held  an  opinion 
on  this  subject,  not  conformable  to  that  which  he  is  re- 
presented to  have  pronounced  on  the  former  occasion. 
The  case  was  as  follows  t 

J.  S.  by  a  will,  properly  executed,  dated  the  17th 
January,  171 1,  devised  to  M.  his  wife  10002.  per  annum, 
for  her  life,  to  issue  out  of  his  real  estate  at  H.,  &c. ; 
to  his  sifter  E.  200/.  per  annum,  for  her  life;  and  10002. 
tola.  h$r daughter  for  her  portion  r  and  after  other  le- 
gacies, he  devised  the  residue  of  his  Teal  and  personal 
estate  to  A.,  B-,  Q.,  D.  and  E.  and  their  heirs,  executors, 

(;)  1  FhilMSff.  (a)  Com.  Ml. 
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and  administrators,  on  trust  to  vest  the  residue  of  his 
personal  estate  in  lands  of  inheritance,  and  directed 
that  his  trustees  should  stand  seised  and  possessed  of 
his  real  and  personal  estate  to  the  uses  of  his  will, 
during  his  wife's. life;  and  after  her  decease,  if  he 
should  die  without  issue,  to  the  intent  that  his  freehold 
and  leasehold  estates,  and  the  lands  to  be  purchased, 
should  be  settled  to  the  use  of  the  defendant  G.  for 
99  years ;  then  to  his  first  and  other  sons  in  tail  male, 
&c.  J.  S.  purchased  several  fee-farm  rents,  assart 
rents,  find  other  lands  and  tenements,  and  then  by  a 
codicil,  dated  2d  February,  1720,  being  two  days  before 
his  death,  he  recites,  that  he  made  a  will,  dated  1st 
January,  1711 ;  and  then  says,  "  I  hereby  ratify  and 
confirm  the  said  will,  except  in  the  alterations  hereafter 
mentioned.  The  portion  to  my  niece  L.,  shall  be  made 
up  60002.  and  what  I  have  given  to  my  sister  and  niece 
shall  be  accepted  by  them  in  satisfaction  of  all  they  may 
claim  out  of  my  real  and  personal  estate,  and  on  con- 
dition they  release  all  right,  &c.  to  my  executors  and 
trustees  in  my  will  named ;  and  thus  having  provided 
for  my  sister  and  niece,  I  devise  all  the  lands  by  me 
purchased  since  my  will,  to  my  trustees  and  executors 
in  my  will  named,  to  the  same  uses,  and  subject  to  the 
same  trusts  to  which  I  have  mentioned  to  devise  the 
manor  of  H.,  and  the  bulk  of  my  estate ;  and  I  revoke 
that  part  of  my  will,  whereby  I  appoint  A.,  B.,  and  O., 
three  of  my  trustees  in  my  will,  and  I  desire  K.  and  N. 
to  be  two  of  my  trustees,  and  devise  my  said  real  estate 
to  them  accordingly."  Lord  Chancellor  Macclesfield 
decreed,  that  the  will  was  confirmed  by  the  codicil ; 
that  J.  S.'s  signing  and  publishing  his  codicil,  in  the 
presence  of  three  witnesses,  was  a  republication  of  his 
will,  and  both  together  made  but  one  will ;  and  that  by 
the  said  will  and  codicil,  his  fee-farm  rents,  assart  rente, 
and  lands,  contracted  to  be  purchased,  and  all  his  real 
and  personal-  estate,  (except  the  copyhold  purchased 
before  his  will)  did  well  pass.  On  appeal  to  the  Lords, 
the  decree  was  affirmed. 
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Notwithstanding  the  codicil  in  the  case  last  produced 
expressly  confirmed  the  will,  yet  the  decree  of  the 
court,  and  judgment  of  the  Lords,  have  been  considered 
as  standing  on  the  general  ground,  that  every  executed 
codicil  refers  to  and  acts  upon  the  will,  and  must  in  its 
nature  not  only  suppose  the  existence  thereof,  but  must 
attract  it  into  an  union  with  itself,  bringing  it  down  to 
its  own  date.  And  upon  the  authority  of  this  case  it 
stands,  that  whatever  be  the  apparent  purpose  of  mak- 
ing the  subsequent  instrument,  and  whether  the  subject 
of  its  express  disposition  be  real  or  personal  estate,  if 
k  import  to  be  a  codicil,  and  have  the  signature  of  the 
testator,  and  the  attestation  of  three  witnesses,  agree- 
ably to  the  directions  of  the  statute  in  respect  to  wills 
of  real  property,  it  will  have  the  effect  of  republishing 
the  will. 

This  interpretation  of  the  ground  of  the  decree  in 
Acherley  v.  Yelrnon  seems  to  be  built  upon  the  general 
expressions  of  Lord  Macclesfield,  in  that  case,  "  that 
the  codicil  being  executed  and  attested  by  three  wit- 
nesses, was  a  republication  of  the  will ;  and  that  they 
became  one  will ;"  and  this  seems  the  safest  ground 
for  the  doctrine  to  rest  upon ;  for  the  words  of  con- 
firmation in  the  codicil,  in  Acherley  v.  Vernon,  and  those 
declaring  the  codicil  to  be  part  of  the  will,  were  only 
the  expression  of  the  tacit  meaning  of  every  codicil, 
which  in  ite  very  iiature  supposes  and  recognises  the 
Existence  and  operation  of  the  antecedent  will. 

That  this  was  Lord  Hardwicke's  understanding  of 
the  case  of  Acherley  v.  Vernon  clearly  appears  from 
the  expressions  used  by  him  in  Gibson  v.  Lord  Mount- 
fort,  (b)  where  his  lordship  says,  that  in  Acherley  v. 
Vernon,  it  was  the  opiriion  of  the  judges/that  the  codi- 
cil was  incorporated  with  the  will,  which  made  it  a  re- 
publication  .'  thence  deducing  this  general  proposition,  ' 
that  every  codicil  executed  according  to  the  statute  of 

« 

'  (b)  tf  Ves.  492,'  «.'       "       ' 
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Frauds,  to  whatsoever  part  of  the  property  it  may  re- 
late, operates  as  a  republication  of  the  will  It  was 
admitted  for  the  heir,  said  his  Lordship,  that  though 
it  is  a  codicil  only  to  a  personal  estate,  yet  if  there 
is  a  general  clause  of  confirmation  of  the  will,  that 
that  will  make  the  codicil,  duly  executed,  a  republication 
of  the  will.  But,  said  the  same  Chancellor,  (his  being 
admitted,  every  codicil  becomes  a  republication,  if  it 
is  executed  by  three  witnesses,  though  it  relates  only  to 
personal  estate ;  for  a  codicil  is,  undoubtedly,  a  farther 
part  of  the  last  will,  whether  it  be  said  so  or  not. 

In  the  Attorney-General  v.  Downing  (c)  the  Court 
seemed  to  be  inclined  to  a  ntiddle  course  between  the 
case  of  Acherley  v.  Vernon,  wherein  the  mere  act  of 
making  a  codicil,  executed  according  to  the  statute, 
was  a  republication ;  and  those  of  Panphrase  v.  Lord 
Landsdown,  and  Lytton  v.  Lady  Falkland,  in  which 
all  implied  republication  was  excluded;  by  requiring 
an  intention  to  republish  to  be  declared  or  expressed, 
or  otherwise  distinctly  manifested,  by  the  testator,  in 
order  to  give  to  his  codicil  that  effect.    And   Lord 
Chancellor  Camden  held,  that  the  annexation  of  the 
codicil  to  the  will  was  one  of  the  modes  by  which  such 
intention  might  be  declared,  and  was  therefore  a  repub- 
lication.   His  Lordship  seemed  to  think,  that  the  ex- 
pressions used  in  the  codicil,  in  Acherley  v.  Vernon, 
were  the  foundation  of  the  decree ;  for  the  words,  he 
said,  were  so  blended  with,   and  incorporated  into 
the  will,  that  the  one  could  not  stand  without  the 
other. 
JSSSm,       But  by  the  settling  case  of  Barnes  v.  Crowe,  (d)  the 
•my  codicil,    case  of  Acherley  t>.  Vernon  has  been  set  tip  as  the 
confined  in  «.  great  authority  on  this  subject,  to  the  full  extent  of  the 
P^tkmtf  doctrine  ascribed  to  it  by  Lord  Hardwicke,  in  Gibson 
Vta^S  P-  Mountfiprt,  as  above  laid  before  the  reader;  and 
nidSSSSd^  *e  effiect  of  annexation  ***  there  denied,  as  being 

cording  to  th« 

******  (c)  -Ambler,  671 .  (4*)  7  V*.  Jon,  480. 
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only  parol  evidence  of  a  republication,  which  Lord 
Commissioner  Eyre  said  could  not  be  received  since 
the  statute  of  Frauds.     "  If  we  disentangle  ourselves 
from  the  rule/'  said  the  Lord  Commissioner,  "that  there 
shall   be    no   republication  without  rc-execution,   the 
principle  that  a  codicil,  attested  by  three  witnesses, 
shall  be  a  republication,  seems  intelligible  and  clear. 
The  testator's  acknowledgment  of  his  former  will,  con- 
sidered as  his  will,  at  the  execution  of  the  codicil,  if 
not  directly  expressed  in  that  instrument,  must  be  im- 
plied from  the  nature  of  the  instrument  itself;  because, 
by  the  nature  of  it,  it  supposes  a  former  will,  refers  to  it, 
and  becomes  part  of  it ;  (1)  and  being  attested  by  three 
witnesses,  his  implied  declaration  and  acknowledgment 
seem  also  to  be  attested  by  three  witnesses.    Before  the 
statute  of  Charles  II.  it  was  no  part  of  the  essence  of 
the  republication  that  the  will  should  be  re-executed  ; 
any  thing  that  expressed  the  testator's  intention,  that  the 
will  should  be  considered  as  of  a  subsequent  date,  was 
sufficient.     Since  the  statute,  continued  the  Lord  Com- 
missioner,  re-execution  of  the  will  is  not  necessary ; 
nothing  more  is  required  than  a  writing  according  to 
the  provisions  of  the  statute,  expressing  that  intent." 

In  the  late  case  of  Pigott  v.  Waller,  (e)  Sir  William 
Grant  submitted  to  the  authority  of  Acherly  v.  Vernon, 
as  that  case  was  understood  by  Lord  Hardwicke,  in 
Gibson  v.  Mountfort,  and  by  Lord  Commissioner  Eyre, 
in  Barnes  9.  Crowe ;  but  not  without  expressing  some 

(e)  7  Ves.  Jun.  98. 

**       "  I  I  .  1,  1       I         1      I  !■    I    1  P    ■     1  ■■         I——  1— —  III!  I  ■  1      I      I  ■     «— — . —      1  1 

(1)  Whatever  number  of  codicils  a  man  makes,  they  are  all  parts 
of  his  previous  will ;  in  so  much  that,  if  a  testator,  after  making  his 
will,  makes  a  codicil  or  codicils  in  any  way  modifying  its  disposi- 
tions, and  afterwards  <by  any  other  testamentary  instrument  ratifies 
ad  confirms  .his  will,  he  ratifies  and  confirms  it  together  with  the 
codicils  which  have  been  made  to  it,  and  subject  to  whatever  changes 
they  have  made  in  it.  But  if  a  testator,  after  making  his  will,  makes 
Mother  will  inconsistent  with  the  first  will,  and  afterwards  by  a  will 
or  codicil,  effectual  as  such,  confirms  the  prior  will,  the  effect  of  the 
intermediate  will  is,  as  it  seems,  destroyed.  See  Crosbie  v.  Mac 
Dowal,  4  Ves.  Jan.  610. 

VOL.  II.  M 
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disapprobation  of  the  reasonings  on  which  that  autho- 
rity  was  supported,   and  a  predilection  for   the   old 
rule,  as  it  stood  upon   the  cases  of  Lytton  v.   Lady 
Falkland,  and  Panphrase  v.  Lord   Lansdown;     for, 
said   his  Honour,  a  direct  republication  or  re-execu- 
tion (2)  is  an  unequivocal  act,  making  the  will  operate 
precisely  as  if  it  were  executed  upon  the  day  of  the 
republication  ;  but  a  reference  to  the  will  proves  only, 
that  the  devisor  recognises  the  existence  of  the  will,  which 
the  act  of  making  a  codicil  necessarily  implies  ;  not  that 
he  means  to  give  it  any  new  operation,  or  to  do  more  by 
speaking  of  it,  than  he  had  already  done  by  executing 
it.     Why  his  speaking  of  it  should  make  the  will  speak, 
as  it  is  said,  is  not  very  easily  discernible,  as  a  question 
of  intention.     If  he  speak  of  it  at  all,  he  must  speak  of 
it  as  existing  upon  the  last  day  as  well  as  the  first : — but 
can  that  shew  that  he  means  it  to  exist  in  any  other  form, 
or  with  any  other  effect,  than  he  originally  gave  it  ? 

But  his  Honour  concluded  by  saying,  that  Barnes  v. 
Crowe  afforded  a  certain  rule ;  and  if  he  departed 
from  that,  it  would  only  be  to  set  every  thing  loose 
again  ;  not  to  get  back  to,  what  he  thought  better, 
the  old  rule  ;  for  then  Acherley  v.  Vernon  would  be  in 
the  way.  He  was  therefore  disposed,  for  the  conve- 
nience of  adhering  to  settled  rules  and  former  deci- 
sions, to  hold  the  codicil  a  republication. 

From  what  has  been  said  it  may  be  collected,  that 
though    a   codicil  properly  executed    makes  the  will 
speak,  (as  it  is  expressed)  at  the  date  of  the  codicil, 
yet  the  will  must  have  words  clearly  applicable  to  the  in- 
termediate acquisitions,  or  it  cannot  have  the  effect  of 
if  a  win  has  a  passing  them.     And  if  it  had  a  specific  reference  to 
clTce1  to  alhins  a  thing  existing  when  it  was  first  published,  but  sub- 
when^was     sequently  withdrawn,  the  republication  of  it  by  a  co- 
firet  published,  dieil  will  not  make  it  operate  upon  another  subject 

butsubsc-  .  !_!••• 

qucntiy  with,    which  has  come  by  substitution  into  the  place  of  the 


(2)  A  re-execution,  with  a  repetition  of  the  ceremonies  required 
by  the  statute,  is  clearly  a  republication. 
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thine:  so   withdrawn,   though    precisely  similar  in  its  drawn,  the  re- 

o  9  0        r  j  publication  of 

amount  and   quality.      Thus,   where  a   man,   by   his  it  by  a  codicil 

^  J  .  •  J  will  not  make 

marriage  settlement,  having  a  power  to  charge  a  sum  it  operate  upon 

t*  r%rkrk*\*  A    •  •  1     1  •  mi  1      another  thing, 

of  2000/.  upon  certain  premises,  made  his  will  accord-  which  has  come 
ingly,  disposing  of  this  sum,  and  afterwards  by  a  sub-  j^o "hfpiace11 
sequent  settlement  extinguished  his  former  power,  and  ^^d^wn 
created  to  himself  a  new  power  of  charging  the  same  though  similar 

*  00  ^         in  amount  and 

sum  on  other  property,  and  afterwards  made  a  codicil  quantity. 
with  three  witnesses,  making  no  mention  of  the  power  ; 
the  Master  of  the  Rolls,  Sir  William  Grant,  held 
clearly  that  the  power  itself  being  gone  before  the  death 
of  the  testator,  the  will  had  nothing  to  operate  upon, 
and  could  not  be  applied  to  the  new^  power.  It  is  true, 
he  observed,  a  codicil  has  the  effect  of  republishing 
a  will,  and  makes  it  speak  at  the  time  of  the  re- 
publication. But  here  the  will  speaks  only  of  the 
power  given  by  the  marriage  settlement,  which  was 
as  much  gone  as  if  it  had  never  existed.  It  was  a 
new  power,  for  a  new  consideration,  affecting  different 
estates.  (/) 

This  then  appears  to  be  the  proper  understanding 
of  the  doctrine,  viz.  that  the  codicil,  if  executed  so 
as  to  act  upon  the  subject,  brings  down  the  will  to 
its  own  date,  and  makes  it  speak  as  if  it  were  made 
at  that   time  (3) ;  but  that  still  it  is*  made   to  speak 

(/)  7  Ves.  Jun.  499.     Holmes  v.  Coghill. 

(3)  There  is  a  difference  between  the  relation  which  a  codicil  Difference  be- 
bears  to  a  will,  once  completed  according  to  the  then  existing  in-  tween  a  codicil 
tendon,  and  that  which  subsists  between  the  interrupted  stages  of  0f  nn  incipient 
one  entire  testamentary  act ;  and  upon  this  distinction  will,  it  seems,  w*u* 
depend  the  question,  whether  or  not  the  first  act  of  the  testamentary 
disposition  will    require  to  be  executed  and  attested  according  to 
the  statute.     But  whether  the  subsequent  writing,  be  considered 
as  a  republication  by  way  of  codicil,  or  as  the  conclusion  of  some- 
thing already  begun,  such  subsequent  writing  to  be  effectual  to  pass 
land,  ought  to  be  executed  as  the  statute  directs  in  the  case  of  a  devise 
of  lands. 

When  a  will  properly  executed  to  pass  freehold  estates  refers  to  Difference  be- 

tween  a  codicil 

an-  unexecuted  paper  already  in  existence,  by  an  unambiguous  de-  and  a  paper 
scription,  and  expressly  adopts  its  contents  among  its  own  disposi-  incorporated 

M  2 
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only  its  own  sense;  and  if  it  had  any  particular 
view  to  any  particular  object  or  purpose,  which 
ceased  to  exist  during  the  interval  between  the  will 
and  codicil,  the  codicil  will  not,  from  the  accidental 
aptitude  of  the  words  to  another  subject  created  or 
acquired  since  the  will,  have  any  operation  upon  that 
which  was  entirely  out  of  the  original  view  of  the 
testator. 


tions,  such  paper  is,  with  exact  propriety,  said  to  be  incorporated 
into,  and  to  be  executed  by  the  execution  of,  the  will ;  for  its  rela- 
tion to  it  is  that  of  the  part  to  the  whole :  but  where  a  codicil  is  said  to 
be  part  of,  or  incorporated  into  a  will,  this  anion  must  be  understood 
to  be  the  effect  of  its  first  acting  upon  the  will  by  its  own  force, 
and  attracting  it  to  itself.  The  will  must  be  completed  by  a  previous 
execution  to  be  so  republished ;  and,  when  so  republished,  must  be 
regarded  as  a  new  will.  And  it  was  upon  this  principle  that  in  the 
Attorney-General  v.  Heartwell,  Ambl.  451.,  where  a  wiU  was  made 
before  the  statute  of  Mortmain,  bequeathing  personalty  to  be  laid  out 
in  lands  for  a  charity,  and  after  the  statute  the  will  was  confirmed  by 
a  codicil;  the  codicil,  by  making  the  will  a  new  will,  brought  the  de- 
vise within  the  statute;  and  the  same,  accordingly,  was  declared  void 
by  Lord  North ington. 

Hence  we  see  the  necessity  for  both  will  and  codicil  to  be  executed 
according  to  the  statute.  In  the  case  put  of  the  reference  by  the  will 
to  an  existing  paper,  such  paper  is  mute  till  it  is  acted  upon  by  the 
instrument  that  incorporates  it,  and  has  no  testamentary  operation 
before  the  execution  of  such  instrument;  whereas,  in  the  instance  of 
the  codicil,  the  will  is  first  acted  upon  thereby;  and,  being  brought 
down  to  the  date  thereof,  speaks  again  with  reference  to  the  state  of 
the  property,  by  virtue  of  the  execution  of  the  codicil,  with  which  *t 
becomes  incorporated ;  and  thus,  by  a  consequence  of  reasoning,  be- 
comes re-executed  and  re-published  with  the  solemnities  prescribed 
by  the  statute.  And  this  is  properly  the  republication  by  codicil,  the 
effect  and  meaning  of  which  is,  that  the  terms  and  words  of  the  will 
shall  be  construed  to  speak  with  regard  to  the  property  of  the  testator, 
and  the  objects  of  his  dispositions,  just  as  they  stand  circumstanced  at 
the  date  of  the  codicil.  In  construing  such  will  so  republished,  it 
must  be  considered  what  the  words  of  the  will  at  the  time  of 
the  republication  imported.  Their  sense  cannot  be  enlarged :  but  their 
operation  may,  if  time  or  accident  have  increased  the  amount  or 
number  of  the  particulars  comprised  within  the  compass  of  its  ex- 
pressions. 
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In  a  late  case,  (4)  circumstanced  in  some  respects  like 
the  one  last  above  cited,  where  a  will  had  been  made, 
and  a  recovery  subsequently  suffered,  upon  which  was 
reserved  a  power  to  the  testator  to  declare  the  uses  of 
the  land  by  his  will  or  codicil,  and  then  the  testator 
made  a  codicil  confirming  his  will,  except  where  altered 
by  that  codicil,  but  taking  no  notice  of  his  power,  the 
Court  of  King's  Bench,  upon  a  case  for  their  opinion 
out  of  Chancery,  held  that  the  power  was  not  executed 
by  the  codicil :  one  of  their  reasons  for  which  opinion 
seemed  to  be,  that  they  could  not  infer  an  intention  to 
execute  the  power  from  the  mere  general  confirmation 
of  the  will  by  the  codicil ;  though  they  readily  admitted 
that  it  was  not  necessary  that  any  express  reference 
should  be  contained  in  a  will,  to  make  it  a  valid  execu- 
tion of  a  power. 

It  has  also  been  solemnly  decided,  that  this  effect  of  Th<;  ?ffcct  of » 
a  codicil  upon  a  will,  of  making  it  speak  as  to  the  ex-  publication 
isting  property  of  the  testator,  may  be  restrained  by  the  drained  by  its 
manner  in  which  the  codicil  is  expressed.    Thus,  where  8pecial  tcrm8' 
the  codicil,  reciting  the  devise  by  the  will,  revoked  the 
same  as  to  two  of  the  trustees,  and  then  devised  the 
said  lands,  &c,  lands  purchased  between  the  will  and 
codicil  have  been  adjudged  not  to  pass,  (g) 

We  shall  conclude  this  Section  with  observing,  what 
indeed  is  obvious  enough  upon  equitable  principles,  that 

(g)  Bowes  v.  Bowes,  Bos.  et  Pull.  500.  (House  of  Lords.) 


(4)  10  East,  242.  Lane  v.  Wilkins.  It  must  be  admitted,  how- 
ever, that  the  more  prevailing  and  ostensible  reason  seemed  to  be, 
that,  as  the  will  declared  only  the  testator's  intention  not  to  disturb 
the  existing  limitation  in  tail  by  suffering  a  recovery,  but  te  leave  the 
estate  to  go  as  it  stood  limited,  this  declaration  amounted  to  no  devise 
at  all ;  and  when,  after  having  altered  his  intention,  and  taken  a  new 
estate  in  the  premises  by  suffering  a  recovery,  reserving  to  himself  a 
power  of  appointment  by  deed,  will,  or  codicil,  he  executed  a  codicil 
expressly  confirming  his  will,  such  could  not  be  considered  as  carry- 
ing the  will  farther  than  its  natural  and  proper  effect,  which  was  not 
a  positive  devise  or  disposition,  but  the  declaration  of  a  purposed 
omission. 
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where  a  will  containing  a  general  devise  of  the  testator's 
estate  is  republished,  an  estate  contracted  for  after  such 
devise  will  in  equity  pass  in  virtue  of  such  republi- 
cation, (h) 

A  testator  by  his  will  devised  all  his  freehold  and 
copyhold  manors,  &c.  and  real  estate  whatsoever,  upon 
certain  trusts,  and  gave  to  the  same  trustees  a  sum  of 
35,000/.  to  lay  out  in  the  purchase  of  lands,  to  be 
settled  upon  the  same  trusts.  He  afterwards  contracted 
for  the  purchase  of  several  estates ;  and,  by  a  codicil 
specifying  some  of  the  estates  which  he  had  so  con- 
tracted to  purchase,  devised  them  to  the  same  trustees, 
upon  the  trusts  of  his  will,  and  directed  that  the  pur- 
chase money  should  be  taken  as  part  of  the  35,000/. 
confirming  his  will  in  all  other  respects:  and  it  was 
held,  that  the  codicil  amounted  to  a  republication  of  his 
will,  so  as  to  pass  not  only  the  estates  therein  specified, 
but  all  the  estates  contracted  to  be  purchased  between 
the  dates  of  the  will  and  codicil,  (i) 


SECT.  III. 
Of  the  Republication  of  Wills  of  personal  Estate. 

IP  by  this  view  of  the  cases  the  doctrine  of  republi- 
cation, as  to  real  estate,  is  made  clear  to  the  reader,  a 
few  words  will  be  sufficient  upon  the  question  of  the 
republication  of  will?  of  personal  estate. 

In  respect  to  this  description  of  property,  the  doctrine 
is  said  not  to  have  been  changed  by  the  statute  of 
Frauds ;  and  this  appears  to  have  been  the  opinion  of 
Lord  Hardwicke,  from  the  words  used  by  his  Lprdship 
in  the  case  of  Abney  v.  Miller,  (a)  wherein  the  act  of 

(h)  Broome  r.  Monck,  10  Ves.  J.  605. 
(i)  Hulme  v.  Hey  gate,  1  Men  v.  285.  ^ 
(<i)  2  Atk.  599. 
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republication  insisted  upon  was,  that  the  testator,  after 
renewing  his  leases,  being  in  search  for  another  paper, 
and  the  person  who  was  assisting  him  having  taken  up 
the  will  by  mistake,  he  said,  "  This  is  my  will/'  not 
meaning  thereby  to  republish  but  to  shew  that  it  was  not 
the  paper  he  wanted.  His  Lordship  observed,  that  to 
make  it  a  republication,  there  must  be  the  animus  re- 
publicandi  in  the  testator;  which  observation  warrants 
the  inference,  that  he  was  then  of  opinion  that  if  the 
words  used  had  been  declarative  of  an  intention  to  re- 
publish, they  would  have  been  effectual  to  produce  such 
a  consequence.  What  will  be  the  weight  of  this  in- 
direct authority  on  the  point,  when  the  question  comes  . 
directly  under  adjudication,  remains  to  be  seen  :  but,  in 
the  mean  time,  one  may  be  permitted  to  suggest  that 
there  is  a  difficulty  in  conceiving  why  the  clauses  of  the 
statute,  which  affect  the  publishing  of  wills,  should  not 
aiso  reach  to  the  republication  of  them. 

A  republication  is  a  new  publication ;  and  if  a  will 
can  be  republished  by  parol  so  arto  make  it  pass  pro- 
perty not  affected  by  its  original  disposition  (1), — what 
is  this  but  making,  partially  at  least,  a  nuncupative  testa- 
ment, unaccompanied  by  the  forms  prescribed  by  the 
statute?  We  have  seen  that  many  of  the  Judges 
struggled  hard  against  admitting  a  parol  republication 
of  wills  of  lands,  even  before  the  statute  of  Frauds,  as 
being  in  contravention  of  the  statute  of  Wills ;  and 
where  the  requisites  are  not  observed  so  as  to  make 
good  a  nuncupative  testament,  the  statute  of  Frauds 
has  imposed  the  same  necessity  for  a  written  declaration 
of  the  will  in  respect  to  personalty.  No  subsequent 
writing  can  republish  a  will  of  land,  since  the  statute 
of  Frauds,  unless  it  be  executed  so  as  to  be  itself  ca- 
pable of  passing  land  according  to  that  statute ; — why 
then  should  a  will  of  personal  estate  be  capable  of  being 

(1)  This  supposes  the  case  of  a  specific  bequest ;  for  a  general  dis- 
position of  personal  estate  would  be  prospective,  and  therefore  would 
Bot  raise  the  question. 
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republished  without  the  observance  of  the  mode  whereby 
alone  a  personal  will  can  be  rendered  effectual  ?  (2) 
The  destruc-  This  branch  of  the  subject  may  be  concluded  by  ob- 
voking  instaT  serving,  that  although  words  are  never  allowed  to  have 
wteasTnka'"  the  effect  of  republishing  a  will  of  lands  (whatever  may 
KnT^iet-  **e  ^e  doctrine  in  respect  to  personal  testaments) ;  yet, 
ting  up  the      where  an  express  or  implied  revocation  has  taken  place. 

original  will*  * 

it  has  been  held  that  the  will  may  be  set  up  again  by  a 
species  of  implied  republication,  founded  upon  the  de- 
struction of  the  revoking  instrument.  As  where  a  tes- 
tator makes  two  wills,  the  latter  of  which  is  inconsistent 
with  the  former,  if  he  afterwards  destroy  the  second 
will,  leaving  the  first  in  a  perfect  state,  the  original  will 
has  been  held  to  be  set  up  again :  (6)  which  doctrine 
seems  to  stand  upon  this  principle,  that  the  first  will 
being  ambulatory  during  the  testator's  life,  is  in  exist- 
ence without  any  alteration  at  the  time  when  its  opera- 
tion is  to  begin,  and  that  which  was  to  be  destructive 
of  its  operation  is  out  of  the  way  at  the  moment  when 
it  was  to  have  its  destructive  effect. 

But  if  a  legacy  given  by  a  will  be  adeemed,  a  codicil 
ratifying  and  confirming  the  will  has  not  the  effect  of 
setting  up  the  adeemed  legacy,  (c) 

(b)  Glazier  v.  Glazier,  4  Burr.  2512. 

(c)  Monck  v.  Lord  Monck,  1  Ball,  and  Beatty,  298.  And  see  Izod 
v.  Hurst,  2  Freem.  234.    Drinkwater  v.  Falconer,  3  Vez.  J.  623. 


(2)  Words  written  in  a  void  space  left  in  a  will  was  held  by  Lord 
Hardwicke  to  be  a  republication.  Carte  v.  Carte,  Ambl.  30.  But  it  is 
clear  that  this  can  only  be  so  in  respect  to  personal  estate. 
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PART  VI, 

OF    THE    LAW    RELATING    TO    THE    OFFICE    OF    EXECUTOR 

AND    ADMINISTRATOR. 


CHAP.  I. 


APPOINTMENT,    POWERS,   RIGHTS,    AND    REMEDIES. 


SECT,  I. 

The  capacity  for  the  office.*— The  manner  of  appoint- 
ment thereto. — The  refusal  and  acceptance  thereof. 
— What  may  be  done  before  probate. 

A  PERSON  excommunicated,  until  absolution, (a) —  wbomay,  and 
an  alien  belonging  to  a  country  at  war  with  us  and  re-  ^e^tor*' 
siding  abroad,  or  here  without  the  king's  licence, (6)— 
persons  who  from  any  cause  are  without  common  un- 
derstanding, or  who  want  the  common  inlets  of  know- 
ledge, (c)  are  incapable  of  the  office  of  executor  or  ad- 
ministrator. 

But  an  infant  may  be  appointed,  (though  by  38  Geo. 
3.  c.  87.  §  6.  he  cannot  act  until  he  is  twenty-one,  and  an 
administrator  must  be  substituted  in  the  mean  time,)  (d) 

(a)  2  Bum's  Eccl.  L.  222. 

(ft)  3  Dae.  Ab.  6.  Wells  v.  Williams,  Ld.  Raym.  282.  Open- 
heimer  v.  Levy,  Stra.  1082.  Brandon  v.  Nesbett,  6  T.  R.  23.  Bristow 
©.  Towers,  lb.  35. 

(c)  3  Bac.  Ab.  7.  (tf)  2  A  Com.  503. 
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ciation. 
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and  so  may  a  married  woman  with  the  consent  of  her 
husband :  (e)  but  if  she  is  under  twenty-one,  he  shall 
exercise  the  office.  (/) 

A  foreigner  belonging  to  a  country  at  peace  with 
U8j  (?)  an  tdien  enemy  resident  here  with  the  king's 
licence,  (A)  a  Roman  Catholic  conforming  to  the  requi- 
sites of  the  31  Geo.  3.  c.  32.,  and  a  person  outlawed 
or  attainted,  (t)  are  capable  of  being  executors. 

The  appointment  of  an  executor  is  grounded  on  the 
will,  and  he  may  be  constructively  appointed  by  any 
words  denoting  the  testator's  intention  to  invest  him 
with  the  character: 

The  office  may  be  qualified  either  as  to  the  time  of 
its  taking  place,  its  duration,  or  the  subjects  to  which 
it  is  to  extend  ;  and  may  be  committed  to  several  per- 
sons, as  co-executors,  who  are  then  considered  in  law 
as  an  individual ;  of  which  several  appointments  notice 
will  be  taken  under  their  proper  heads. 

An  executor  must,  on  being  cited,  appear  before  the 
ordinary,  or  he  becomes  liable  to  excommunication  for 
a  contempt.  He  may  then  renounce  the  office  in  ex- 
press terms,  or  virtually  by  refusing  to  take  the  custo- 
mary oath ;  or,  if  he  be  a  Quaker,  the  affirmation :  (k) 
but  neither  an  act  in  pais,  nor  a  mere  verbal  declara- 
tion, will  suffice  without  further  ^solemnity.  His  re- 
nunciation, whether  express  or  virtual,  must  be  entered 
and  recorded  in  the  spiritual  court  before  the  ordi- 
nary ;  (Z)  nor  can  it  be  done  after  taking  the  usual  oath 
before  the  surrogate,  for  thereby  he  will  have  made  his 
election  to  act ;  (m)  nor  after  he  has  once  adminis- 
tered, (n)  He  cannot  renounce  in  part ;  (o)  neither  can 


(e)  3  Bac.  Abr.  9.  But  see  1  Fonbl.  86. 
(/)  Off.  Ex.  215.  (g)  3  Bac.  Abr.  6. 

(h)  1  Bac.  Abr.  5,  137.    Co.  Litt.  129  b.    Wells  v.  Williams,  1 
Ld.  Raym.  282.   Salk.  46. 
(0*3  Bac.  Abr.  5.    Co.  Litt.  128.  (*)  Ld.  Raym.  363. 

(0  Rolls  Abr.  907.  (m)  11  Vie.  Abr.  207. 

(n)  4  Burn.  Eccl.  L.  198. 
(o)  11  Vin.  Abr.*139.  1  Salk.  297. 
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he  assign  the  office  to  another :  hut,  in  case  of  his  re- 
nunciation, administration  with  the  will  annexed  will  be 
granted  to  another. 

If  he  renounce  in  person,  he  must  take  an  oath  that 
he  has  not  intermeddled  with  the  effects  of  the  de- 
ceased, and  will  not  intermeddle  therewith  with  a  view 
of  defrauding  the  creditors.  But  he  may  renounce  by 
proxy. 

After  administration  granted  he  cannot  assume  the 
execution  during  the  life  of  the  administrator:  (p)  but 
after  his  death  he  may  retract  his  renunciation,  how- 
ever formally  made.  And  if  administration  be  granted 
merely  in  consequence  of  his  non-appearance,  he  has  a 
right  at  any  future  time  to  come  in  and  prove  the 
will,  (q) 

The  acts  which  amount  to  an  administration  are  all  what  acts 


amount  to  an 


such  as  in  law  belong  to  the  office  of  an  executor,  and  administration. 
which  are  done  in  that  character ;  so  that  if  there  be 
two  executors,  and  one  of  them  has  a  specific  legacy 
bequeathed  to  him,  and  he  takes  possession  of  it  with- 
out the  consent  of  his  co-executor,  such  an  act  amounts 
to  an  administration,  (r) 

If  there  be  several  executors,  they  must  all  duly  re- 
nounce before  administration  with  the  will  annexed  can 
be  granted :  (s)  but  if  some  only  renounce,  and  the  rest 
prove  the  will,  those  who  renounced  may  come  in  at 
any  future  time  and  administer ;  and  if  they  never 
acted  during  the  lives,  they  may  assume  the  execution 
of  the  will  after  the  deaths  of  their  co-executors,  and 
shall  be  preferred  to  any  of  their  executors,  (t) 

The  executor  of  an  executor  is  to  all  intents  and  Derivative  ex- 
purposes  the  executor  of  the  first  testator,  (t*)  and  may  ecutor' 
be  so  named  in  legal  proceedings,  and  so  on  through 
any  number  of  successive  executorships :  but  if  there 
be  two  or  more  original  executors,  the  interest  goes 

(p)  3  Bac.  Ab.  42,  43.  (q)  Com.  Dig.  Admon.  (B.  4.) 

(r)  1 1  Vin.  Abr.  «06.  (*)  Roll.  Abr.  907.    y 

(0  11  Vin.  Abr.  88.  (u)  2  Bl.  Comm.%06.     Plowd.  5*5. 
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only  to  the  executor  of  the  last  survivor ;  and  if  he  re* 
nounce,  the  original  executorship  will  not  go  to  his 
executor,  but  administration  will  be  granted,  (y) 

If  the  executor  of  an  executor  intermeddle  with  the 
administration  of  the  effects  of  the  first  testator,  he  can- 
not refuse  the  administration  of  the  effects  of  the  latter, 
but  he  may  take  upon  himself  the  latter,  and  refuse  the 
former.  (s) 
The  authority       The  authority  of  an  executor  being  derived  from  the 
from  the  win?   will  must  be  considered  as  completely  vested  at  the  in- 
on  tit  dCeath     stant  of  the  testator's  death.   He  may,  therefore,  before 
of  testator.      proving  the  will,  fully  possess  himself  of  his  testator's 

effects,  and  for  that  purpose  may  peaceably  enter  the 
house  of  the  heir;  he  may  pay  debts  owing  from, 
and  receive  or  release  debts  owing  to  the  estate,  (a) 
He  may  also  commence  actions,  though  he  cannot  de- 
clare before  probate ;  since,  in  order  to  maintain  his 
claim  in  a  court  of  law,  he  must  make  a  profert  of  the 
letters  testamentary ;  which  when  produced,  shall  be 
considered  as  relating  back  to  the  time  of  suing  out  the 
writ.  (6)  He  may  also  arrest  a  debtor  to  the  estate,  and 
shall  be  justified  in  that  act  by  this  relation  of  the  pro- 
Relation  of  the  bate,  (c)  But  such  relation  shall  not  prejudice  a  third 
probate.  person ;  and  therefore  when  the  debtor,  after  being  ar- 

rested by  the  executor  before  probate,  paid  a  debt  to 
another  creditor,  and  continued  two  months  in  prison, 
he  was  adjudged  not  to  be  a  bankrupt  from  the  time  of 
the  arrest  so  as  to  invalidate  that  payment,  (d) 

The  executor  may  also  before  probate  exert  all  his 
official  power  of  disposition  over  the  goods  and  chat- 
tels of  his  testator ;  enter  upon  his  leaseholds,  (e)  and 
pay  the  legacies  bequeathed  by  the  will.  (  /  ) 

He  may  also  before  probate  maintain  actions  on  his 
own  actual  or  constructive  possession,  as  trespass,  de- 

Cy)  2  BL  Com.  506.     Plowd.  525.  (*)  1  Leon.  275. 

(a)  Off.  of  Ex.  64.  (b)  11  Vin.  Abr.  203,  204. 

(c)  1 1  Vin.  Abr.  203,  204.  (rf)  1 1  Vin.  Abr.  204. 
00  lb.                •                (/)  lb. 
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tinue,  replevin  and  trover  for  goods  or  cattle  of  the  tes- 
tator taken  or  converted  after  the  testator's  death,  (g) 

And  in  all  cases  where  he  need  not  describe  himself 
in  the  declaration  as  executor,  and  therefore  need  make 
no  profert  of  the  letters  testamentary,  as  where  the 
cause  of  action  vested  originally  in  himself,  he  may  de- 
clare or  avow  without  probate,  (h) 

Again,  supposing  him  to  have  intermeddled,  he  may 
be  sued  at  law  by  the  creditors  of  the  testator ;  as  the 
law  will  not  suffer  him  by  his  delay  to  impede  the  rights 
of  those,  to  whom  by  his  interference  he  has  made 
himself  responsible,  (i) 

If  he  die  before  probate,  though  after  making  his  where  he  dies 
will,  and  appointing  executors,  he  is  considered  in  law  e  ore  probatc* 
as  intestate  as  to  the  executorship  of  his  own.  testator,  (k) 


SECT.  II. 


Of  the  Ptobaie,  Bona  no  tab  ilia,  and  in  general  of 

evidence  of  wills  in  all  courts. 

THE  proof  of  wills  in  the  ecclesiastical  court  may  be,  of  the  differ- 

,  til  ...         .      jL  •       ent  methods  of 

as  we  have  already  shewn,  either  in  the  common  or  in  proving  the 

•11 

the  solemn  form.  For  the  first  method  of  proof  nothing  ™  ' 
is  requisite  but  that  the  executor  should  present  the 
will  before  the  judge,  without  any  citation  of  the  par- 
ties interested,  deposing  that  it  is  the  true  and  last  will 
of  the  testator,  upon  which  the  will  passes,  and  is  al- 
lowed. But  the  proof  in  form  of  law,  or  in  the  solemn 
form,  is,  when  the  will  is  brought  before  the  judge  in 

(g)  Roll.  Abr.  917. 

(*)  Nicholas  v.  Killigrew,  Ld.  Rayra.  436.   Smith  ©.  Barrow,  2 
T.  R.  477. 
(0  11  Vin.  Abr.  206,  207. 
(*)  Plowd.  Com,  280  b.  11  Vin.  Abr.  205.  2  Vern.  49. 
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the  presence  of  the  parties  interested,  who  are  cited  to 
attend,  and  is  subjected  to  a  full  examination  before  it 
is  finally  allowed.  And  if  the  will  happens  to  be  con- 
tested, the  proof  is  required  to  be  more  solemn,  i.  e. 
per  testes,  and  by  the  examination  of  witnesses  in  the 
presence  of  the  parties  interested,  as  the  widow  and 
next  of  kin.  (a) 

For  this  solemn  proof  there  must  be  two  witnesses : 
but  it  is  not  necessary  that  they  should  have  read  the 
will  or  heard  it  read ;  if  the  testator  executed  the  same 
in  their  presence,  or  declared  the  writing  produced  to 
be  his  last  will  and  testament.  (6) 

Where  the  common  form  only  has  been  pursued,  the 
will  is  open  to  be  disputed  before  the  ecclesiastical 
judge  at  any  time  within  30  years :  but  where  the  more 
formal  method  has  been  adopted,  the  will  cannot  be 
disputed  after  the  time  limited  for  appeals  has  elapsed,  (c) 

When  a  will  is  proved  in  either  of  the  before-men- 
tioned forms,  the  original  is  deposited  in  the  registry  of 
the  ordinary  or  metropolitan ;  and  a  copy  in  parchment 
is  made  out  under  his  seal,  and  delivered  to  the  execu- 
tor, together  with  a  certificate  of  its  having  been  proved 
before  him.  And  these  documents  together  constitute 
the  probate.  If  the  paper  propounded  to  the  eccle- 
siastical Court  may  have  any  effect  on  the  estate,  or,  in 
other  words,  if  it  be  at  all  doubtful,  whether  some  part 
of  the  property  be  not  freehold,  probate  will  be  granted. 
The  probate  may  be  necessary  for  the  purposes  of  jus- 
tice, and  no  evil  can  arise  from  it :  but  if  it  be  per- 
fectly clear  that  there  is  no  property  to  which  the  pro- 
bate can  be  applicable,  the  Court  will  refuse  to  enter- 
tain any  question  respecting  the  validity  of  the  in- 
strument, (d) 

In  general,  probate  can  only  be  granted  in  the  Court 
of  the  ordinary  or  metropolitan :  but  it  may  be  granted 
by  courts  baron,  if  they  can  found  a  claim  to  such  pri- 

(a)  3  Bac.  Abr.  40.     4  Burn.  Eccl.  L.  207. 

(b)  4  Burn.  Eccl.  L.  205.  (c)  3  Bac.  Abr.  40. 
(d)  1  PhiU.  Rep.  8. 
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vilege  upon  prescription,  and  have  exercised  it  from 
time  immemorial,  (e)  So  also  in  some  boroughs  the 
probate  of  the  wills  of  the  burgesses  may  belong  to  the 
mayor  by  custom  in  respect  to  lands  devisable  within 
such  boroughs ;  though  still  as  to  personal  property  the 
will  must  be  proved  before  the  ordinary.  (/) 

In  common  cases,  if  at  the  time  of  the  testator's 
death  his  property  be  all  comprised  within  one  diocese, 
the  executor  ought  to  prove  his  will  before  the  bishop 
of  that  diocese,  or  his  surrogate. 

Bona  Notabilia  are  goods  to  the  amount  of  bl.  ex-  Bona  notabw* 
cept  where  the  amount  is  varied  by  particular  custom, 
as  in  London,  where  they  must  amount    to   10/.  (g) 
and  debts  owing  to  the  testator  are  bona  notabilia  as 
well  as  goods  in  possession,  (A)  If  there  be  bona  nota- 
bilia of  the  testator  in  two  distinct  dioceses,  or  in  seve- 
ral peculiars  within  the  same  province,  the  will  must  be 
proved  before  the  metropolitan,  (i)     If  there  be  bona 
notabilia  in  several  provinces,  probate  will  belong  to 
the  archbishop  in  each  province  in  respect  to  the  bona 
notabilia  lying  within  his  own  province :  (k)  but  if  they 
lie  partly  in  different  dioceses  of  one  province,  and 
partly  in  one  diocese  only  of  the  other ;  with  respect  to 
the  former,  the  archbishop  shall  have  the  probate;  with 
respect  to  the  latter  the  particular  bishop.  (I)  If  a  man 
die  possessed  of  goods  in  London  and  Dublin,  it  seems 
that  the  grant  of  administration  to  the  goods  in  London 
belongs  to  the  archbishop-  of  Canterbury,  and  of  the 
goods  in  Dublin  to  the  archbishop  of  Dublin,  (m)  If  the 
death  happen  in  one  diocese,  and  all  the  effects  are  in 
another  diocese,  provided  they  amount  to  bl.  the  arch- 
bishop shall  have  the  probate,  (n)    The  goods  which  a 
man  has  with  him,  while  on  a  journey,  do  not  consti- 

(<?)  Salk.  41.  Cowp.  286.  (/)  3  Bac.  Abr.  40. 

(g)  3  Boc.  Abr.  37.  (*)  1  Roll.  Abr.  909. 

(i)  2  Bl.  Com.  509.  4  Burn's  Eccl.  Law,  234. 
(it)  3  Bac.  Abr.  36.  1  Salt  39.  11  Vin.  Abr.  76. 
(0  Off.  Ex.  48.  (»0  Gibs.  472. 

(n)  11  Yin.  Abr.  80.  4  Burn.  Eccl.  L,  189. 
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tute  bona  notabilia  ia  the  place  where  they  happen 

to  be.  (o) 

If  the  gotfcU  are  in  several  peculiars  of  the  same 
diocese,  the  metropolitan  and  not  the  bishop  shall  have 
the  probate ;  ( p)  and  where  a  testator  dies  possessed  of 
goods  in  the  diocese  of  an  archbishop,  and  in  a  pecu- 
liar of  the  same  diocese,  there  must  be  separate  pro- 
bates for  them  respectively,  (q) 

Probate  always  belongs  to  the  archbishop  if  the  party 
die  beyond  sea,  though  he  leave  goods  in  one  diocese 
only,  (r)  And  the  probate  of  every  bishop's  testament, 
or  granting  administration  of  his  goods,  although  he 
has  no  goods  but  within  his  own  diocese,  belongs  to  the 
archbishop,  (s) 

If  the  probate  be  granted  by  a  bishop  or  inferior 
judge  when  it  does  not  belong  to  him,  it  is  void  :  but 
if  it  be  granted  by  the  metropolitan  when  it  does  not 
belong  to  him,  it  is  only  voidable,  and  is  of  force  until 
reversed  by  sentence,  (t) 

Whatever  may  be  the  amount  of  the  testator's  effects 
in  the  diocese  in  which  he  dies,  unless  he  leaves  in 
another  diocese  goods  to  the  value  of  52.,  they  will  not 
be  bona  notabilia,  (u) ;  though  if  there  are  goods  in 
two  other  dioceses  amounting  to  51.  in  the  whole,  they 
shall  be  bona  notabilia,  and  give  the  archbishop  the 
probate,  (v) 

A  prerogative  probate  is  always  required  to  obtain 
an  order  of  the  Court  of  Chancery  for  payment  of  mo- 
ney out  of  Court,  (w) 

A  lease  or  term  for  years,  if  of  the  value  of  bl.y  is 
bona  notabilia  where  the  lands  lie ;  (x)  and  debts  (y) 

(o)  Off.  Ex.  45.  (p)  4  Burn.  Eccl.  L.  101. 

(q)  4  Barn's  Ecc.  L.  232.  1  BI.  Com.  380. 

(r)  3  Bac.  Abr.  36.  Roll.  Abr.  236.  (*)  4  Inst.  335. 

(0  4  Barn.  Eccl.  L.  193.  11  Vin.  Abr.  75,  80.  Gibs.  472. 

(m)  3  Bac.  Ab.  37.     11  Vin.  Abr.  80. 

(t>)  4  Burn's  Ecc.  L.  232.  1  Roll.  Abr.  908,  909. 

(«)  Thomas  v.  Da  vice,  12  Ves.  J.  417. 

(#)  3  Bac.  Ab.  37.  (y)  3  Bac.  Ab.  47. 
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due  to  the  deceased  of  that  amount,  however  desperate, 
are  also  bona  notabilia :  but  if  there  be  a  bond  in  the 
penalty  of  5/.  for  the  payment  of  a  less  sum,  though 
forfeited,  it  shall  not  be  considered  as  bona  nota- 
bilia, (z) 

Debts  by  specialty  are  bona  notabilia  in  that  diocese 
where  the  securities  were,  and  not  where  the  testator 
lived,  at  the  time  of  his  death  :  (a)  but  debts  by  simple  # 
contract  are  said  to  follow  the  person  of  the  debtor,  and 
are  therefore  bona  notabilia  in  the  diocese  where  the 
debtor  resided  at  the  time  of  the  creditor's  death.  (6) 
A  judgment  obtained  in  one  of  the  Courts  at  Westmin- 
ster is  considered  as  making  bona  notabilia  where  the 
record  is.  But  a  debt  on  a  bill  of  exchange  follows  the 
person  of  the  debtor,  (c) 

An  executor  incurs  a  penalty  (1)  if  he  acts  but  ne-  JJj^SI^*1" 
gleets  to  take  out  probate  within  six  months  after  the  taw  out  pro- 
death  of  the  testator :  nevertheless,  if  he  accepts  the  months, 
office,  he  is  still  entitled  to  the  probate;    and   upon 
the  Ordinary's  refusal  may  have  a  writ  of  mandamus 
to  compel  him  to  grant  it.  (d)   But  the  Bishop  may  re- 
turn to  the  writ  the  pendency  of  a  suit  before  him  in 
respect  to  the  will,  (e) 

(x)  Off.  Ex.  46.  (a)  3  Bac.  Ab.  37.  Shep.  Touchst  463. 

(*)  Dyer  305.  hi  not  11  Vin.  Ab.  80. 

(c)  3  Salk.  164.  Ld.  Raym.  854.  11  Vin.  Ab.  77,  80. 

(d)  4  Barn's  Eccl.  L.  244.  (e)  Ld.  Raym.  262.  Burr.  2295. 


(1)  See  55  Geo.  3.  c.  184.  8.  37.  whereby  it  is  enacted,  that  if  any 
person  shall  take  possession  of,  and  in  any  manner  administer,  any 
part  of  the  personal  estate  and  effects  of  any  person  deceased,  without 
obtaining  probate  of  the  will  or  letters  of  administration  of  the  estate 
and  effects  of  the  deceased,  within  six  calendar  months  after  his  or 
her  decease,  or  within  two  calendar  months  after  the  termination  of 
any  suit  or  dispute  respecting  the  will,  or  the  right  to  letters  of  ad- 
ministration, if  there  shall  be  any  such,  which  shall  not  be  ended, 
within  four  calendar  months  after  the  death  of  the  deceased,  every 
person  so  offending  shall  forfeit  the  sum  of  one  hundred  pounds,  and 
dso  a  further  sum,  at  and  after  the  rate  of  ten  pounds  per  centum  on 
the  amount  of  the  stamp  duty,  payable  on  the  probate  of  the  will  or 
letters  of  administration  of  the  estate  and  effects  of  the  deceased. 

▼01..  II.  H 
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An  executor         Before  the  statute  38  Geo.  III.  c.  87.  an  infant  of 

cannot  nave 

probate  tin  21.  the  age  of  seventeen  wis  capable  of  taking  out  pro- 
bate, and  consequently  of  maintaining  an  action  as  ex- 
ecutor, though  during  his  minority  he  must  have  sued 
by  guardian  or  prochein  amy :  but  by  this  statute  he 
cannot  have  probate  till  he  attains  the  age  of  twenty- 
one,  and  is  by  consequence  restrained  from  bringing 
an  action  till  that  period. 
mZlenUx-       Where  there  are  several  executors,  one  may  take  out 
batcTa'  PbT    Pro^ate  with  a  reservation  for  the  rest,  who  may  after- 
granted  to  one  wards  apply  for  the  probate,  which  will  be  granted  to 

witn  a  reserva~  9  •  _    _ 

tionforthe      the  person  applying,  annexed  to  an  engrossment  of  the 

original  will :  (g)  but  if  they  all  apply  together,  one 
probate  is  sufficient,  (k)  A  probate  may  be  commensu- 
rate with  the  will,  and  limited  to  the  specific  effects  to 
which  the  will  extends  ;  and  an  administration  may  be 
granted  with  respect  to  the  rest  of  his  property. 

No  probate  ought  to  be  granted  of  wills  concerning 

where  there  1a  lands  only :  but  where  there  is  both  real  and  personal 

both  real  and  J  l  , 

personal  pro-  property,  there  must  be  an  entire  probate,  {%)  On 
must9be1of£e  which  subject  the  la w  was  distinctly  laid  down  by  Berk- 
entire  will.       fe^  j  jn  the  cage  of  better  v.  Percival  Brett,  (ft)  who 

there  said,  that  "  he  would  insist  upon  two  rules,  first, 
that  the  probate  of  testaments  for  personal  things  ap- 
pertains only  and  properly  to  the  spiritual  court ;  and 
for  the  probate  of  such  testaments  no  prohibition  lies. 
Secondly,  that  the  probate  of  testaments  concerning 
lands  only,  and  no  goods  contained  therein,  ought  not 
to  be  proved  in  the  spiritual  court  by  compulsion,  al- 
though they  may  be  proved  there :  and  if  there  be  a 
suit  to  compel  any  to  prove  such  testaments  in  the 
spiritual  court,  a  prohibition  lies.  And  when  a  will 
concerns  lands  and  goods,  and  is  one  entire  will,  it 
must  be  proved  entirely  in  the  spiritual  court.    And 

(g)  4  Barn's  Eccl.  L.  244.  (h)  3  Bac.  Ab.  30. 

(0  11  Vin.  Ab.  57,  60, 117.  2  Salk.  552.  3  Salk.  22. 

(&)  Cro.  Car.  395.  and  see  the  contrary  determination  in  Cro.  Jac. 
346.  denied  by  Lord  Hott  in  Hudson  v.  Fisher,  Cas.  temp.  Holt, 
180. 
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the  probate  of  the  will  for  the  land  will  not  prejudice 
the  heir,  for  it  shall  not  be  evidence  at  the  common 
law ;  nor  shall  the  examinations  of  the  witnesses  there 
examined  be  given  in  evidence  at  the  common  law." 

If  a  will  containing  personal  bequests  comprise  also 
a  disposition  of  land  to  the  value  of  100,000/.,  the  ec- 
clesiastical court  may  cite  the  parties  to  bring  in  the 
original  to  be  proved  per  testes,  and  the  Court  of  King's 
Bench  ought  not  to  prohibit  them.  (/) 

Where  the  absence  of  a  testator  has  been  so  long  as 
to  ground  a  reasonable  presumption  of  his  death,  the 
executor  is  permitted  to  prove,  on  swearing  that  he  be- 
lieves him  to  be  dead,  (m)  And  where  it  happens  that 
the  executor  cannot  be  found,  temporary  administration 
may  be  granted,  (n) 

If  a  will  be  made  in  a  foreign  country  disposing  of 
goods  in  England,  it  must  be  proved  here :  (o)  but  if 
the  effects  were  all  abroad,  and  the  will  be  proved  ac- 
cording to  the  custom  of  the  country  where  the  testator 
died,  it  is  sufficient ;  and  the  executor  may  plead  such 
matter  to  a  bill  filed  against  him  by  the  administrator 
for  an  account  of  the  personal  estate  of  the  de- 
ceased, (p) 

In  order  to  prevent  probate,  a  caveat  must  be  en- 
tered in  the  ecclesiastical  court,  which  will  be  effective 
during  three  months. 

Tbe  spiritual  Court  will  revoke  (2)  the  probate  of  a  The  probate  is 
will,  if  it  can  be  proved  that  it  has  been  fraudulently  fcB^at^fo 
obtained,  or  that  the  will  itself  had  been  revoked :  (q)  ^iSffJ^ 
but  before  probate  is  revoked,  the  Court  will  not  grant  "^bite  tedf 
a  new  one.  (r)  When  properly  granted,  it  authenticates  may  *•  ?>n- 

{[)  Skfen.  174.  O)  Swinb.  part  6.  J.  B. 

in)  Roll.  Abr.  007.  (o)  11  Vin.  Abr.  58,  59. 

</>)  11  Vin.  Abr.  59,  69.  1  Vera.  397. 

(g)  Off.  Ex.  48.  (r)  7  Mod.  146. 

'    '  <  -     '  A"        '  ■ 

(2)  Where  the  issue  is  whether  a  will  made  of  lands  and  goods  is 
revoked, 'it  is  properly  triable  at  common- law :  but  if  the  question  be 
whether  a  will  of  goods  only  he  revoked,  it  is  properly  triable  in  the 
spiritual  Court*    See  Denn's  case,  Cro.  Car.  114. 

n2 
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the  right  of  the  executor,  and  relates  to  the  time  of 
the  testator's  death,  (s)  And  as  long  as  it  remains  un- 
revoked, it  ^cannot  be  contradicted,  but  must  be  re- 
ceived as  conclusive  in  the  temporal  Courts,  (t)  Thus 
against  the  seal  .of  the  ordinary  no  evidence  will  be  ad- 
mitted to  prove  the  will  forged  or  fraudulently  obtained, 
or  the  testator  non  compos,  or  that  another  person  was 
executor,  which  points  belong  exclusively  to  the  ecclesi- 
astical jurisdiction  :  but  that  the  seal  itself  was  forged, 
or  that  there  were  bona  not ab ilia 3  may  be  shewn  by  evi- 
dence ;  as  by  such  evidence  the  authenticating  effect  of 
the  seal  is  not  disputed,  supposing  it  to  have  been  duly 
obtained,  but  the  legal  existence  of  the  probate  itself  is 
controverted,  (u)  The  probate  is  properly  to  be  consi- 
dered as  in  the  nature  of  a  sentence  of  the  ecclesiastical 
Court,  and  this  is  the  true  reason  of  its  being  held  con- 
clusive as  to  the  will  of  the  executor,  (x)  And  it  is  con- 
clusive in  Courts  of  equity  as  well  as  in  Courts  of  law. 
Even  a  foreign  probate  where  the  testator  died  abroad, 
and  his  personal  estate  was  wholly  in  the  foreign 
country,  may  be  pleaded  to  a  bill  claiming  on  the 
ground  of  intestacy,  (y)  as  we  have  already  stated. 
Qnoidont  rf-  Of  wills  of  land  the  validity  is  entirely  a  matter  for 
lidUySf  wfflT  the  cognizance  of  the  ordinary  courts  of  law  (3).    But 

(*)  11  Vin.  Abr.  205. 

(0  1  Ld.  Raym.  262.  (ti)  Strange  671. 

(«)  Allen  v.  Dundas,  3  T.  R.  125.   12  Yes.  Jan.  298,  307.    1 
Vera.  307. 
(  y)  1  Vera.  397. 

(3)  It  has  long  been  settled,  that  a  court  of  equity  will  not  set  a 
will  aside,  upon  a  suggestion  of  fraud  in  obtaining  it.  In  Bennet  v. 
Vade  and  Others,  2  Atk.  324.  this  was  said  to  have  been  settled  ever 
since  the  case  of  Powis  v.  Andrews,  3  Bro.  P.  C.  476.  on  the  ground 
that  a  will  of  personal  estate  may  be  set  aside  in  the  Ecclesiastical 
Court,  and  of  real  estate  in  a  court  of  law  for  fraud.  If  the  testator 
be  imposed  upon  in  making  his  will,  then  it  is  not  his  will ;  and  that  i& 
a  question  of  fact,  and  proper  to  be  tried  upon  an  issue  of  devisavitveZ 
non  in  a  court  of  common  law,  if  the  will  relates  to  real  estate*  And 
see  the  difference  between  a  will  and  a  deed  in  this  respect,  James  v+ 
Greaves,  2  P.  Wms.  370. 
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where  a  particular  clause,  and  not  the  whole  of  a  will,  «  properly  of 
has  been  impeached  on  the  ground  of  fraud ;  or  if  the  IS^T1" 
fraud  has  consisted  in  obtaining  the  consent  of  the  next 
of  kin  to  the  probate,  courts  of  equity  have  laid  hold  of 
these  circumstances  to  declare  an  executor  a  trustee  for 
the  person  injured  by  fraud.  (*) 

But  although  equity  refuses  to  interfere  in  a  direct  Of  tbe  peculiar 
manner  to  set  wills  aside  for  fraud  in  making  or  obtain-  %  *£*. 
ing  them,  it  will  take  from  a  person  all  benefit  under  a 
will  to  which  he  has  fraudulently  entitled  himself,  and> 
will  compel  the  performance  of  all  promises  and  as- 
surances upon  the  faith  of  which  any  such  benefit  has 
been  procured.  For  the  sake  therefore  of  baffling  all 
such  base  projects,  courts  of  equity  will  lay  hold  on  the 
conscience  of  the  deluder,  and  make  him  a  trustee  for 
the  party  injured  by  the  breach  of  confidence :  which  is 
a  method  of  relief  peculiar  to  these  courts,  and  by 
which  the  legal  effect  of  instruments  is  saved  from  dis- 
turbance, and  private  justice  is  done  without  breaking 
in  upon  the  rules  or  the  province  of  the  common  of 
ecclesiastical  law.  So,  if  by  false  representations  or 
assurances  a  person  intending  to  make  a  will,  or  to 
insert  a  particular  bequest  or  provision,  is  induced  to 
leave  such  intention  unexecuted,  equity  will  bind  the 
conscience  of  the  imposing  party,  and  through  the 
medium  of  a  trust  compel  a  specific  performance. 
Thus  in  Chamberlain's  case,  (a)  where  an  eldest  son, 
his  father  being  about  to  make  his  will,  and  thereby  to 
make  certain  provisions  for  his  younger  children,  per- 
suaded him  not  to  make  any  such  will,  for  that  he 
would  take  care  his  brothers  and  sisters  should  have 
such  provisions,  they  were  decreed  in  Chancery  to  be 
made  good  by  the  heir. 

A  man  having  made  his  will,  and  his  son  executor, 
said  to  his  son  when  he  was  dying,  that  he  had  a  mind 
to  leave  his  wife  executrix,  upon  which  the  son  used 
the  following  words,  "  Dont  trouble  yourself  to  alter  the 
will,  for  I  will  let  her  have  the  surplus  and  act  as  execur 

(«)  Strange  666.  (a)  Free,  in  Ch.  4v 
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trix/'  the  court  of  Chancery  obliged  the  son  to  make 
his  promise  good.  (*)  It  is  proper,  howeyer,  to  ap- 
prize the  Reader,  that  he  will  meet  with  many  cases  in 
whirfi  the  equitable  relief  in  matters  of  fraud  has  been 
carried  to  the  extent  of  setting  wills  aside  for  fraud  in  a 
direct  manner,  (a)  But  since  these  cases  we  have 
Lord  Hardwicke's  clear  and  decisive  opinion  that  the 
law  is  settled  as  is  above  stated.  (4) 
Payment  to  an      Since  a  probate  is  conclusive  until  it  is  repealed,  and 

executor  who  *  ...  . 

has  obtained  a  court  of  common  law  cannot  receive  evidence  to  lm- 
forgeRd  wm,dis-  peach  it,  it  has  been  determined  that  payment  of  money 
debtor.* the      to  an  executor  who  has  obtained  probate  of  a  forged 

will,  is  a  discharge  to  the  debtor  of  the  deceased,  though 
the  probate  should  be  afterwards  revoked :  (6)  but  pay- 
ment of  money  under  probate  of  a  supposed  will  of  a 
living  person  is  void,  because  in  such  case  the  ecclesias- 
tical court  has  no  jurisdiction,  and  the  probate  can  have 
no  effect. 

It  is  also  holden  that,  pending  a  suit  in  the  spiritual 

court  respecting  the  validity  of  a  will,  an  indictment  for 

forging  it  ought  not  to  be  tried ;  and  it  is  the  practice  to 

postpone  the  trial  till  that  court  has  given  sentence. (c) 

Probate  no  evi-      The  probate  of  a  will  in  the  spiritual  court  is  no 

deoce  of  a  real  x      A  * 

estate.  evidence  of  a  devise  of  real  estate,  (d)    It  is  no  proof  of 

the  contents  of  the  will  in  respect  to  that  description  of 
property,  even  though  the  original  will  is  lost.  Nor  is 
it  receivable  as  evidence  when  it  is  offered  not  to  esta- 
blish a  devise,  but  for  the  purpose  of  proving  a  pedigree 

(*)  Gilb.  Eq.  Hep.  11. 

(a)  Welby  v.  Thornaugh,  Prec.  in  Ch.  123.  Herbert  v.  Lonnder, 
1  Ch.  Ca.  22.  Maundy  v.  Maundy,  id.  123.  Goss  v.  Tracy,  1  P. 
Wms.  and  Farrington  v.  Knightley,  548. 

(b)  Allen  v.  Dundas,  3  T.  Rep.  125. 

(c)  3  Bac.  Abr.  34.  1  Stra.  481, 703.  3  T.  R.  120.  See  also 
Eq.  Ca.  207,  208.     Palm.  163. 

(<0  Bull.  N.  P.  345. 

(4)  Mr.  Powell  has  attempted  a  distinction  by  way  of  reconciling 
these  cases,  in  which  there  is  mora  snhtilty  than  precision.  Pow. 
on  DeT.  696. 
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or  relationship  only,  (e)  Thus,  says  Mr.  J.  Ruller,  (/) 
where  a  person  would  prove  the  relation  of  a  father  and 
son  by  his  father's  will,  he  must  have  the  original  will, 
and  not  the  probate  only  ;  for  where  the  original  is  in 
being,  the  copy  is  no  evidence ;  besides  the  seal  of  the 
court  does  not  prove  it  a  true  copy,  unless  the  suit  only 
related  to  personal  estate.  But  the  ledger  book,  con- 
tinues the  same  authority,  is  evidence  in  such  a  case, 
because  this  is  not  considered  merely  as  a  copy,  but  is  a 
roll  of  the  court ;  and  though  the  law  does  not  allow 
these  rolls  to  prove  a  devise  of  lands,  yet  when  the  will 
is  only  to  prove  a  relation,  the  rolls  of  the  spiritual 
court,  which  has  authority  to  enrol  all  wills,  are  sufficient 
proof  of  such  testament.  And  under  particular  circum- 
stances, the  ledger  book  has  been  allowed  as  evidence 
even  of  a  devise  of  real  estate  ;  as  where,  in  an  avowry 
for  a  rent-charge,  the  avowant  could  not  produce  the 
will  under  which  he  claimed,  as  it  belonged  to  the  de- 
visee of  the  land,  but  produced  the  ordinary's  register  of 
the  will,  and  proved  former  payments,  it  was  holden  to 
be  sufficient  evidence  against  the  plaintiff,  who  was  de- 
visee of  the  land  charged. 

A  copy  of  the  ledger  book  is  said  not  to  be  evidence ;  The  ledger 
vet,  since  the  original  would  be  read  as  a.  roll  of  the  copy'  seems  to* 
court  without  further  attestation,  it  seems  fit  the  copy  tope^omu" 
should  be  read.  The  contrary  practice  has  been  founded  e8tatc# 
upon  the  mistake,  that  the  ledger  book  is  read  as  a 
copy,  so  that  the  copy  of  that  is  but  the  copy  of  a  copy ; 
whereas  the  ledger  book  is  read  as  the  roll  of  the  court. 

But  the  law  will  not  allow  these  rolls  or  registers  to  But  not  m  to- 
prove  a  devise  of  land,  when  the  claim  is  by  the  ope- 
ration of  the  will  itself,  for  to  that  purpose  the  eccle- 
siastical courts  have  no  power  to  authenticate  wills. 
Neither  will  an  exemplification  under  the  great  seal  be 
evidence  of  a  will  in  a.  trial  at  law.  (g)  But  where  the 
will  jean  be  h^d,  the  will  itself  must  be  produced  to  sub- 

(e)  1  Lord  Raym.  732.    Doe  dem.  Ash  v.  Calvert,  2  Cappb.  389. 
(J)  N.  P.  246.  (g)  Comb.  46. 
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stantiate  a  title  to  lands  under  it.     And  where,  in  evi- 
dence to  a  jury  at  bar  in  ejectment,  the  defendant  made 
title  as  a  purchaser  under  a  devisee,  and  shewed  only  a 
bill  in  Chancery  preferred  by  the  heir,  under  whom  the 
lessor  of  the  plaintiff  claimed,  against  the  devisee, 
wherein  the  will  was  set  forth,  and  also  the  answer  in 
which  it  was  confessed ;  it  was  held  by  Keeling  and 
Moretbn,  Justices,  (Twysden  contra)  that  this  was  no 
evidence,  though  they  proved  possession  according  to 
the  devise,  and  that  this  had  been  confessed  by  the 
plaintiff  in  former  trials ;  because  the  will  itself  was  the 
best  evidence  of  its  own  existence. 
ori^ma6"*?6       But  where  the  original  will  was  proved  to   have 
can  be  proved   been  lost,  the  probate  even  of  a  will  of  lands  was  con- 
probate  eren of  sidered  by   Lord  Holt  as  good  evidence,  (A)     Thus 
nay  be0eTi"ds  where  it  appeared  upon  evidence  in  ejectment,  that  a 
dcoce.  wj]j  wag  macje  0f  the  lands  in  question  in  1647,  which 

will  was  lost,  but  mention  was  made  of  it  in  the  calen- 
dar (which  is  the  index  of  the  register  in  the  spiritual 
court,)  and  also  in  the  seal  book,  and  that  a  commission 
issued  in  April  1748  to  examine  the  executors  upon 
oath,  &c.  which  being  returned,  probate  had  been 
granted  in  May  1649,  and  the  probate  was  produced  in 
evidence,  Holt,  C.  J.  allowed  it  at  the  assizes  to  be  good 
proof  of  the  will,  but  reserved  it  for  further  considera- 
tion. Afterwards,  however,  as  well  in  the  King's  Bench 
as  at  Nisi  Prius  upon  other  trials,  he  declared  himself 
to  hold  to  his  first  opinion. 

It  seems  that  where  a  will  remains  in  Chancery  by 
order  of  the  court,  or  wherever  a  will  is  lodged  in  a 
court  that  has  jurisdiction  over  the  subject-matter  of  it, 
the  copy  becomes  evidence,  upon  the  principle  that  the 
will  has  thereby  become  a  roll  of  the  court,  and  might 
itself  be  read  without  further  attestation,  and  so  by  con- 
sequence a  copy  of  it  ought  to  be  permitted  to  be  read.(t) 

The  copy  of  the  probate  (but  not  a  copy  of  the 

(A)  St.  Leger  v.  Adams,  1  Lord  Raym.  731. 
(0Gilb.LawofEr.74. 
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original  will)  (&)  is  unquestionable  evidence  where  the 
will  is  of  chattels,  or  as  for  as  it  regards  chattels  only ; 
for  to  this  purpose  the  probate  is  an  original  document 
taken  by  authority,  and  of  a  public  nature.  (/) 

Where  the  probate  is  lost,  the  spiritual  court  does  not  jn^V16  pro~ 

*  .  r  bate  is  lost,  an 

grant  a  second  probate,  but  gives  out  an  exemplification  exemplification 
of  it  from  the  record  of  the  court,  and  such  exemplifica-  *  8*fWl  °" 
tion  will  be  evidence  that  the  will  was  proved,  (m) 

To  prove  the  fact  of  the  revocation  of  a  probate,  an  ?f  ^  JJJ 
entry  of  the  revocation  in  a  book  of  the  Prerogative  probate. 
Court,  in  which  all  causes  are  entered  by  the  register, 
and  which  is  kept  as  the  only  record  of  such  proceed- 
ings, and  of  the  decree  of  the  court,  has  been  admitted 
as  sufficient  evidence,  (n) 

In  case  of  a  revocation  of  probate  all  the  interme- 
diate acts  of  an  executor9  are  void,  and  this  revoca- 
tion may  be  procured  either  by  suit  or  appeal  in  the 
ecclesiastical  court:  but  equity  has  allowed  payments 
either  of  debts  or  legacies  made  by  an  executor  under  a 
revoked  will  without  notice  of  the  revocation,  (o) 


SECTION  III. 

Of  the  Letters  or  Grant  of  Administration. 

WHEN  a  person  dies  without  a  will,  he  is  said  to  die 
intestate,  in  which  case  the  stat.  31  Edward  III.  c.  II. 
provides  that  the  ordinary  shall  depute  the  nearest  and 
most  lawful  friends  of  the  deceased  to  administer  his 
goods ;  and  they  are  thereby  put  on  the  same  footing 
in  regard  to  suits,  and  to  accounting,  as  executors  ap- 
pointed by  the  will. 

(*)  Bull.  N.  P.  246.  (0  3  Salk.  164. 

(«)  Shepherd  ©.  Shorthouse,  1  Strange  412. 
(n)  Ramsbottom's  case,  1  Leach,  Cr.  Ca.  30.  note  (c). 
(©)  3  Bac.  Abr.  50.  I  Cha.  Ca*  126. 
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The  stat  21  Hen.  VIII.  c.  5.  empowers  the  ordinary 
to  grant  administration  either  to .  the  widow  or  next  of 
kin,  or  to  both  of  them,  at  bis  discretion,  and  to  elect 
whom  he  pleases  of  two  or  more  persons  in  the  same 
degree  of  kintfred, 
nf auto-  Whether  the  Courts   of  law  in  the  interpretation 

■dminiSrat^.  o(  the  word  f  friends/  in  the  statute  of  Edward,  have 

given  the  first  place  to  the  husband,  or,  as  some  con- 
tend, the  common  law  has  given  him  this  right,  is  not 
now  a  question  of  much  importance,  as  his  exercise  of 
the  right  is  undisputed.  (1)  This  right,  however,  may 
be  controlled  by  circumstances  ;  (a)  as  where  a  hus- 
band parts  with  all  his  interest  in  his  wife's  fortune. 
But  when  a  feme  covert  has  power  to  dispose  by  will  of 
a  part  of  her  property,  and  appoints  an  executor  for 
that  purpose,  letters  of  administration  will  be  granted  to 
the  husband  for  the  rest.  (6) 

Where,  by  virtue  of  her  power  to  dispose  of  her 
estate,  a  feme  covert  devised  a  term  for  years  to  I.  S., 
administration  was  granted  to  the  devisee,  (c) 
wife  and  next  The  ordinary  is  to  grant  administration  of  the  effects 
of  the  husband  to  the  widow  or  next  of  kin :  but  he  may 
grant  it  to  either  or  both  at  his  discretion,  (d) 

If  the  widow  renounce  administration,  it  shall  be 
to  the  children,  or  other  next  of  kin  of  the  intestate,  in 
preference  to  creditors.  The  ordinary  may  also  grant 
administration  of  part  to  the  wife  and  of  part  to  the 
next  of  kin.  (e) 

(a)  3  Bac.  Abr.  55*  in  not.     Com.  Dig.  Admor.  B.  6. 

(b)  4  Barn.  Ecc  L.  232.     Rex  v.  Bettesworth,  Stra.  891,1111. 

(c)  Marshall  v.  Frank,  Prec.  in  Ch.  480. 
(«0  11  Vin.  Abr.  92.     Str.  552. 
(e)  11  Vin.  Abr.  71.     3  Bac.  Abr.  55.  1  Salk.  38. 

(1)  The  stat  29  Car.  2.  c.  3.  recognises  this  right,  and  provides 
against  its  being  affected  by  the  stat.  of  Distributions,  22  and  23  (Jar.  2. 
c.  10.  And  where  a  marriage  takes  place  within  the  prohibited  degrees, 
if  such  marriage  be  not  declared  void  in  the  lifetime  of  the  parties,  the 
surviving  husband  will  be  entitled  to  administer  to  Che  effects  pf  the 
wife  deceased,  Elliot  v.  Gurr,  2  PhilL  Rep.  Id. 


of  kin. 
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Consanguinity  (/)  or  kindred  is  the  connexion  of  per-  ^S^^T^ 
sons  who  are  descended  from  the  same  common  an- 
cestor, and  may  be  either  lineal  or  collateral.  Lineal 
consanguinity  is  that  which  subsists  between  persons, 
one  of  whom  is  descended  from  the  other  in  a  direct 
line,  as  between  a  man  and  his  father,  grandfather,  &c. 
ascending,  and  his  son,  grandson,  &c.  descending. 
Every  generation,  in  this  kind  of  consanguinity,  consti- 
tutes a  different  degree.  Thus  a  man  is  related  to  his 
father  and  his  sons  in  the  first  degree,  to  his  grand- 
father and  grandson  in  the  second  degree,  and  so  on. 

Collateral  relationship  agrees  with  lineal,  in  that  the 
parties  are  descended  from  the  same  common  ancestor ; 
but  differs,  inasmuch  as  they  are  not  descended  one  from 
the  other :  thus,  brothers,  cousins,  uncles,  a^id  nephews, 
are  collaterally  related. 

The  mode  of  calculating  the  degrees  of  relationship 
in  the  collateral  line,  conformably  to  the  method  of  the 
civil  law,  is  by  counting  upwards  from  one  of  the  parties 
to  the  common  ancestor,  and  from  the  common  ancestor 
down  again  to  the  other  party,  reckoning  one  degree  for 
each  person  in  the  ascending  or  descending  process,  (g) 

Of  these  kindred  those  are  to  be  preferred  who  are 
most  nearly  related.  Of  the  next  of  kin,  first  the  child- 
ren, or  if  there  be  none  of  them,  the  father,  or,  if  he 
be  dead,  the  mother,  is  entitled  to  administration.  Then 
foDow  in  order,  brothers  whether  of  the  whole  or  half 
blood,  and  without  any  difference  in  respect  of  se- 
niority ;  grandfathers,  uncles  or  dephews ;  and  in  the 
last  place  cousins,  and  the  females  of  each  class  in  the 
same  order,  (A) 

Relations  by  the  father's  and  mother's  side  are 
equally  entitled,  provided  they  are  in  equal  degrees  of 
kindred. 

A  married  w  iman  who  is  entitled,  cannot  obtain  ad- 
ministration without  the  permission  of  her  husband, 
because  he  must  enter  into  the  administration  bond, 

(/)  2  B1.  Com.  202.  (jg)  2  Bl.  Com.  207. 

(A)  1  Via.  Ab.  9i.  2  Bl.  Com.  505.  and  see  Warwick  v.  Greville, 
1  PhilL  Rep.  123. 
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unless  it  can  be  shewn  by  affidavit  that  he  is  abroad,  or 
otherwise  incompetent,  in  which  case  a  stranger  may 
join  in  the  security  ;  but  in  either  case  the  administra- 
tion is  granted  to  her  alone,  (i) 
mere  a  mar-       If  a  married  woman  who  is  not  of  age  be  the  next  of 
mtnoT^S  rat  kin,  she  may  choose  her  husband  to  be  her  guardian  to 
of  kin#  take  the  administration  for  her  use  and  benefit  during 

her  minority ;  and  on  her  coming  of  age  a  new  admi- 
nistration may  be  granted  to  her.  (k) 

There  are  certain  legal  disqualifications  which  may 
prevent  a  person  from  being  an  administrator,  besides 
those  which  would  disable  him  from  acting  as  an  exe- 
cutor ;  as  attainder  of  treason  or  felony,  outlawry,  im- 
prisonment, absence  beyond  sea,  and  even  bankrupt- 
cy. (I)  An  alien,  who  may  be  an  executor,  may  be  an 
administrator,  (m) 

No  person  can  properly  act  as  an  administrator  until 
letters  of  administration  are  granted  to  him  :  and  if  he 
omits  taking  out  letters  of  administration  within  six  months 
from  the  time  he  administers,  he  incurs  the  penalty  of 
the  statute  55  Geo.  HI.  c.  184,  above  referred  to. 

Letters  of  administration,  unless  in  particular  cases  (as 

where  the  effects  left  are  of  a  perishable  nature,  in  which 

case  the  judge  may  decree  them  sooner,)  do  not  issue 

until  fourteen  days  after  the  decease  of  the  intestate,  (r?) 

when  lawfully  required.     He  must  also  pursuant  to  the 

What  a penon       When  a  person  applies  for  letters  of  administration, 

takiDg°oiit  let-  he  must  swear  that  as  far  as  he  knows  and  believes  the 

Un#  deceased  made  no  will,  and  that  he  will  truly  administer 

the  goods,  chattels,  and  credits,  by  paying  the  deceased's 
debts  as  far  as  the  property  will  extend,  and  that  he  will 
make  a  true  and  perfect  inventory  of  all  the  goods,  chat- 
tels, and  credits,  and  exhibit  the  same  into  the  registry 
of  the  spiritual  court  at  the  time  assigned  him  by  that 
court,  and  render  a  just  account  of  his  administration 

(0  11  Vin.  Abr.  85.    4  Barn's  Eccl.  L.  241. 

(*)  Biackborough  v.  Davis,  1  P.  Wmi.  53. 

(0  4  Burn.  Eccl.  L.  233.     3  Bac.  Ab.  56.  n. 

(m)  9  Co.  39  b.    11  Vin.  Ab.  94.    4  Bum's  Ecc.  L.  233. 

(*)  4  Burn's  E  c.  L.  242. 
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21  Hen.  VIII.  c.  5.  and  22  and  23  Car.  II.  c.  10.  enter 
into  a  bond  with  two  or  more  sureties  conditioned  for 
the  performance  of  those  duties. 

An  administration  once  committed  to  one  of  the  next 
of  kin  excludes  others,  though  equally  related  to  the  de- 
ceased, the  maxim  being  "  qui  prior  est  tempore  potior 
est  jure/'  (n)  And  among  persons  in  equal  degree,  ap- 
plying for  administration,  the  ordinary  has  the  power 
of  making  his  election :  (o)  which  election  has  some- 
times been  determined  by  reference  to  the  difference  of 
character  and  responsibility ;  (p)  and  sometimes  between 
persons  equally  related,  the  preference  has  been  given  to 
him  who  has  been  recommended  to  the  appointment  by 
the  majority  of  interests  in  the  estate  of  the  deceased,  (q) 


SECT.  IV. 

Of  particular  and  supplementary  Administrations,  and 
such  as  are  granted  on  the  death  of  an  Executor  in- 
testate, or  of  an  Administrator. 

IF  no  executor  be  named  in  a  will,  (a)  or  one  be  of  admuiiitri- 
naraed  who  dies  in  the  life-time  of  the  testator,  or  if  he  wm  annexed, 
be  incompetent  to  execute  the  office,  or  refuse  to  act, 
administration  with  the  will  annexed  must  be  granted ; 
though,  if  he  subsequently  become  competent,  such  ad- 
ministration is  no  longer  of  force. 

But  in  such  cases  administration  will  generally  be 
granted  to  the  residuary  legatee  if  there  be  any,  (even 
if  it  is  uncertain  whether  there  will  be  a  residue,)  rather 
than  to  the  next  of  kin.  (6) 

If  the  executor  be  a  minor,  administration  must  be  of  administia- 
franted  until  he  comes  of  age  (which  by  stat.  38  Geo.  infLc^TAhe6 
III.  c.  87,  is  not  until  he  is  21  years  old) ;  and  if  there  eS£.w 


(»)  11  VfUb.  116. 1  Vent.  218.  (o)  11  Yin.  Ab.  114, 115. 

(p)  Bell  ftyimiswood,  2  Phffl.  Rep.  22. 

(9)  Budd  v.  Silver,  2  Phffl.  Rep.  115. 

(a)  11  Tin,  Ab.  69.  2  Bl.  Com.  503.  (5)  11  Via.  Ab.  90,  94. 
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be  several  executors,  and  all  under  age,  he  who  first  at- 
tains the  age  of  21  years  may  prove  the  wiH,  and  the  ad- 
ministration will  cease,  (c)  But  the  administration 
does  not  cease  on  the  marriage  of  an  infant  executrix 
with  a  husband  of  full  age.  If  one  of  the  executors  be 
of  age,  and  the  other  a  minor,  he  who  is  of  age  has  the 
execution  of  the  will.' ((2) 

There  is  also  another  administration  of  this  tempo- 
rary kind  which  is  granted  during  the  absence  of  the 
executor,  or  next  of  kin ;  which  lasts  only  till  the  ex- 
ecutor or  next  of  kin  respectively  appear,  and  qualify 
themselves,  (e) 
During  the  Another  sort  of  administration  is  that  which  is  granted 

mS.  ncy  °  *  while  a  suit  is  depending,  either  with  respect  to  the 

will  or  the  administration,  which  is  called  an  administra- 
tion "pendente  lite." 
when  ail  the         When  the  .next  of  kin  cannot  receive  any  benefit 
Itae.0      "*"  from  the  estate,  and  refuse  the  grant,  the  course  is  for 

the  ordinary  to  issue  a  citation  for  the  next  of  kin  in 

special,  and  all  others  in  general,  to  accept  or  refuse 

Administration  letters  of  administration,  or  shew  cause  why  the  same 

by  a  creditor,    should  not  be  granted  to  a  creditor;  (/)  and  if  several 

creditors  apply  for  administration,  though  the  court  may 
prefer  one  of  them  ;  yet,  upon  petition  of  the  rest,  it 
will  compel  him  to  enter  into  articles  to  pay  debts  of 
equal  degree  in  equal  proportions,  without  any  pre- 
ference of  his  own. 
mm  admi-  The  ecclesiastical  court  will  grant  administration  to 
be  granted  to    the  attorney  of  the  executor,  or  of  all  the  executors,  or 

£*£££?  °f  of  aB*he  ne*t  of  k»n,  #  ^ey  <*°  not  reside  within  the 
entitled.  province ;  and  if  the  effects  are  under  30/.,  such  adminis- 
tration will  be  granted,  whether  they  are  resident  or  not 
within  the  province.  But  an  administration  granted  by 
a  foreign  court  will  not  be  taken  notice  of  in  an  English 
court  of  justice,  in  respect  to  property  situated  here. 
Therefore,  if  a  will  be  made  in  a  foreign  xountiy,  dis- 

(c)  4  Barn's  Ecc  L.  240. 

id)  4  Burn's  Ecc  L.  240.     11  Vin.  Ab.  90.    1  Mod.  47. 

(0  Roll.  Ab.  907.       (/)  4  Bum's  Ecc.  L.  230.    2  Bl.  Com.  505. 
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posing  of  goods  in  England,  such  will  must  be  proved 
here,  (g)  Bat  it  is  otherwise  if  the  -effects  are  «H 
abroad,  and  the  will  is  proved  according  to  the  custom 
of  the  country  where  they  happen  to  be. 

By  38    Geo.  III.  c.    87.  'after  the  expiration  of  where  the  ex- 
twetve  months  from  the  testator's  death,  if  the  executor,  out  ofthe juS- 
to  whom  probate  has  been  granted,  is  remitting  out  ofthe  ^wurt*6 
jurisdiction  of  his  Majesty's  courts,  on  application  of 
Any  creditor  next  of  kin,  or  legatee,  grounded  on  affi- 
davits in  the  form  therein  specified,  stating  the  nature  of 
the  demand,  and  the  absence  of  the  executor,  adminis- 
tration shall  be  granted. 

A  special  administration  may  be  taken  out,  limited  to  of  a  limited  ad- 
a  particular  chattel.    And  this  is  sometimes  of  great  im-  ^i*11"411011- 
portance  to  be  done  for  the  «ake*of  obtaining  an  assign- 
ment of  a  term  of  years,  to  protect  the  inheritance  of  a 
purchased  estate. 

If  an  administrator  be  outlawed  or  imprisoned  -beyond 
sea,  administration  may  be  committed  to  'another ;  but 
only  while  the -incapacity  lasts. 

If  a  person  who  has  no  kindred,  or  a  bartard  who  wh"*  *  b«fl- 
can  have  none  'legally,  dies  intestate,  the  king  as  idti-  testate.8  m~ 
mus  fueree,  k  entitled  to  his  property  :  (h)  but  in  such 
case  it  is  the  practice  to  transfer  the  royal  claim  from 
the  'crown  'to  the  nearest  lonneorion  of  the  party,  to 
whom  the  ordinary  ><*f  ceairae  gtents  tatere  of  adminis- 
tration, with  a  reservation,  as  it  is  said,  of  a  tenth  or 
other  small  proportion  of 'the  property. 

When  there  are  two  administrators,  and  one  of  them 
flies,  the  survivor  is  ^coadministrator.  («)  If  a  sole  ad- 
ministrator 4ie,  a  new  one  must -be  appointed  by  the 
ordinary. 

If  a  person  dies  intestate,  leaving  a  father  or  other  where  the  per- 
person  who  will  be  entitled  to  the  administration  en-  XihteeTto 
tirely  for  their  own  sakes,  being  solely  interested  in  the  JJj^jS* 
property,  and  not  for  the  purpose  of  distributing  the  h^  taking  ^ 
effects  to  others  equally  entitled,  anil  such  father  or  turn. 

(*)  11  Via.  Abr.  58.  (h)  3  P.  Wms.  43.    1  Woodes,  308. 

(O  Ca.  temp.  Talb.  127.    4  Barn's  Ecc.  L.  241. 
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other  person  die  before  taking  out  letters  of  administra- 
tion, his  representative,  and  not  the  representative  of 
the  deceased,  will  be  entitled  to  the  administration,  (k) 
But  in  the  case  of  a  husband  it  has  been  settled  that 
the  court  is  bound  by  the  statute  31  Ed.  III.  c.  11.  to 
grant  administration  to  the  next  of  kin  of  the  wife  who 
shall  be  a  trustee  in  equity  for  the  husband's  represen- 
tatives. (I) 
ofthcadminu-      Where  an  executor  or  administrator  after  probate  or 
trationdekmu  jetterg  0f  administration  dies,  without  having  fully  ad- 
ministered, a  fresh  administration   is  granted  of  the 
goods  unadministered,  called  an  administration  de  bonis 
non.  (m)     And  this  is  usually  granted  to  the  residuary 
legatee,  in  preference  to  the  nearest  of  kin,  because  the 
next  of  kin  has  in  such  case  no  interest  in  the  proper- 
ty, (n) 
cOT(wl?«ccu-c       ^a  ^emc  covert  be  executrix,  and  also  residuary  le- 
trix  and  resi-    gatee,  and  die  intestate,  the  husband  will  be  entitled  to 

duary  legatee     ° 

dies  intestate,  administer  to  the  testator,  (o) 

If  a  feme  covert  die  having  debts  owing  to  her,  con- 
tracted before  marriage,  which  by  law  do  not  belong  to 
her  husband,  administration  will  nevertheless  be  grant- 
ed to  her  husband ;  and,  if  granted  to  her  next  of  kin,  it 
will  be  repealed,  (p) 
^^e*££  If  a  surviving  executor  renounces,  administration  is 
tor  renounces,  granted  to  the  next  of  kin  of  the  testator,  and  not  to  the 
representative  of  the  deceased  executor,  even  though  he 
proved  the  will  and  acted,  (q) 

If  an  executor  be  also  residuary  legatee  and  die 
(whether  before  or  after  probate)  intestate,  administra- 
tion, with  the  will  of  the  first  testator  annexed,  shall  be 
granted  to  the  administrator  of  such  executor;  or  if  he 

(*)  11  Vin.  Ab.  88.     1  P.  Wms.  381. 

(/)  3  Atk.  526.  4  Burn's  Ecc.  L.  235.   1  Ves.  16.    1  Wife.  160. 
(m)  11  Vin.  Ab.  111. 

00  3  Bac.  Abr.  10.  Thomas  v.  Batter,  1  Ventr.  210. 11  Vin.  Ab.  87. 
Farriogton  v.  Knightley,  Prec  in  Ch.  567. 
(o)  1 1  Vin.  Ab.  80,  91.  (p)  11  Vin.  Ab.  W. 

(f)ll  Vin.  Ab.  90, 108. 
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made  a.  will,  his  executor  will  be  entitled  to  such  ad- 
ministration, (r) 

In  cases  where  administration  has  been  improperly  where  admi- 
gcaated,it  is  sometimes  void,  and  sometimes  only  void-  i^on£Si. 
able.    It  is  void  if  granted  in  derogation  of  the  riffht  of  ""'  void» and 

a    _  T  11  ,°  where  only 

an  executor ;  as  where  one  has  been  named,  and  the  voidable. 
will  has  been  suppressed,  or  its  existence  unknown ;  (s) 
or  before  the  refusal  of  the  executor,  or  a  fresh  refusal 
of  a  surviving,  executor  who  refused  in  the  life-time  of 
his  co-executor,  or  without  competent  authority,  as 
where  there  are  bona  notabiiia  and  it  is  granted  by  the 
bishop  of  the  diocese.  (<)  But  where  it  is  granted  in 
derogation  of  the  right  of  kindred  according  to  the  de- 
grees of  affinity,  as  to  one  not  next  of  kin,  or  to  one 
next  of  kin  jointly  with  one  not  of  kin,  or  to  a  creditor 
before  the  renunciation  of  the  next  of  kin,  in  these 
cases  it  is  voidable  only  by  the  act  of  the  Spiritual 
Court.  It  is  subject  also  to  be  repealed  when  granted 
to  the  next  of  kin  instead  of  the  residuary  legatee ;  and 
that  even  though  there  be  no  actual  residue ;  (u)  or  if 
granted  to  the  next  of  kin  of  a  feme  covert  instead  of 
her  husband  (t?)  or  by  the  metropolitan,  where  there 
are  not  bona  notabiiia.  (10) 

But  there  are  some  cases  in  which,  though  an  ad- 
ministration may  be  said  to  have  been  granted  with 
wme  degree  of  irregularity,  (as  when  among  the  kin- 
dred of  the  same  degree  administration  is  granted  to  the 
younger  instead  of  the  elder,  or  the  female  instead  of  the 
male,  or  to  a  creditor  for  a  less  instead  of  ope  for  a 
larger  amount),  yet  it  does  not  seem  to  be  within  the 
competency  of  the  Spiritual  Court  to  revoke  or  repeal 
the  grant ;  (x)  nor  is  the  abuse  of  the  letters  of  adminis- 
tration a  sufficient  ground  for  repeal,  as  the  ordinary 

(r)  11  Vin.  Ab  88,  92.  (,)  Plowd.  27p. 

(0  3  Bac.  Ab.  S6.   Black  borough  v.  Davis,  1  Salk.  39. 

(«)  Vent.  219.  (t>)  11  Vin.  Ab.  92. 

(»)  11  Vin.  Ab.  114.  Allen  v.  Andrews.  Cro.  £1.  283. 

(*)11  Vin.  Ab.  100, 116. 

VOL.  II.  O 
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ought  to  hafcre  taken  sufficient  caution  in  the  first  in- 
stance, (y)  If  after  an  administration  is  granted  a  se- 
cond be  issued,  and  afterwards  the  first  be  repealed,  the 
second  shall,  stand,  (*)  In  all  cases  the  question  of 
fact  as  to  the  next  of  kin  is  exclusively  a  matter  of  spiri- 
tual cognizance,  (a)  And  in  general,  wherever  adminis- 
tration has  been  granted  to  the  wrong  party,  the  grant 
may  be  repealed,  and  administration  granted  to 
another ;  though  a  person  in  possession  of  administra- 
tion is  not  bound  to  propound  his  interest  till  the  party 
calling  in  question  the  grant  has  first  propounded  and 
proved  his.  (6) 

It  is  plain  that  wherever  the  administration  is  void, 
and  not  merely  voidable,  the  acts  done  under  the  ad- 
ministration will  be  of  no  validity;  for  the  administra- 
tion was  null  ab  initio.'  So  also  where  the  administra- 
tion is  only  voidable  if  it  be  reversed  upon  an  appeal,  (c) 
by  which  reversal  it  is  as  if  it  had  never  existed.  But  all 
lawful  acts  of  such  first  administration  shall  stand  good, 
if  it  be  only  countermanded  or  revoked  upon  suit  by  ci- 
tation ;  and  it  is  always  sufficient  if  a  debt  is  bona  fide 
paid  to  the  visible  administrator,  (d)  Debts,  funeral  ex- 
penses, and  legacies  paid  by  an  administrator,  shall  be 
allowed  to  be  deducted  in  the  damages  recovered 
against  him  on  the  subsequent  appearance  of  an  ex- 
ecutor. 

And  if  administration  be  committed  to  a  creditor,  and 
afterwards  revoked  upon  citation  at  the  suit  of  the  next 
of  kin,  such  creditor  shall  retain  against  the  rightful  ad- 
ministrator, and  before  sentence  of  repeal  his  dispo- 
sition of  the  goods  of  the  intestate  will  stand  good,  (e) 

Cf)  11  Vin.  Ab.  115. 1  Vent.  219. 

(2)  Com.  Dig.  Admor.  (B  3.)  (a)  11  Vin.  Ab.  92. 115. 

(5)  Dabbs  r.Chesman,  1  Phi  11.  Rep.  155. 

(c)  11  Vin.  Ab.  117.     Allen  v.  Dandaa,  3  T.  R.  129. 

(d)  Allen  v.  Dundas,  3  T.  Rep.  125. 

(«)  Blackborongh  v.  Davis,  1  Salk.  38.  P.  Wins.  213.  Thomas  v. 
Butler,  1  Vent.  219. 
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And  whether  the  administration  be  void  or  voidable, 
payment  to  the  administrator  of  debts  bona  fide  owing 
to  the  estate  will  discharge  the  debtor.  (/) 


SECT-   V. 


Of  the  power  and  interest  of  an  Executor  or  Adminis- 
trator in  respect  to  the  Testator's  property. 

All  the  personal  estate  of  the  testator  vests  in  the  ex-  Difference  be- 

.  tween  an  ex&- 

ecutor  immediately  on  the  testator's  death,  and  in  the  cutor's  own 
administrator  in  virtue  of  the  grant  of  administration  :  thaf^hkMs 
which  grant  has  relation  to  the  time  of  the  intestate's  ^nnn^Vt^9 
decease,  (a)  He  has  the  same  power  of  disposing  of  the  quc^cw  his 
effects  as  the  testator  himself  had,  and  the  same  re-  1f**1  ***> and 

.  m  ,  situations. 

medies  for  recovering  and  protecting  them.  But  he 
cannot  bequeath  them  by  his  will ;  nor  are  they  trans* 
ferred  by  the  marriage  of  the  executrix.  His  own  pro- 
perty only  will  pass  by  a  general  grant;  (6)  nor  are  his 
testators  effects  liable  to  be  taken  in  execution  for  his 
own  debts,  (c)  or  to  be  transferred  by  the  commis- 
sioner's assignment  in  case  of  his  bankruptcy,  or  to  be 
forfeited  by  his  attainder,  (d) 

Chattels  real  are  such  as  partake  of  real  estate,  that  is  * Urmi^ 

*  9  rears,  and 

to  say,  such  interests  as  are  issuing  out  of  or  annexed  kases- 
to  real  estates,  as  terms  for  years,  though  determinable 
on  lives,  and  reversionary  interests  in  such  terms,  next 
presentations  to  churches,  estates  by  elegit,  &c.     These    . 
yest  in  the  executor,  and  are  to  be  administered  by  him 
as  the  assets  of  the  testator;  and  if  a  lease  is  renewed 

(/)  Allen  v.  Dundas,  3  T.  R.  125.   Vin.  Ab.  117.    Finch  Rep.  40. 
(a)  3  Baa  Abr.  57.    2  Roll.  Abr.  554.     Com.  Dig.  Admor.  B.  10, 
11. 

<6)  %  RolL  Abr.  58.  p.  8.  Marlow  *  Smith,  2  P.  Wins*  200. 
fc)  11  Vin.  Abr.  272.  Fair  v.  Newman,  4  T.  R.  621. 
(jd)  *  F.  Ww.  200. 

oS 
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by  an  executor,  the  new  lease  shall  stand  in  the  place 
.of  the  old  on6  as  assets,  (e)  An  executor  cannot  waive 
a  term  of  years  of  which  his  testator  died  in  possession, 
though  it  be  of  no  value,  without  a  total  renunciation  of 
the  executorship,  unless  he  has  not  assets  sufficient  to 
pay  the  rent,  in  which  case,  on  giving  notice  to  the 
lessor,  he  may  throw  up  the  lease.  (/)  And  a  term  in 
the  executor  is  not  merged  by  the  accession  to  him  of 
the  inheritance,  as  to  the  interests  of  creditors  and  lega- 
tees, (g) 

*  "Estates  held  for  the  life  of  another,  if  the  heirs  were 
not  named  in  the  grant,  so  as  to  found  a  title  by  special 
occupancy,  devolve,  upon  the  death  of  the  grantee,  to 
*  his  executor,  by  virtue  of  the  29  Car.  2.  c.  3.  as  assets 

for  the  payment  of  debts;  and  in  case  of  a  surplus  after 
payment  thereof,  the  stat.  14  Geo.  2.  c.  20.  has  di- 
rected them  to  be  administered  in  a  course  of  distri- 
bution. 

Though  all  chattel  interests  vest  in  the  personal  re- 
presentative, yet  where  such  chattels  partake  of  the 
nature  of  real  property,  as  leases  for  years,  the  law  does 
not  regard  the  executor  as  being  fully  possessed  of  them 
until  he  has  entered :  but  where  they  are  of  such  a  na- 
ture as  not  to  admit  of  actual  entry,  as  is  the  case  with 
all  incorporeal  hereditaments,  the  executor  has  an  im- 
mediate possession  by  construction,  (h) 
«^ionjl1  Things  of  a  personal  nature  of  course  pass  to  the 

personal  representative,  unless  in  certain  excepted 
cases.  Such  as  are  animate,  where  they  are  of  the 
tame  kind,  and  likewise  such  as  are  naturally  wild,  pro- 
vided they  have  been  rendered  tame  by  art,  or  kept  in 
a  confined  state,  as  deer  in  a  park,  rabbits  in  an  en- 
closed warren,  fish  in  a  pond,  bees  in  a  hive,  belong  to 
the  executor :  but  animals,  wild  by  nature,  which  are 
not  so  confined,  or  escape  from  their  confinement  and 

(«)  3  Bac.  Abr.  58. 

(/)  Ld.  Rarm.  554.  Hargrove's  caw,  5  Rep.  30.  Fooler  r.  Cook, 
1  Salk.  297.  Off.  Ex.  120. 

(g)  11  Vin.  Abr.  236.  (A)  11  Vin.  Abr.  240. 
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regain  their  natural  liberty,  are  not  considered  as  pro- 
perty, and  therefore  of  course  are  not  transmissible, 
except  Where  they  are  in  the  habit  of  going  loose  and 
returning,  or  have  a  mark  or  collar  upon  them  to  de- 
note the  property  in  them. 

Many  things  affixed  to  or  growing  upon  the  freehold,  Fruit'  ***** 
and  which,  while  so  circumstanced,  are  part  of  the  free-  manon. 
hold  property,  become  personal  by  separation  from  the 
freehold,  as  fruit  gathered,  or  the  plants  and  trees  them- 
selves, or  their  branches  when  felled  or  lopt. 

A  lessee  without  impeachment  of  waste  has  a  pro- 
perty in  the  timber  trees  as  well  as  others :  but  unless 
they  are  severed  during  the  term,  they  will  not  belong 
to  him,  or  to  his  executor,  but  will  go  with  the  re- 
version in  the  land,  being  annexed  to  the  freehold 
thereof.  Within  the  description  of  personalty  also  are 
included  the  produce  of  the  land  raised  by  labour  and 
manurance,  as  corn  growing,  and  such  like  produce, 
and  it  seems  also  those  grasses  which  are  usually 
called  artificial.  So  also  what  are  generally  called 
vegetables  or  garden  stuff,  melons,  cucumbers,  arti- 
chokes, &c~  and  obviously  all  manure  not  spread*  upon 
the  land.  But  improvements  of  the  natural  produce, 
such  as  the  increase  resulting  from  sowing  hay-seed,  by 
trenching  the  ground,  &c.  will  go  to  the  heir,  (m) 

Inanimate  goods  of  a  moveable  kind  all  tall  under  the 
description  of  personal  chattels,  to  which  class  may  be 
added  property  in  any  stock  or  fund. 

The  relation  between  master  and  apprentice  is  not  Appmtfet*- 
transmissible  to  the  executor;  (n)  though,  if  the  par- 
ties consent,  the  apprenticeship  may  be  continued  with 
the  executor  in  the  same  trade. 

Literary  property,  and  the  interest  in  a  patent,  by  Literary  pro- 
virtue  of  the  several  statutes  relating  to  them  respect-  per^' 
ively,  are  transmissible  to  the  executor ;  (o)  and  it  may 
be  generally  laid  down,  that  whenever  an  absolute  pro- 
Cm)  Gilb.  L.  of  Evid.  349.  Harg.  Co.  Litt.  55.  11  Yin.  Abr.  175. 

(ft)  Strange  1266.     Dougl.  70. 

(•)  Stat  8  Ann.  c.  10.  15  Geo.  3.  c.  38.  17  Geo.  3.  c.  57* 


198  Office  of  Executors  and  Administrators,     [pabt  vi. 

perty  in  any  moveable  chattels  was  vested  in  the  tes- 
tator, such  property  vests  in  the  executor  immediately 
on  the  testator's  death,  and  in  the  administrator  by  re- 
lation from  the  death,  wherever  they  are  situated ;  the 
law  giving  a  constructive  possession  to  such  represent* 
ative  where  actual  possession  cannot  be  had. 
Aiiie^aichoses  He  is  also  entitled  to  all  personal  equitable  rights  of 
wciTwI^i.     his  testator,  and  to  the  benefit  of  all  personal  contracts 

%£!£$?  m  made  with  him-   As> if  a  lease  be  contracted  to  be  made 
come  to  the      j0  j*    an(i  B.  die  before  the  lease  is  executed,  the  in- 

cxecutor.  * 

terest  vests  in  the  executor,  and  the  lease  when  made 
becomes  assets  in  his  hands,  (p)  So  also  will  the  da- 
mages recovered  for  the  breach  of  such  a  contract,  or 
money  recovered  by  virtue  of  a  decree,  (q) 

All  debts  of  whatever  nature  or  degree,  due  to  the 
testator  or  intestate,  vest,  with  their  securities  and  re- 
medies,  in  the  executor  or  administrator :    but  the 
choses  in  action  of  a  testator  shall  not  be  assets  till 
they  are  recovered  and  levied ;  (r)  unless  indeed  they 
are  released  by  the  executor,  his  release  thereof  being 
equivalent  in  law  to  a  receipt  of  the  same.  ($)    But 
where  the  cause  of  action  arises'  after  the  testator's 
death,  the  debt  or  damages  are  assets  in  law  before  the 
recovery  by  the  executor,  (t)   If  a  contract  were  made 
with  the  testator  concerning  his  real  estate  only,  a 
breach  after  his  death  gives  to  his  heir,  and  not  to  his 
executor,  a  title  to  the  damages. 
So  also,  future       Chattels  which  were  never  vested  in  the  testator  in 
intere8Vin°n    possession,  or  which  were  limited  to  him  upon  a  future 
chattels.  event  or  condition,  may  come  to  his  executor,  and  be 

distributable  as  assets  in  his  hands.  As  where  A.  is 
entitled  to  a  lease  for  years,  or  for  his  life,  remainder 
to  B.,  and  B.  dies  in  the  lifetime  of  A.,  upon  the  death 
of  A.  the  term  shall  go  to  the  executor  of  B.,  and  be 
assets  in  his  hands ;  and  even  during  the  life  of  A., 
while  it  continues  a  remainder,  B.'s  executor  is  en- 

(p)  11  Via.  Abr.  158,  231.  (q)  3  Bac.  Abr.  59. 

(r)  1 1  Vin.  Abr.  239,  240.  Shep.  Touch.  497. 

(0  Hob.  66.  (0  Jenkins  v.  Plume,  1  Salk.  207. 
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titled  to  sell  such  remainder  for  its  present  value,,  and 
to  hold  the  produce  as  assets.  So  after  the  death  of  a 
pawner  or  mortgagor,  the  right  to  redeem  the  chattel 
in  pawn  or  mortgage  devolves  upon  his  executor,  and 
the  excess  in  the  value  of  the  thing  beyond  the  money 
paid  for  redemption  is  assets.  And  if  a  lease  or  other 
chattel  were  granted  to  I.  S.,  on  condition  that  if  I.  S. 
did  not  pay  a  certain  sum  of  money,  or  do  some  spe- 
cified act,  within  a  time  stipulated,  the  grant  should  be 
void,  and  the  condition  was  not  performed,  such  chattel 
interest  would  result  to  the  executor,  and  be  assets  in 
his  hands. 
A  man's  trade  or  business  terminates  in  law  on  his  ot  the  testa- 

.  -   '  tor  8  trade,  ana 

death ;  and  if  the  executor  carry  it  on,  he  is  said  to  the  conae- 
carry  it  on  at  his  own  risk,  (u)  even  though  his  name  iterator's  car- 
should  not  appear  in  it.  (x)   But  under  the  sanction  of  rying  lt  on* 
the  Court  of  Chancery  his  representative  capacity  in 
respect  to  the  business  may  be  continued  to  him.  (y) 
If  he  only  disposes  of  the  stock  in  trade,  he  does  not 
thereby  become  a  trader,  or  subject  to  a  commission  of 
bankruptcy,  (s) 

A  contract  made  with,  or  a  gift,  grant,  or  legacy  to,  £ftfie  execu- 
a  man  and  his  assigns,  upon  the  death  of  the  donee  or  legacies,  guts, 
grantee  before  performance  or  payment,  passes  to  his  exe-  cw<^ts?gire» 
cutor  or  administrator  as  his  assignee  in  law.  (a)  But  it  is  ^dwithhiT 
to  be  remembered  that  he  is  only  an  assignee  in  law  ;  tefUtor- 
therefore,  it  has  been  held  that  if  A.  binds  himself  to 
pay  MM.  to  the  assignee  of  B.,  B.'s  executor  shall  not 
have  the  money,  because  as  executor  he  can  only  take 
to  the  use  of  the  testator,  though  if  the  obligation  were 
to  pay  the  money  to  B.  or  his  assignee,  the  right  hav- 
ing vested  in  the  obligee  himself,  would  pass  to  his  ex* 
eciftor  as  assignee  in  law.  (b) 

Things  annexed  to  and  consolidated  with  the  inhe-  KC^JJ* 
ritance  shall  accompany  it ;  therefore,  rents  which  are  heritance; 
incident  to  the  reversion,  and  which  have  not  become 

(»)  1  T.  Rep.  295.  (x)  Cooke's  Bkpt  Law,  p.  67. 

(jf)  2  Ves.  Jim.  34.  (*)  1  Atk.  102. 

(a)  11  Vin.  Abr.  156.  (6)  11  Vin.  Abr.  ML 
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in  arrear  in  the  lifetime  of  the  testator,  do  not  belong 
to  the  executor ;  thus,  if  A.  seised  in  fee  grant  a 
lease  for  years  reserving  rent,  such  rent  as  becomes 
due  after  his  death  will  go  to  his  heir,  and  not  to  bis 
executor ;  and  if  the  lessor  die  on  the  day  on  which 
the  rent  is  payable,  after  sunset,  and  before  midnight, 
the  rent  does  not  go  to  the  executor,  but  to  the  heir,  as 
in  strictness  it  was  not  due  till  the  last  minute  of  the 
natural  day.  (c)(1)  So  the  interest  in  a  term  for  years 
limited  in  trust  to  attend  the  inheritance  shall  accom- 
pany the  real  estate ;  (d)  and  the  trustee  of  a  term 
raised  for  any  special  purpose  shall  hold  the  same  after 
the  purpose  is  answered  in  trust  for  the  person  having ' 
the  beneficial  interest  in  the  freehold,  (e) 

But  if,  on  partition  of  real  property,  one  parcener  en- 
ters into  a  bond  to  pay  to  the  other,  her  executors  or  ad- 
ministrators, an  annual  sum,  during  the  life  of  A.  for  equal-, 
izing  the  division,  the  benefit  of  such  bond  shall  devolve 
to  the  executor,  and  not  to  the  heir;  for  such  annual  sum 
was  not  rent,  but  the  subject  of  contract.  (/) 

If  an  absolute  interest  in  a  term,  or  the  next  pre- 
sentation to  a  living,  which  is  a  mere  chattel,  (g)  is 
granted  to  a  man  and  his  heirs,  the  law  will  give  it  to 
the  executor  of  the  grantee,  (k)  But  the  powers  and 
remedies  incident  to  a  rent  charge  descend  to  the  heir, 
and  accompany  the  inheritance,  (t)  though  the  interest 
acquired  by  the  exercise  of  a  power  of  entry  gives 
only  a  chattel  interest  to  the  party,  and  this  chattel  in- 
terest with  the  arrears  will  go  to  the  executor.  (£) 

(c)  Har.  Co.  Litt  202.  n.  1.  (d)  lb.  172. 

(c)  11  Vin.  Abr.  171.  (/)  lb.  150. 

(g)  lb.  173.  (h)  lb.  1 55. 

(t)  lb.  147.         (k)  lb.  and  see  Jemmot  v.  Cooly,  1  Le?.  171. 


(1)  But  where  a  person,  haying  only  an  interest  for  his  life  in  the 
land,  demises  it,  and  dies  between  the  rent  days,  whereby  the  lease 
determines,  his  executors  or  administrators,  shall  in  an  action  for  the 
use  and  occupation,  recover  a  just  proportion  of  the  rent,  from  the 
last  day  of  payment,  to  the  death  of  the  testator,  by  statute  11  Geo* 
II.  c  J  9.  sec  15. 
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Things  moveable  in  their  nature,  but  strongly  af- 
fixed to  the  freehold,  and  which  cannot  be  separated 
from  it  without  violence  or  injury,  are  members  of  the 
inheritance,  and  shall  accordingly  pass  therewith  to  the 
heir,  as  chimney  pieces,  pumps,  coppers,  posts,  window- 
shutters,  windows,  doors,  wainscots,  and  the  like,  and 
tables,  and  benched  when  long  fixed  to  the  same ;  so  also 
pictures,  if  in  the  place  of  wainscot. 

But  it  has  long  been  the  law  that  if  a  chattel  is  an- 
nexed to  the  house  by  the  lessee,  for  the  purposes  of 
his  trade,  he  may  separate  it  during  the  continuance  of 
his  term,  if  it  can  be  done  without  injury  to  the  free- 
hold. And  the  exigencies  and  principles  of  a  growing 
commercial  policy  have  been  gradually  extending  the 
privileges  of  the  lessee,  in  reference  to  those  incidents 
and  appendages  of  trade.  Thus  furnaces,  vats  for 
dyers,  brewing  utensils,  and  coppers  for  soap-boiling, 
cyder  mills,  though  fixed  to  the  freehold,  have  been 
held  to  belong  to  the  executor.  (/)  And  even  hang- 
ings, tapestry,  iron  backs  to  chimnies,  tables  fastened 
to  the  floor,  grates,  ovens,  jacks,  clock-cases,  have  by 
late  cases  been  adjudged  to  the  executor,  (m)  The 
general  rule  however  is,  that  the  heir  has  a  right  to 
the  freehold  entire  and  undefaced,  so  that  where  a 
fixture  cannot  be  removed  without  injury  or  disparage- 
ment, and  especially  where  any  chattel,  for  whatever 
purpose,  is  so  affixed  as  to  be  incapable  of  being  re- 
moved without  occasioning  dilapidation,  or  endanger- 
ing or  weakening  the  structure,  it  must  be  left  for  the 
heir,  as  an  essential  part  or  member  thereof,  (n) 

Family  portraits,  the  insignia,  badges,  or  decorations 
of  an  order,  ancient  armour,  monuments,  &c.  though 
personal  chattels,  are  in  the  nature  of  heir  looms,  and 

(I)  Lawton  v.  Lawton,  3  Atk.  14,  16.  Squier  v.  Mayor,  2  Freem. 
249.  Harg.  Co.  Litt.  53,  d.  5.  Elwea  v.  Mawe,  3  East.  38. 

(w)  4  Barn.  Ecd.  L.  256,  7,  9.  Ex  parte  Qainyc,  1  Atk.  477. 
Beck  v.  Rebow,  1  P.  Wms.  94. 

(n)  4  Barn.  Eccl.  L.  256.  3  Bac.  Abr.  63.  Cawe  v.  Cave,  2  Vera. 
508. 
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descend  accordingly  from  ancestor  to  heir ;  (g)  and  by 
special  local  customs,  certain  other  chattels,  whidi  usu- 
ally belong  to  the  executor,  may  descend  to  the  heir 
in  the  nature  of  heir  looms ;  but,  like  other  claims  in 
derogation  of  the  common  law,  such  customs  are  re* 
quired  to  be  strictly  proved,  (p) 

The  beneficial  interest  in  a  mortgage,  unless  con* 
trolled  by  positive  provision,  belongs  to  the  personal 
representative ;  for  the  fund  was  personal,  and  the  con- 
tract was  personal,  and  so  shall  the  security  be  consi- 
dered. Upon  redemption,  therefore,  the  heir  must  re- 
convey  the  land  without  receiving  the  money ;  (q)  and 
the  law  is  the  same  whether  there  was  or  not  a  perso- 
nal covenant  on  the  part  of  the  mortgagor  to  pay  the 
money,  (r)  After  forfeiture  of  a  mortgage,  though 
the  heir  of  the  mortgagee  was  in  possession  by  descent, 
and  there  was  no  deficiency  of  assets,  the  mortgagor 
not  offering  to  redeem,  the  heir  of  the  mortgagee  was 
decreed  to  convey  to  the  executor,  who,  as  he  would 
have  been  entitled  to  the  money,  was  held  entitled  to 
the  land  as  a  recompence.  (s) 

If,  after  the  mortgage  is  forfeited,  the  mortgagor  re- 
lease to  the  heir  of  the  mortgagee  in  fee,  the  executor 
is  entitled  to  the  benefit  of  the  land,  although  there 
may  be  no  debts  remaining  to  be  paid :  so  the  per- 
sonal representative  of  the  mortgagee  is  entitled  to  the 
benefit  of  a  foreclosure,  (t)  But  it  has  been  held  that 
the  heir  of  a  mortgagee  in  fee,  if  he  pay  the  executor 
the  mortgage  money,  may  take  the  benefit  of  a  fore- 
closure, (u) 

But  if  a  mortgagee  in  possession  deals  with  the  land 
as  his  fee  and  inheritance,  the  nature  of  the  property 

(o)  Harg.  Co.  Litt.  18  b. 

(p)  Earl  of  Macclesfield  v.  Davis,  3  Ves.  and  B.  16. 
(q)  Harg.  Co.  Litt.  208  and  n  1*  lb.  210.  Waring  v.  Danvers,  1  P. 
Wms.  295. 

(r)  11  Vin.  Abr.  148. 
(«)  Ellis  v.  Giravas,  2  Ch.  Ca.  50. 
(0  Awdley  v.  Awdley,  2  Vern.  193. 
(u)  Clarkson  v.  Bowyer,  2  Vern.  67. 
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may  be  altered  in  equity.  As  if  it  appear  to  be  the 
manifest  intention  of  the  testator  to  devise  the  land 
which  h&  holds  as  mortgagee  in  possession,  as  his  real 
estate,  it  will  pass  as  such  ;  and  the  executor  will  not 
be  entitled,  (x) 

Muniments  of  the  land,  such  as  charters,  deeds,  and  Muniments  of 
court  rolls,  pass  with  the  estate  to  the  heir ;  yet  if  these       ' 
writings  are  placed  as  a  deposit  in  the  hands  of  ano- 
ther, for  securing  money  lent,  such  writings  are  chat- 
tels in  the  hands  of  the  creditor,  and  the  interest  in 
them  will  devolve  to  his  executor,  (y) 

If  the  owner  of  an  inheritance  or  tithes  die  after 
they  are  set  out,  they  will  go  to  his  executor,  and  not 
to  his  heir,  (z) 

Rabbits  in  a  warren,  fish  in  a  pond,  &c.  pass  to  the  Rabbits  m* 
executor,  with  his  chattel  interest  in  the  land,  orac-  a  pond!  fruit, 
company  the  inheritance  in  its  descent  to  the  heir.  So^,'&e?s' 
Thus  also  trees  and  hedges  unsevered,  fruit  ungatbered, 
and  grass  growing,  go  with  the  land  as  the  permanent 
profits  thereof;  though,  as  we  have  seen,  fructus  in- 
dustriale8y  as  corn  raised  by  artificial  culture,  go  to  the 
executor.     And  so  it  is  with  hops,  though  growing  on 
their  ancient  roots,  (a) 

Where  an  executor  has  so  mingled  the  property  of  of  the  con- 
his  testator  with  his  own,  that  it  cannot  be  distinguished  ]£™n  of  pm" 
from  it,  or  the  property  is  of  such  a  nature  as  not  to  be 
capable  of  being  specifically  followed,  as  where  it  con- 
sists of  ready  money,  such  property  must  be  considered 
as  of  necessity  altered.  And  as  an  executor  is  inca- 
pable of  suing  himself,  he  may  retain  his  own  debt  out 
of  the  effects,  which  will  amount  to  a  conversion  of 
the  testator's  property  into  his  own,  and  that  by  mere 
operation  of  law,  to  the  extent  of  his  legal  claim. 

The  interest  of  an  administrator,  as  to  the  subject 
over  which  it  extends,  is  commensurate  with  that  of  an 


(x)  Martin  v.  Mowlin,  2  Burr.  969.   Noys  v.  Mordant,  2  Vera. 
581.  S.  C.  Prec.  in  Ch.  365. 
(,y)  3  Bee  Abr.  65.  (z)  Com.  Dig.  Biens.  A.  2. 

(a)  Har.  Co.  Litt  55,  B. 
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Of  the  interest  executor.  And  so  it  is  even  where  the  administration 
ofdthe  ahd°^  is  for  a  limited  time,  so  long  as  it  lasts.  But,  in  respect 
thVdlfferencw  °f  authority,  these  particular  and  special  administra- 
te these  re-      tion8  come  short  of  that  which  vests  in  the  executor 

spects  between 

particular  and  a nd  general  administrator,  and  vary  from  each  other  in 

niatraton.  many  essential  particulars.  To  all  these  restricted  ad- 
ministrations, whether  durante  minor  it  ate,  durante  ab- 
sentia, or  pendente  lite,  or  in  whatever  other  form, 
some  powers  belong  in  common.  They  may  do  all 
such  acts  and  things  as  will  n/>t  admit  of  being  left  un- 
done, without  prejudice  to  that  which  is  committed  to 
their  care.  As  for  example,  all  produce  which  would 
grow  worse  by  keeping  they  may  undoubtedly  sell.  (6) 
They  are  to  pay  the  testator's  debts,  and  may  dispose 
of  his  personal  property  for  that  purpose,  (c)  They 
may  also  receive  debts  due  to  the  testator,  (d)  and  may 
bring  actions  to  recover  them ;  (e)  and,  lastly,  they  may 
retain  debts  which  were  due  to  themselves  from  the 
testator.  (/) 

Duramt  n*u>-      An  administrator,  during  infancy,  may  make  leases, 

which  will  be  good,  till  such  infant  executor  come 
of  age,  (g)  and  perhaps  till  he  avoid  them  by  his 
entry/  But  he  can  do  nothing  to  the  prejudice  of 
the  infant;  therefore,  he  ought  not  to  sell  unless 
there  be  a  necessity  for  it ;  (A)  nor,  indeed,  will  his 
assent  to  a  legacy  be  effectual,  unless  he  has  assets- 
for  its  payment,  (i)  or  his  release  of  a  debt,  unless  he 
has  actually  received  it.  (k) 

^^dminii-       a.  joint  administration  resembles  in  all  respects  a 

joint  executorship ;  (I)  and  if  one  die,  the  right  of  ad- 
ministration survives  to  the  others,  (m) 

^f<  «*-  By  s.  4.  statute  38  Geo,  3.  c.  87.  if  an  executor  is 

absent  for  a  year  after  the  testator's  death,  out  of 

(b)  11  Vin.  Abr.  102,  103.  Cro.  El.  718.  5  Rep.  9. 

(c)  5  Rep.  29.  n.  b.  Hob.  250.  (d)  Com.  Dig.  Admon.  F. 
(c)  2  P.  Wms.  576,                              (/)  Com.  Dig.  Admon.  F. 
(g)  6  Rep.  67  b.  (A)  2  And.  132. 
(i)  5  Rep.  29  b.                                       (*)  l  RoU.  Abr.  910. 
(/)  2  Ves.  267.                                       (m)  2  P.  Wms.  121. 


•enttm. 
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the  jurisdiction  of  His  Majesty's  Courts,  and  a  suit 
is  instituted  in  a  Court  of  Equity  by  a  creditor,  the 
Court  in  which  the  suit  is  pending  is  empowered  to 
appoint  persons  to  collect  in  outstanding  debts,  or 
effects  due  to  the  testator's  estate.  And  by  sect.  7. 
the  same  powers  are  given  to  an  administrator  durante 
absentia,  as  are  vested  in  the  administrator  durante 
minoritate. 

As  the  personal  goods  of  the  deceased  devolve  upon 
the  executor  or  administrator,  he  has  a  right  to  take 
peaceable  possession  of  such  effects ;  and,  if  resisted,  he 
has -his  remedy  by  aciton  f  (0)  and,  on  producing  the 
probate  or  letters  of  administration  at  the  Bank,  he  has 
a  right  to  have  the  funded  property  of  the  deceased 
transferred  into  his  own  name. 
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Of  the  Remedies  at  Law  and  in  Equity. 

FOR  the  recovery  and  protection  of  the  rights 
and  interests  which  are  thus  vested  in  an  executor, 
the  law  has  armed  him  with  adequate  means.  He 
may  bring  his  action  in  a  Court  of  common  law 
on  a  debt  due  to  his  testator  on  bond,  or  by  judg- 
ment, statute,  or  recognizance,  and  also  by  cove- 
nant, where  the  subject  is  personalty.  Whatever  ac- 
tions the  testator  might  have  had  to  enforce  the  per- 
formance of  personal  contracts,  the  executor  is  com- 
petent to  bring  in  his  representative  capacity ;  and 
even  where  the  covenant  for  assuring  lands  was  broken 
in  the  testator's  lifetime,  the  executor,  though  not  ex- 
pressly named,  was  held  capable  of  bringing  his  action 
for  the  damages ;  damages  being  in  such  a  case  the 

(0)  11  Vin.  Abr.  207. 
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principal  subject,  and  not  accessary  to  the  realty 
only,  (p) 

Actions  abefer  breaches  of  simple  contracts  mad4 
with  the  testator,  whether  in  writing  or  not  in  writing, 
express  or  implied,  may  be  brought  by  the  etecutor. 
And  he  may  hold  the  defendant  to  bail,  on  an  affidavit 
of  his  belief  of  the  existence  of  the  debt,  (q)  as  if  he 
swears  to  the  books  of  the  testator,  and  that  he  believes 
them  to  contain  a  true  account,  (r)  v 

M^J^ito^t      ^or  'njlir*e8  d°ne  *°  t*16  person  or  freehold  of  the 
a  remedy  for  a  testator/  or  what  the  law  calls  torts,  the  executor  has 

wrong  done  to 

the  testator,     no  remedy.     But  by  virtue  of  the  stat.  4  Ed.  5.  c.  7. 

an  executor  is  entitled  to  recover  by  action  a  compen- 
sation in  damages  for  a  trespass,  in  taking  away  the 
testator's  goods  in  his  lifetime ;  and,  by  an  equitable 
extension  of  the  benefit  of  that  statute,  he  may  have 
other  remedies  for  injuries  done  to  the  testator's  chat- 
tels, in  his  lifetime,  as  trover,  for  the  conversion  of  the 
testator's  goods,  or  trespass,  for  cutting  the  corn 
growing  on  his  freehold,  and  carrying  it  away,  or  for 
entering  with  cattle  on  the  testator's  leasehold  pre- 
mises, (s)  An  executor  is  also,  under  the  same  bene- 
ficial construction  of  that  statute,  entitled  to  a  debt 
accrued  to  the  testator  for  not  setting  out  tithes,  and  to 
the  remedy  for  such  debt  given  by  the  statute  2  and  $ 
of  Ed.  6.  c.  IS.  (0  In  a  word,  the  executor  may  have 
his  remedy  by  action  for  every  injury  done  to  the  tes- 
tator's personal  estate  before  his  death.  And  it  seems 
also,  that  he  may  maintain  ejectment  for  an  ouster  of 
the  testator,  even  from  premises  whereof  he  was  seised 
in  fee,  proceeding  for  damages  only,  (u)  as  a  lessee  may 

(p)  Com.  Dig.  Admon.  B.  IS.  3  Bac,  Abr.  91. 
(?)  1  T.  R.  83. 

(r)  See  Walrond  v.  Frawbam,  Sir.  1219.  and  Netes ;  and  Rowaej  *. 
Dean,  1  Price  Rep.  402. 
(*)  3  Bac.  Abr.  91.  1  Vent  187. 
(0  1  Sid.  88,  497.  1  Vent.  30. 
(u)  1  Vent*  30.  Doe  v.  Potter,  3  T.  R.  13.  Co.  Litt.  385. 
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do  where  his  interest  expires,  pending  the  suit.  If  the 
premises  were  leasehold,  he  is  entitled  to  his  ejectment 
for  recovering  the  term  by  the  common  law.  And  on 
the  same  authority  he  may  avow  for  rent  in  arrear  at 
the  testator's  death,  as  incident  to  a  reversion  for 
years,  (x)  He  may  also  have  his  action  of  replevin  for 
goods  distrained  in  the  testator's  lifetime*  (y) 

In  numerous  cases  too,  where  the  cause  of  action  where  the 
has  happened  since  the  testator's  death,  the  executor  tioThL  hap- 
may  bring  his  action  at  such,  where  the  subject  of  the  tSSSu^ *  e 
action  vests  in  him  in  that  capacity.     Thus  he  may  dcath' 
maintain  quare  impedii,  where  the  testator  died  pos- 
sessed of  a. term  in  an  advowson,  and  the  disturbance 
was  after  such  death  ;  as  he  also  might  where  the  tes- 
tator died  within  six  months  after  the. usurpation,  («) 
So  also  wherever  a  debt  arose  after  the  testator's  death, 
upon  a  contract  made  with  him  in  his  lifetime,  or  where 
a  bond  was  forfeited,  or  the  goods  taken  after  that 
event.     And  he  may  avow  in  that  character  for  rent  of 
leasehold  premises;,  becoming  due  from  the  under-te« 
nant  after  the  testator's  death,  (a)    In  like  manner  he 
may  bring  an  action  as  executor,  wherever  a  contract 
is  made  with  him  as  such. 

Where  be  is  plaintiff  in  an  action,  which  he  must  when  an  m- 
bring  in  his  representative  capacity,  Tie  pays  no  costs,  32  &  Sit 
either  on  a  nonsuit  or  verdict :  but  if  he  may  bring  the  Uable  to  co,u-> 
action  without  naming  himself  executor,  there  he  is 
liable  to  costs,  whether  he  names  himself  executor  or 
not,  if  he  fail.    As  where  in  trover,  both  the  trover  and 
conversion  were  subsequent  to  the  death  of  the  testa- 
tor ;  (6)  or  where  he  proceeds  in  assumpsit  for  monies 
had  and  received  after  that  event.      Nor  will  he  be 
exempt  from  costs  where  he  fails  through  his  own  mis- 
pleading, (d)  gross  misconduct,  or  wilful  default.    For 

(*)  1  Roll.  Abr.  672. 

(y)  I  Sid.  82.  Gilb.  L.  of  Diet  3  ed.  156. 

(z)  Poph.  189.  4  Leon*  Id.  (a)  11  Vin.  Abr.  904. 

(b)  f  T.  R.  358.  (c)  6  T.  R.  654. 
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.an  escape  out  of  execution  on  a  judgment  obtained  by 
the  testator,  whether  the  escape  happened  in  the  life- 
time, (e)  or  after  the  death,  of  the  testator,  (/)  the 
executor  may  have  his  remedy  to  recover  against  the 
sheriff,  in  his  representative  capacity ;  so  also  where 
the  escape  happened  on  a  judgment  recovered  by  him- 
self as  executor.  (2) 
Of  the  relief         At  common  law,   if  the  plaintiff  died  after  final 
Ttltutc  17  car.  judgment,  and  before  execution,  the  executor  or  ad- 
2,c'8a  ministrator  might  proceed  to   execution  by  first  su- 

ing out  a  scire  facias ;  and,  if  the  testator  died  after 
execution  by  fieri  facias  had  been  taken  out  by  him, 
the  sheriff  might  go  on  to  levy  the  money,  and  might 
pay  it  over  to  the  executor.  If  the  plaintiff  died  at  any 
time  before  final  judgment,  the  suit  abated,  and  the  ex- 
ecutor had  to  begin  afresh.  But  by  the  statute  17  Car. 
2.  c.  8.  if  either  the  plaintiff  or  defendant  in  a  cause 
die  after  verdict,  and  before  judgment,  the  death  shall 
not  be  alleged  for  error,  so  as  the  judgment  be  entered 
within  two  terms  after  the  verdict ;  and  if  the  death 
^  take  place  after  the  assizes  have  commenced,  though 
before  the  verdict,  the  case  is  remedied  within  the  act. 
On  this  statute  the  judgment  is  entered  as  if  the  de- 
ceased party  were  still  living ;  (g)  but  before  execution 
can  be  had  upon  it,  there  must  be  a  scire  facias  to  re- 

(•)  Cro.  Car.  297.  Dy.  322.  (/)  3  Bac.  Abr.  57. 

(g)  1  Salk.  42. 

{2)  2  T.  R.  128.  Whether  an  action  does  or  does  not  lie  for  an  escape 
in  the  testator's  lifetime,  depends  upon  the  distinction  between  a  tort 
which  does,  and  a  tort  which  does  not,  vest  an  interest  in  the  part j 
wronged.  In  the  case  of  a  mere  tort,  the  rule  of  actio  personalis 
moritur  cum  persona  strictly  holds.  Thus  an  executor  cannot  main- 
tain an  action  on  the  case  for  an  escape  on  mesne  process  in  his  testa- 
tor's  lifetime.  But  for  an  escape  out  of  execution  in  his  testator's 
lifetime,  an  executor  may  have  his  action  on  the  case,  on  the  equity  of 
the  stat.  4  Ed.  3.  In  the  case  of  a  devastavit,  that  being  a  wrong 
Testing  an  interest,  and  a  debt  arising  ex  delicto,  the  action  survives 
to  the  executor.  See  Berwick  v.  Andrews,  2  Lord  Raym.  971.  Bat 
an  action  will  not  lie  against  an  executor  for  an  escape  in  the  lifetime 
of  his  testator. 
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vive  it,  and  judgment  must  be  entered  within  two 
terms  after  the  verdict,  and  such  scire  facias  must  pro- 
ceed as  on  a  judgment  against  the  party,  as  if  he  were 
living. 

By  the  statute  8  and  9  W.  3.  c.  11.  sec.  6.  provision  of  the  relief 
has  been  made  for  the  death  of  the  plaintiff,  after  inter-  SJaute  8ahnd9 
locutory,  and  before  final  judgment.     The  action  in  Wm-3.».6. 
such  case  shall  not  abate,  if  it  were  of  such  a  nature  as 
might  have  been  originally  brought  by  the  executor  or 
administrator,  but  the  executor  or  administrator  shall 
have  a  scire  facias  against  the  defendant ;  or  if  the  de- 
fendant die  after  such  interlocutory  judgment,  against 
his  executor  or  administrator.     And  if  the  defendant, 
his  executor  or  administrator,  appear,  and  shew  no 
cause  to  arrest  the  final  judgment ;  or  on  a  scire  facias, 
or  two  nihils,  make  default,  a  writ  of  inquiry  shall  go ; 
and  being  executed  and  returned,  judgment  final  shall 
be  given  against  the  defendant,  or  against  his  executor 
or  administrator.     On  this  latter  statute  the  judgment  is 
to  be  entered  for  or  against  the  executor  or  administra- 
tor, and  not  as  under  the  stat.  17  Car.  2.  for  or  against 
the  party  himself. 

As  a  temporary  executor  may  bring  actions  as  well  as  JJjJJJJ^117  "*" 
an    executor  generally  constituted,  so  the  same  right  cutorofane*. 

,         ,  ,  *  ,  .  n  «c«tor;  hus- 

deVOlveS  upon  the  executor  of  an  executor  by  virtue  of  band  of  an  ex- 

the  statute  25  Ed.  3.  c.  5.  The  husband  of  an  execu-  «ecutors.c°~ 
trix  has  also  the  full  right  of  bringing  actions :  but  he 
cannot  sue  in  the  representative  capacity  without  join- 
ing his  wife.  As  co-executors  make  but  one  person,  in 
consideration  of  law,  they  must  all  join  in  such  actions 
as  are  brought  in  this  right,  even  those  who  have  not 
proved  the  will,  (k)  And,  to  prevent  collusion  between  Summons  and 
a  debtor  and  a  co-executor,  the  law  has  provided  that  if 
one  executor  refuse  to  join  his  companion  in  an  action 
for  recovering  a  debt  due  to  the  testator's  estate,  the 
willing  executor  first  commencing  the  suit  in  the  names 
of  both,  may  afterwards,  by  summoning  the  other, 

(h)  Com.  Dig.  Pleader,  (2  D.l.) 
VOL.  II.  P 
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obtain  what  is  called  a  judgment  of  severance,  which  is 
an  authority  to  sue  alone;  and  the  same  judgment  shall 
be  given  for  default  upon  the  summons ;  and  then  the 
executor  so  having  summoned  may  proceed  without  the 
other,  and  the  judgment  and  execution  shall  be  in  the 
name  of  the  executor  so  proceeding  alone,  (i)  So  that 
if  the  party  severed  die  pending  the  proceedings,  the 
suit  shall  not  abate.  (A) 
of  the  reme-  An  administrator  has  legal  remedies  corresponding 
m"utrator."    and  co-extensive  with   those   of  an  executor.     Even 

where  their  authority  is  special  and  limited,  they  may 
maintain  actions  for  recovering  the  property  of  their 
intestates.  (/) 

If  the  limited  office  of  an  administrator  durante  mino- 

ritate  expire  after  judgment  obtained  by  the  executor's 

attaining  his  age,  such  executor  may  have  a  scire  facias 

to  execute  the  judgment,  (m) 

of  the  con-         The  distinctions  in  respect  to  the  prosecution  of  suits 

Sn£3»°rf   *nterruPted  ">y  the  deaths  of  the  personal  representa- 

SmhStJators  **ve8  8h°u'd  be  carefully  attended  to.     By  statute    17 

m  to  suiu  de-    Car.  2.  c.  8.  an  administrator  de  bonis  non  is  rendered 

pending.  .  .  _ 

capable  of  suing  a  scire  facias  on  a  judgment  after 
verdict  recovered  by  an  executor  or  administrator ; 
which  he  could  not  do  by  the  common  law.  And  if  the 
executor  or  administrator  had  sued  execution,  and  be- 
fore the  return  died,  the  administrator  de  bonis  non,  by 
the  equity  of  the  above  statute,  is  permitted  to  perfect 
execution,  (n)  If,  at  the  time  of  the  executor's  or 
administrator's  death,  the  money  was  actually  levied, 
it  shall  be  brought  into  court ;  and  the  administrator  de 
bonis  non,  on  producing  his  letters  of  administration, 
shall  be  entitled  to  receive  it.  (o)  And  so  it  is  said  he 
would,  even  if  the  judgment  had  been  by  default,  (p) 
The  statute  extends  only  to  judgments  after  verdict,  so 

(i)  3  Bac.  Abr.  33.     Cro.  Car.  420.  (*)  Co.  Litt.  139. 

(/)  2  P.  Wins.  676.  (m)  3  Bac.  Abr.  18.     Cro.  Car.  127, 

(«)  2  Lord  Raym.  1072.  (o)  2  Lord  Ray  mi  1074. 

(p)  6  Mod.  299. 
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that  if  the  executor  or  administrator  dies  after  obtaining 
judgment  without  a  previous  verdict,  the  case  is  at  com- 
mon law,  and  the  administrator  de  bonis  non,  on  ac- 
count of  his  paramount  title  and  want  of  privity,  being 
representative  of  the  first  testator  or  intestate,  is  obliged 
to  recommence  the  action,  (q)  But  if  such  judgment 
were  for  good*  taken  out  of  the  executor  or  administra- 
tor's own  possession,  the  immediate  representative 
of  such  executor  or  administrator  shall  have  scire 
facias,  and  account  with  the  administrator  de  bonis 
non.  (r) 

If  an  administrator  durante  minoritate  obtain  judg- 
ment, he  may  have  a  scire  facias  against  the  bail,  even 
after  the  executor  has  attained  his  age,  though  it  seems 
doubtful  whether  he  or  the  executor  shall  sue  execu- 
tion, (s) 

An  executor  may  prove  a  debt  due  to  his  testator  of  proof  under 
under  a  commission  of  bankruptcy,  and  may  sign  as  V°7' 

such  the  certificate  :  but  if  he  has  a  demand  of  his  own 
against  the  estate,  as  well  as  one  in  right  of  his  testator, 
he  will  not  be  allowed  to  sign  in  both  capacities,  (t) 
The  executor  of  the  bankrupt  is  entitled  to  his  allow- 
ance, (m) 

Where  an  executor  finds  the  administration  of  his  ^obtaining- 
testator's  property  embarrassed,  difficult,  or  hazardous,  of  tbeciJta?' 
he  may  have  the  claims  of  the  creditors  adjusted  by  a  m  eqmt7# 
court  of  equity,  by  instituting  a  suit  against  the  credi- 
tors for  that  purpose,  (v) 
In  equity  one  executor  may  sue  his  co-executor;  of  the  remedy 

,  .*        •  .  ,,  .    ^     ,  of  an  executor 

and  if  co-executors  commence  proceedings  in  that  court,  against  hit  co- 
and  one  of  them  die,  the  suit  will  not  abate.  tq5ty!°rm 

If  pending  a  suit  the  plaintiff  die,  his  executor  may 
continue  it  by  bill  of  revivor.  And  if  a  bill  be  brought 
by  an  administrator  durante  minoritate,  and  pending  the 

(?)  Cro.  Jac.  4.     1  Roll.  5  Rep.  9  b.  (r)  Yelv.  33. 

(#)  2  Lev.  37.  (t)  1  Atk.  85.  («)  Id.  208,  209. 

(v)  Com.  Dig.  Chancery,  3  G.  6. 
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suit  the  executor  come  of  age,  he  may  continue  the  suit 
by  a  supplemental  bill,  (x) 

An  executor  may  have  relief  by  injunction  in  equity 
to  restrain  a  person  in  possession  of  private  letters  of 
the  testator  from  publishing  them  without  the  permis- 
sion of  the  plaintiff,  (y) 

Upon  the  death  of  a  partner  in  trade,  his  interest  in 
the  stock  devolves  upon  his  executor  or  administrator ; 
and  shall  not  Survive  to  the  surviving  partners,  al- 
though the  remedies  for  recovering  the  joint  property 
survives.  Equity  treats  the  survivor  as  a  trustee  for  the 
representatives  of  the  deceased  partner  who  are  con- 
sidered as  having  a  specific  lien  on  the'  share  of  the 
deceased.  (*) 

When  an  executor  has  admitted  assets,  a  bill  may  be 
filed  by  a  legatee  in  equity ;  and  an  admission  of  assets 
to  one  of  several  legatees  is  an  admission  to  all.  (a)  So  a 
payment  of  one  legacy  raises  a  presumption  of  assets 
sufficient  to  pay  all  legacies;  and  the  executor,  if 
solvent,  will  be  obliged  to  pay  all  the  other  legatees  in 
full ;  nor  will  equity  countenance  a  bill  by  the  executor 
against  the  paid  legatee  to  compel  him  to  refund.  (6) 
If  an  executor  be  insolvent,  equity  will  restrain  him 
from  acting,  and  appoint  a  receiver  of  the  testator's 
assets  in  his  place,  (c) 

The  legatees  cannot,  except  in  the  case  of  collusion, 
follow  the  assets  when  the  executor,  (who  has  complete 
power  over  the  personality)  has  misapplied  them  by  an 
entire  payment  to  a  particular  legatee,  (d)  But,  on  a 
bill  filed  against  the  executor,  he  will  be  directed  to  pay 

(*)  Mitf.  Plead.  61.  (y)  Ambl.  737. 

(*)  1  Ves.  242.  (a)  Cook  v.  Martyn,  2  Atk.  3. 

(b)  Orr  v.  Kaines,  2  Ves.  104.  and  see  Copin  v.  Copin,  2  P.  Wins. 
296. 

(c)  Utterson  v.  Mair,  2  Ves.  J.  98.     M'Leod  <?•  Drummond, 
14  Ves.  J.  361.  17  Ves.  J.  153,  170. 

(d)  Keane  v.  Roberts,  4  Madd.  330,  353. 
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the  balance  into  Court,  (e)  And  if  he  wastes  the  assets 
and  becomes  bankrupt,  the  legatees  may  prove  against 
him  under  his  commission  to  the  extent  of  the  fund 
wasted.  (J) 

Where  there  were  not  assets,  at  the  time  of  the  death,  Whew  an  «•- 
to  pay  both  debts  and  legacies,  an  unsatisfied  creditor  S^dufL- 
may  compel  a  satisfied  legatee  to  refund ;  and  an  unsa-  KSk^tmM  a 
tisfied  legatee  may  compel  him  to  refund  in  proportion, 
in  case  the  executor,  who  is  personally  liable  in  the  first 
instance,  is  insolvent,  (g)    But  where,  at  the  time  of  the 
death,  there  were  assets  sufficient  to  pay  both  debts  and 
legacies,  neither  an  unsatisfied  creditor  or  legatee  can 
compel  a  satisfied  legatee  to  refund,  though  the  estate 
may    have  been  since  rendered    inadequate  by  the 
executor's  mismanagement.  (A) 

(0)  Curgenven  r.  Peters,  3  Anst  751. 

(/)  Ex  parte  Shakeahaft,  3  Bro.  C.  C.  1 97. 

(g)  See  1  P.  Wins.  495. 

(A)  See  Opinion  of  P.  Wmi.  on  Anon.  1  P.  Wmi,  491. 
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CHAP.  II. 


DUTIES   OF   EXECUTOR  AND   ADMINISTRATOR. 


SECT.  I. 

Of  the  duties  of  an  Executor  and  Administrator  in  re- 
spect to  the  Funeral  and  Official  Charges,  and  pay- 
ment of  Debts. 

2Idthteiiul^ift-  ^^  provide  for  the  funeral  is  naturally  first  in  order  ; 

tarycbargts,     an  office  which  may  be  discharged  before  probate,  and 

the  expenses  connected  with  which  stand  in  priority 
before  all  other  debts  and  charges :  (a)  but  extrava- 
gance should  be  avoided,  as  unnecessary  expense  will 
not  be  allowed  against  the  creditors.  The  amount 
should  be  regulated  with  reference  to  the  circumstances 
of  the  deceased. 

The  proving  of  the  will  is  the  duty  and  charge  which 
the  executor  is  next  called  upon  to  perform  and  satisfy. 
The  inventory  succeeds,  which,  in  pursuance  of  the 
bond  to  be  entered  into  according  to  the  stat.  22  and 
23  Car.  2.  c.  10.  must  exhibit  a  true  and  perfect  ac- 
count of  the  goods,  chattels,  and  credits,  of  the  deceased 
which  have  come  to  the  possession  of  the  executor ; 
and  though  no  such  inventory  is,  in  practice,  exhibited  in 
general  cases,  yet  an  executor  or  administrator  is  al- 
ways subject  to  be  cited  for  that  purpose  in  the  spiritual 
court;  and  the  spiritual  judge  will,  in  special  cases,  at 
the  instance  of  a  party  interested,  decree  an  inventory  to 
be  exhibited  before  the  issuing  of  the  probate  or  let- 
ters of  administration,  and  the  same  must  be  substan- 
tiated by  a  special  oath.  (6)  An  inventory,  after  being 
exhibited  on  oath,  cannot  be  impeached  in  the  eccle- 
siastical court;  yet  objections  may  be  made  to  it  which 

(a)  11  Vin.  Abr.  432.  (6)  4  Burn's  Eccl.  L.  260. 
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must  be  answered  upon  oath  :  but  such  oath  cannot  be 
contradicted  :  the  more  effectual  relief  lies  in  a  Court  of 
Equity. 

The  next  duty  of  an  executor  or  administrator  is  the  or  tb<  legal 
payment  of  the  debts  of  the  deceased  which  must  be  SbS «  tot? 
done  in  the  legal  order.  p*l 

First,  the  debts  due  to  the  crown  by  record  or  spe- 
cialty. 

Secondly,  those  arising  upon  certain  statutes. 
Thirdly,  debts  of  record  in  general. 
Fourthly,  debts  due  by  specialty  in  general. 
Fifthly,  debts  due  by  simple  contract. 
And  here  it  may  be  observed,  that  all  obligations  or 
specialties  to  the  use  of  the  king  are  of  the  same  nature 
as  a  statute  staple :  (c)  but,  to  be  entitled  to  this  para* 
mount  preference,  the  debts  to  the  king  must  arise  by 
record  or  specialty ;    and  therefore  all  debts  to  the  king 
which  are  of  no  higher  degree  than  simple  contracts, 
though  they  are  to  be  preferred  to  debts  by  simple  con- 
tract due  to  the  subject,  are  nevertheless  inferior  in 
rank  to  debts  of  record  or  specialty  due  to  the  subject : 
thus   fines  and  amerciaments  arising  to  the  king  in 
courts  baron,  or  courts  not  of  record,  or  for  copyhold 
estates,  or  forfeitures  by  outlawry  or  attainder  before 
office  found,  are  not  entitled  to  the  preference  above 
stated  to  belong  to  the  crown.     But  if  the  king's  im- 
mediate debtor  be  outlawed,  then  whether  such  debt  be- 
comes a  debt  of  record  by  the  outlawry  or  not  will  de- 
pend upon  the  fact  whether  it  be  on  mesne  process,  or 
after  judgment.     In  the  former  case  it  is  not,  in  the 
latter  it  is,  a  debt  of  record,  (d) 

And  if  a  debt  by  specialty  be  assigned  to  the  king, 
his  prerogative  does  not  attach  upon  it,  so  as  to  entitle  it 
to  payment  by  the  executor  before  bond  or  judgment 
creditors,  (e)  It  is  said  also  that  rents  due  to  the  Crown 
have  only  the  rank  of  simple  contract  debts,  (f)    The 

(e)  Dalk  Sheriff.  55,  1S3.       (d)  11  Viu.  Abr.291.  3  Bac.  Abr.  80* 
(e)  11  Vin.  Abr.  301.  (/)  3  Bac.  Abr.  80. 
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forfeitures  on  some  particular  statutes  come  next  to  the 
debts  to  the  Crown  by  record ;  as  the  forfeiture  for  not 
burying  in  woollen  by  30  Car.  2.  c.  3. ;  money  due  from 
the  overseers  of  the  poor  by  17  Geo.  2.c.  38.  s.  3. ;  and 
to  the  post-office  for  letters  by  9  Ann.  c.  10.  s.  30. 

Next  to  the  king's  debts  of  record,  with  the  excep- 
tions above  mentioned,  debts  due  upon  judgments  (that 
is,  upon  judgments  against  the  testator, — not  the  execu- 
tor,) in  all  courts  of  record,  or  decrees  in  Equity,  (g) 
are  to  be  paid,  whether  such  judgments  be  voluntary  or 
in  invitum.      Nor   is    there  any  distinction  between 
judgments  actually  entered  up  against  the  testator,  and 
those  which  are  entered  up  after  his  death,  but  which 
relate  to  a  verdict  obtained  in  his  lifetime,  and  are 
therefore  to.be  regarded  as  if  given  in  his  life-time, 
under  the  stat.  17  Car.  2.  c.  8.,  or  those  which,  being 
signed  at  any  time  during  the  term  or  the  vacation  im- 
mediately subsequent,  relate  back  to  the  first  day  of  the 
term  by  the  common  law,  although  the  defendant  died 
before  the  signing-  (h)     It  seems,  however,  that  a  final 
judgment  entered  up  against  the  testator  after  his  death, 
grounded  upon  an  interlocutory   judgment   obtained 
against  him  in  his  lifetime  pursuant  to  the  stat.  8  and  9 
Wm.  3.  c.  11.  being  to  be  entered  against  the  represen- 
tative and  not  the  intestate  himself,  cannot  be  pleaded 
by  an  administrator  to  an  action  brought  against  him  on 
his  testator's  bond,  (i)     Priority  of  judgments  does  not 
depend  either  upon  the  dignity  of  the  court  (provided 
it  is  a  court  of  record,)  or  upon  the  original  cause  of 
action.     It  is  of  the  same  strength  whether  the  debt 
was  by  simple  contract  or  by  specialty,  (k) 

Between  judgments,  priority  of  time  is  immaterial 
— the  executor  may  satisfy  which  he  pleases,  unless  a 
preference  has  been  gained  by  a  scire  facias  sued  out 
upon  the  judgment.  But  if  two  judgment  creditors 
take  out,  each  of  them,  a  scire  facias,  the  executor  may 
give  a  preference  to  that  upon  which  the  scire  facias  was 

(g)  2  Fonbl.  412.  n.  (s)  (A)  0  T.  Rep.  368.    7  T.  ft.  20. 

(t)  Com.  Dig.  Pleader,  2  D.  9.  (k)  11  Yin.  Abr.  296*  et  seq- 
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last  sued  out,  by  confessing  the  action.  (/)  A  judgment 
in  a  foreign  country  has  the  rank  only  of  a  simple  con- 
tract debt;  (m)  and  so  it  is  with  .respect  to  a  judgment 
not  docqueted  according  to  thestat.  4  and  5  W.  and  M. 
c.  10.  (n)  In  such  a  case  the  docqueting  is  the  only 
notice  that  the  executor  need  attend  to :  but,  as  the 
statute  does  not  extend  to  judgments  in  inferior  courts  of 
record,  the  executor  must  take  notice  of  them  at  his 
own  peril,  (o)  There  must  be  actual  or  implied  notice 
of  a  decree  to  make  an  executor  liable  for  not  giving  it 
its  preference,  and  the  only  implied  notice  has  been  held 
to  be  the  pendency  of  the  suit,  (p)  But  the  executor 
must  have  bis  protection  and  indemnity  for  such  pay- 
ments under  decrees  against  suits  by  the  other  creditors, 
by  application  to  equity  for  ah  injunction,  (q)  Debts 
due  upon  recognizances,  such  as  are  usually  .  entered 
into  before  a  court  of  record,  or  a  magistrate  duly  autho- 
rised, to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  . 
debts,  &c.  statutes  merchant,  statutes  staple,  and  recog- 
nizances in  the  nature  of  statute  staple  (which  last  de- 
scription of  securities  are  now  but  little  used)  come  next  ; 
and  the  date  of  them  is  immaterial,  with  respect  to  the 
payment. 

Debts  by  specialty  are  next  in  rank  to  debts  of  re- 
cord, as  for  rent,  (whether  such  rent  be  reserved  by 
lease  in  writing  or  by  parol,)  (r)  or  on  bonds,  covenants, 
and  other  sealed  instruments ;  and  these  debts  are  all, 
inter  se,  of  equal  dignity.  The  profits  of  the  land 
leased  are,  in  all  cases,  to  be  applied  by  the  executor  to 
the  payment  of  the  rent ;  and  if  they  are  insufficient  to 
answer  such  rent,  the  residue  is  payable  out  of  the 
general  assets,  as  other  debts  by  specialty.  A  bond, 
even  before  it  is  due,  ranks  before  a  simple  contract  debt ; 
and  the  executor  may  plead  the  existence  of  such  a 
bond  in  defence  to  an  action  by  a  simple  contract  cre- 

(0  Via.  Abr.  209.  («)  11  Vin.Abr.  291.  Doug.  1. 

(*)  3  BL  Com.  307.    8  T.  Rep.  384.     1  Bos.  and  PoL  307. 
(o>  3  P*  Wma.  1 17.      (p)  %  P.  Wmi.  482.  3  FoobU  156.  not.  (n.) 
(q)  3  P.  Wmi.  401.  not.  (F.)  (r)  3  Bac.  Abr.  84,  08. 
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ditor.  (s)  But  the  executor  ought  not  to  pay  the 
money  upon  a  bond  not  yet  due  in  preference  to  a  bond- 
debt  already  due :  and  the  liability  upon  a  contingent 
security,  before  the  contingency  happens,  shall  not  be 
admitted  to  delay  the  payment  of  a  simple  contract  cre- 
ditor, (t)  Where  the  contingency  has  taken  place,  it  is 
as  if  there  had  been  no  contingency  at  all.  (w) 

Simple  contract  debts  are  to  be  preferred  to  bonds 
merely  voluntary :  but  such  bonds  are,  nevertheless,  to 
be  satisfied  before  legacies,  (t?) 

The  next  order  of  debts  are  those  arising  upon 
simple  contract :  but  it  seems  that,  among  debts  of  this 
description,  the  claims  of  the  King  are  to  be  first  satis- 
fied ;  (to)  and,  with  that  exception,  the  executor  may 
prefer  whom  he  pleases  in  the  order  of  payment,  among 
the  creditors  of  this  class,  except  that  it  has  been  said 
that  the  wages  of  servants  are  entitled  to  a  preference. 
If  an  action  be  actually  brought  against  an  executor  for 
a  debt  of  the  testator,  a  right  is  gained  to  the  payment 
of  that  debt  in  preference  to  the  other  debts  of  the  same 
degree.  (1)  But  if  another  creditor  of  the  same  class 
afterwards  brings  his  action,  and  first  recovers  judg- 
ment, he  must  first  be  satisfied ;  and  the  executor  may 
accelerate  such  right  by  confessing  judgment  to  the 
action  latest  brought,  (x)  Such  confessed  judgment, 
though  entered  after  an  interlocutory  judgment  obtain- 
ed at  the  suit  of  another,  shall  stand  before  it  in  the 
order  of  payment,  (y)  But  it  has  been  recently  de- 
cided that  the  contrivance  of  an  executor  to  extend  this 

(t)  3  Bac.  Abr.  81.      (I)  11  Via.  Abr.  105.      (m)  6  T.  Rep.  307. 
(v)  Ca.  temp.  Talb.  156.  (w)  3  Bac.  Abr.  80.  in  not. 

(x)  1 1  Vin.  Abr.  296.    1  P.  Wins.  295.  (y)  2  Atk.  386. 


(1)  It  is  true,  that  where  an  action  is  brought  by  a  creditor  of  the 
testator  against  his  executor,  he  is  restrained  from  paying  any  other 
creditor  in  equal  degree  ;  yet  any  of  the  creditors  may  file  a  bill  in  a 
court  of  equity  against  the  executor  for  an  account,  in  which  case  all 
the  creditors  may,  as  it  seems,  be  compelled  to  take  an  equal  distri- 
bution of  the  assets. 
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preference  by  confessing  a  judgment  to  one  creditor  a* 
a  trustee  for  many  others,  cannot  be  supported.  (*) 
This  power  of  preferring  one  creditor  to  another  in 
equal  degree  may,  under  particular  circumstances,  be 
exercised  in  furtherance  of  justice :  but  the  general 
duty  of  an  executor  is,  certainly,  to  make  an  equal  dis- 
tribution among  creditors  in  equal  degree.  Notice  of  a 
specialty  debt  obliges  the  executor  to  the  payment 
thereof,  before  any  debt  of  inferior  degree  ;  nor  is  it 
material  in  what  manner  such  notice  comes  to  him. 
Las  pendens  is  always  notice ;  and  of  debts  of  record  an 
executor  is  bound  to  take  cognizance,  provided  they  are 
docqueted,  where  the  statute  requires  it. 

Without  actual  notice,  or  what  the  law  considers  as 
notice,  the  executor  is  justified  in  paying  an  inferior 
debt,  although  a  superior  debt  should  thereby  go  unsatis- 
fied. But  this  should  not  be  done  with  such  precipi- 
tance as  not  to  leave  time  to  specialty  creditors  to  give 
notice  of  their  debts  ;  as  unreasonable  haste  would  be 
evidence  of  fraud.  And  it  is  to  be  observed  that  an  ex- 
ecutor acts  illegally  in  confessing  judgment  to  an  action 
for  an  inferior  debt,  after  notice  of  the  existence  of  one 
of  a  higher  description  .(a) 

An  executor  may  retain  out  of  the  assets  in  his  hands 
the  amount  of  a  debt  of  his  own,  in  preference  to  all  the 
debts  of  other  persons  standing  in  equal  degree :  but  he 
has  no  such  advantage  against  those  frhose  debts  are 
above  his  own  in  degree.  If  the  same  person  is  exe- 
cutor of  both  the  obligor  and  obligee,  or  executor  of 
the  one  and  administrator  of  the  other,  he  may  retain, 
as  the  representative  of  the  debtor,  the  amount  of  the 
debt  owing  to  him,  as  representative  of  the  cre- 
ditor. (6)  And  this  right  of  retention  devolves  to  the 
executor  of  an  executor,  (c)  A  special  executor  or  ad- 
ministrator, whose  authority  is  limited  as  to  time,  or 
extends  over  only  a  part  of  the  assets,  possesses  the 

(*)  1  M.  andS.  395.  (a)  1  T.  R.  690. 

(6)  1 1  Via.  Abr.  263.  (o)  1 1  Via.  Abr.  263. 
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same  privilege  pro  tanto  ;  and  though  an  executor  de  son 
tort  has  no  such  right,  yet  if  administration  be  granted 
to  a  creditor,  and  afterwards  repealed  at  the  suit  of 
the  next  of  kin,  such  creditor  may,  nevertheless,  retain 
against  the  rightful  administrator,  (d)  And  if  a  credi- 
tor, being  appointed  executor  with  others,  refuse  to  ad* 
minister,  he  may  sue  the  other  executors  for  the  debt,  (e) 
If  a  surety  in  a  bond  be  made  the  executor  of  his  prin- 
.  cipal,  and  after  his  death  is  compelled  to  pay  the  bond 
debt,  this. does  not  give  him  a  right  to  retain  on  the 
footing  of  a  bond  creditor  on  his  testator's  estate ;  but 
it  has  been  said  that  it  authorises  him  to  retain  in 
quality  of  a  simple  contract  creditor,  (J)  But  in  all 
these  cases  it  is  to  be  remembered  that  an  executor 
shall  not  be  allowed  to  retain  his  own  debt,  to  the  pre- 
judice of  his  co-executor  in  equal  degree,  but  the 
assets  shall  go  in  discharge  of  both  their  debts  in  the 
same  proportion,  (g) 


SECTION  II. 

Of  the  duly  of  Executors  as  to  the  Payment  of  Legacies. 

The  principal  doctrines  and  decisions  concerning 

legacies,  in  general,  have  been  treated  of  in  the  former 

Volume.    This  section  will  therefore  be  confined  to  the 

mere  duty  and  office  of  the  executor  concerning  them. 

To  the  official  duties  of  the  executor,  every  other 

claim  under  the  will,  as  to  the  personal  property  of  the 

As  to  tfa  ne-   testator,  is  subordinate :  and  it  is  his  duty  to  see  that 

•«Kn7of°tb«  *  the  fund  is  first  applied  to  the  satisfaction  of  the  credi- 

SSSSl        tow-     The  persona]  property  devolves  first  upon  him 

to  enable  him  to  fulfil  his  primary  duty  of  paying  his 
testator's  debts.  No  legacy,  therefore,  takes  effect  in 
the  legatee,  until  executed  by  the  assent  of  the  execu- 

(d)  11  Vin.  Abr.  «65.  (*)  11  Vm.  Abr.  *S2. 

(J)  Toll.  Ex.  2d  Edit  308.  (*)  11  Via.  Abr.  7*. 
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tor :  but  the  assent  of  one  of  several  executors  is  suffi- 
cient, (a)  And  if,  notwithstanding  a  deficiency  of 
assets,  he  pays  legacies,  he  makes  himself  responsible  to 
the  creditors  to  the  extent  of  the  legacies  so  paid.    . 

This  assent  of  the   executor  is  equally  necessary,  Difference  u 
whether  the  legacy  be  general  or  specific.    And  if  the  iLentin  Ae° 
legatee,   in  either  case,  takes  the  thing  bequeathed,  J*^^*" 
without  such  assent,  he  is  liable  thereby  to  an  action  of  <**«!•***••• 
trespass  by  the  executor.    Even  if  the  chattel  be  in  the 
hands  of  the  legatee  at  the  time  of  the  testator's  death, 
he  cannot  retain  it  against  the  demand  of  the  executor. 
If  such  legacy  is  payable  out  of  the  general  funds  of 
the  testator,  the  law  will  not  raise  an  implied  promise 
on  proof  of  an  acknowledgment  of  assets,  so  as  to  en* 
able  the  legatee  to  bring  an  action  at  law,  the  reasons 
of  which  rule  are  well  expounded  in  Deeks  v.  Strutt  (6) 
In  the  case  of  the  bequest  of  a  specific   thing,  the 
assent  passes  the  legal  title  under  the  will,  (c)    The 
rule  is  the  same,  whether  the  subject  of  the  bequest  be  a 
personal  or  real  chattel.    And  the  assent  of  the  execu- 
tor vests  the  term,  or  other  specific  thing  bequeathed,  in 
the  legatee,  from  the  death  of  the  testator,  by  relation,  (rf) 
As  this  interest  is  vested  in  the  executor  for  the 
sake  only  of  other  persons,  it  is  compatible  with  an  in* 
terest  vested  in  the  legatee,  which,  if  he  die  before  the 
executor's  assent,    passes  to   his  personal  represen- 
tatives. 

Even  the  release  of  a  debt  by  the  will  of  a  creditor, 
and  which  operates  by  extinguishment  rather  than  by 
donation,  is  so  far  in  the  nature  of  a  legacy,  that,  to  be 
complete  and  effectual,  it  ought  to  have  the  executor's 
assent,  (e)    But  in  all  cases,  and  in  the  last  more  espe- 

(a)  Com.  Dig.  Admon.  (c.  8  )  (b)  5  T.  R.  690. 

(c)  Doe  d.  Lord  Saye  and  Sele  9.  Guy,  3  East  120.  and  fee  Para- 
mour v.  Yardley,  Plowd.  539. 

(d)  Saunders's  Case,  5  Rep.  12  b.  Chamberlain  v.  Chamberlain, 

1  Chan.  Ca.  256.    Bastard  v.  Stukeley,  2  Lev.  209.      Barton's  Case, 

2  Freem.  289.    Chandos  c.  Talbot,  2  P.  Wms.  610. 

(e)  2  P.  Wms.  332. 


223*  Office  of  Executor*  and  Administrator*,     [part  vi. 

cially,  a  slight  expression,  or  demonstration  of  assent,  is 
sufficient, 
what  amount!      The  assent  of  an  executor  may  be  inferred  from  his 
acts,  and  such  constructive  assent  will  be  as  available 
as  an  assent  positively  and  expressly  given.    Thus  any 
recognition  of   the  property  or  right  of  the  legatee 
amounts  to  such  assent; — as,  if  the  executor,  in  any 
manner,  deals  with  the  legatee  as  the  owner.  (/)    If 
a  term  of  years  be  devised  to  one  for  life,  remainder  to 
another,  the  assent  of  the  executor  to  the  first  devise 
operates   as  an  assent  in  favour  of  the  remainder- 
man, (g)  and  an  assent  to  the  remainder  is  an  assent  to 
the  preceding  estate ;  for,  in  legal  consideration,  they 
make  together  but  one  estate,  (h)    Nor  can  the  exe- 
cutor give  such  assent,  upon  terms  which  subject  it  to 
be  withdrawn  upon  any  subsequent  event:  but  he  may 
impose  a  condition,  precedent  to  the  payment  of  the 
legacy,  though  he  cannot  encumber  it  with  future  sti- 
pulations: and  whenever  the  assent  is  given,  it  must 
relate  to  the  testator's  death,  and  perfect  the  title  of  the 
legatee,  ab  initio.    An  assent  to  a  devise. for  a  lease  for 
years  is  also  to  be  considered  as  an  assent  to  all  con- 
ditional springing  and  derivative  interests,  coupled  with 
it  by  the  devise,  (i)     Thus,  an  assent  to  the  devise  of  a 
term  in  land  is  an  assent  to  rent  or  common,  devised 
out  of  it.  (k)    Though  it  is  said  that  if  a  man  have  a 
lease  for  years,  and  devise  out  of  it  a  rent  or  common 
to  A.,  and  devise  the  lease  itself  to  B  ,  and  die,  and  his 
executors  pay  the  rent,  or  assent  that  A.,  the  devisee 
of  the  common,  shall  put  in  his  cattle  and  use  the  com- 
mon, this  is  no  assent  that  B.  shall  have  the  term,  for 
they  are  distinct  things.  (/) 

An  assent  by  one  named  executor  in  a  will  is  of  no 
avail,    unless  he  has  attained  the  age  of  twenty-one 

(/)  4  Bac.  Abr.  445.    2  Vent,  358. 

(g)  1  Roll.  Abr.  620.    Plow.  545  n. 

(h)  Com.  Dig.  Adra.  (c.  6.)  (0  1  Roll.  Abr.  69a 

(*)  1  Roll.  Abr.  620.  (0  Plow.  521. 
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yean  :  (m)  but,  as  we  have  seen,  he  may  consent,  be* 
fore  taking  out  probate. 

If  a  power  is  given  to  an  executor  to  divide  money  when  the  «- 
among  children  at  his  discretion,  his  disposition  thereof  diction a«  to, 
must  not  be  unreasonable;  and  where  a  grossly  un-  how^utobe 
equal  distribution,  under  such  circumstances,  has  been  **%£S&1l* 
made,  equity  has  set  it  aside,  and  decreed  a  more  equal 
division.  («)    But  an  equal  distribution  may  not,  in  some 
cases,  be  a  reasonable  distribution ;  and  in  one  case  the 
Court  decreed  a  double  amount  to  one  who  stood  in 
greater  need  of  it  than  the  other  objects  of  the  distri- 
butive bequest,  (o)      In  the  exercise  of  such  discre- 
tionary authority  the  executor  may  vary  the  amount 
among  the  objects ;  but  not  in  an  illusory  or  plainly 
inequitable  manner,  (p) 

And,  where  a  legacy  was  given,  to  be  disposed  of 
among  such  of  the  testator's  relations,  at  such  times, 
and  in  such  proportions,  as  the  executor  in  his  discre- 
tion should  judge  most  proper,  he  was  not  restricted 
in  his  selection  to  the  next  of  kin.  (q)  If  a  suit  is  in- 
stituted, the  course  appears  to  be  to  refer  it  to  the  mas- 
ter, with  liberty  for  the  defendant  to  lay  a  scheme  be- 
fore him  for  the  disposition  of  the  fund,  that  the  Court 
may  be  satisfied  that  the  whole  fund  is  applied,  (r) 

Where,  however,  a  testator  bequeathed  400/.  a  piece 
to  two  of  his  sisters,  and  to  his  third  sister,  what  his 
executors  should  think  fit,  the  Court  decreed  that  the 
third  sister  should  have  400/.  also,  if  the  estate  of  the 
testator  would  afford  it,  to  place  her  upon  an  equality 
with  her  sisters.  (*) 

An  assent  to  a  void  legacy  must  necessarily  be  itself  of  theexe- 
void,  upon  the  same  principles  as  an  attornment  to  a  ™tto  oTTi*. 

gacy  to  aim- 
Cm)  Stat.  38  Geo.  3.  c.  87. 

(«)  4  Bac.  Abr.  340.    2  Ves.  640.  (o)  2  Vera.  421. 

(/> )  5  Ves.  J.  149.     7  Id.  124.    9  Id.  382.  and  see  French  v.  Da- 
vidson, 3  Madd.  396.    See  also  Bennett  v.  Honeywood,  Ambl.  710. 
Supple  v.  Lowson,  Ambl.  729.    Forbes  v.  Ross,  2  CoxC.  C.  113. 
(4)  Supple  9.  Lowson,  Ambl.  729.  (r)  S.  C. 

(#)  Wareham  t>.  Brown,  2  Vern.  22. 
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void  grant  is  without  effect  in  the  law.  (t)  Where  an 
executor  is  also  a  legatee,  his  assent  is  necessary  to  vest 
the  legacy  in  him  in  the  capacity  of  legatee ;  and  until 
he  is  acquainted  with  the  competency  of  the  assets,  he 
cannot  claim  it  as  such.  If  he  enters  or  takes  posses- 
sion generally,  without  claim  or  demonstration  of  his 
election,  it  is  said  he  shall  have  it  as  executor,  and  not 
as  legatee ;  (u)  and  it  follows  upon  principle,  that  an 
executor's  execution  of  a  legacy  to  himself  must  ope- 
rate as  a  confirmation  of  an  ulterior  interest  in  another 
person  in  the  same  thing,  (v)  His  consent  to  his  own 
legacy  may,  like  his  assent  to  the  legacy  given  to  ano- 
ther, be  express  or  implied.  His  acting  upon  it  in 
any  manner  as  a  legacy,  and  still  more  his  declaration 
that  he  takes  it  as  such,  constitutes  an  assent  effectual 
to  render  him  a  legatee,  (to)  And,  in  the  case  of  a  de- 
vise to  several  executors,  one  of  them  may  assent  for 
his  own  part,  (x) 
h#™  1?^  If  a  legacy  is  given  to  an  executor  as  such,  or  to  one 
£?!m  to !?'  by  name>  who  is  by  the  same  will  appointed  executor, 
entitle  himself  jje  must  take  upon  himself  the  burthen,  in  order  to  en- 
title himself  to  the  benefit ;  (y)  and  that  whether  the 
legacies  were  left  him  expressly  for  his  care  and  trouble 
or  not.  Taking  out  probate  is  generally  enough 
to  entitle  him.  (s)  And  where  he  has  died  before 
probate,  his  concurrence  in  the  directions  and  dis- 
bursements for  the  funeral,  though  slight,  and  of  tri- 
fling amount,  has  been  held  sufficient  to  entitle  him 
even  where  the  legacy  was  given  to  him  expressly 
for  his  care  and  loss  of  time,  (a)    If  the  bequest  is  to 

(t)  Vin.  Ab.  tit.  Devise,  E.  a.  2.  pi.  2. 

(u)  Dy.  277.     1  Roll.  Ab.  61.     10  Rep.  47  b. 

(v)  Paramour  v.  Yardley,  Plow.  541. 

(w)  1  Lev.  25.     1  Roll.  Ab.  610.  620.    Plow.  539.    Dy.  277. 

(x)  1  Roll.  Abr.  618. 

(y)  Carrie  t>.  Pye,  17  Vei.  J.  466.  Reed  v.  Devaynes,  2  Cox 
C.  C.  285.  Stackpoole  v.  Howell,  13  Yes.  J.  417.  Freeman  v.  Fair* 
lie,  3  Meriv.  31. 

(«)  Reed  v.  Devaynei ,  2  Cox  C  C  285. 

(«)  Harriaon  v.  Rowley,  4  Vet.  J.  212. 
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the  executor,  who  takes  out  probate,  but  makes  it  evi- 
dent from  his  subsequent  conduct  that  the  same  was 
obtained  without  a  real  intention  to  do  the  duties  be- 
longing to  the  office,  the  executor  it  is  conceived  would 
be  held  not  entitled,  for  it  would  be  a  fraud  upon  the 
testator's  bounty.  And  it  may  be  safely  assumed  that  if 
the  executor  acts  in  opposition  to  the  will,  or  renounces 
the  office,  or  refuses  to  act,  he  forfeits  the  legacy,, 
which  is  considered  as  given  to  him  upon  an  implied 
condition  that  he  will  both  prove  the  will  and  act  in  the 
execution  thereof,  (6)  Though  it  has  been  held,  where 
a  testator  expressed  his  bequest  to  his  trustee  to  be 
meant  as  a  token  of  regard,  and  directed  it  to  be  paid 
to  him  within  twelve  months,  that  such  legacy  was  not  for- 
feited by  his  not  acting  in  the  execution  of  the  trusts,  (c) 

To  the  proper  discharge  of  this  branch  of  an  exe-  or  the  time 
rater's  duty,  a  knowledge  of  the  rules  and  circum-  ofTCStin* 
stances  which  have  decided  the  important  question 
when  legacies  and  legatory  portions  are  to  be  con- 
sidered as  vested,  and  when  and  from  what  time  in- 
terest  is  to  be  paid  upon  them,  is  very  material. 

And  under  this  head  it  may  be  proper  to  premise, 
that  the  year  given  to  the  executors  for  collecting  the 
assets  does  not  prevent  the  vesting;  and  that  conse- 
quently the  money  must  be  paid  to  the  representative 
of  the  legatee,  dying  before  the  end  of  the  year,  (d) 

For  a  vested  legacy  is  of  consequence  transmissible, 
being  one  which  takes  effect  in  the  legatee  as  an  inte- 
rest certain,  though  the  title  to  the  possession  may  be 
either  present  or  future.  Indeed  the  possession  may 
be  contingent  as  well  as  future,  and  yet  the  interest  in 
such  contingency  may  be  a  transmissible  interest;  which 
will  depend  upon  the  nature  of  the  contingency ;  for 
if  the  uncertainty  on  which  it  depends  has  no  connec- 
tion with  the  legatee,  nor  depends  upon  the  description 

(0)  Abbot  v.  Massie,  3  Ves.  J.  149.    Harford  r.  Browning,  1 
Cox  302.    Reed  v.  Devaynes,  2  Cox  C.  C.  285. 

(c)  Brydges  v.  Wotton,  1  Yes.  and  Beame*  137. 

(d)  10  Ves.  J.  13. 

VOL.  II.  % 
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of  the  legatee,  as,  where  the  bequest  is  to  one,  in  case 
another  leaves  no  issue  at  his  death,  the  legatee,  though 
he  has  not  properly  a  vested  interest,  may  be  said  to 
have  a  vested  right  to  the  contingent  benefit;  which 
right  will,  in  case  of  his  dying  before  it  happens,  pass 
to  his  representatives,  (c)  Whereas  if  the  legatee  is 
himself  connected  with,  or  a  part  of  the  contingency, 
as  where  the  bequest  is  to  one  living  at  the  decease 
of  another,  or  at  any  particular  period,  there  nothing 
vests  in  such  legatee,  no  transmissible  right  or  interest 
whatsoever;  but  the  expectation  dies  with  him  if  he  dies 
before  the  event  on  which  the  contingency  was  sus- 
pended, (d) 
Of  legacies  Legacies  may  be  coupled  with  conditions  properly 

condition.       and  strictly  so  called.     And  where  such  condition  is 

precedent  to  the  vesting,  the  legatee  takes  no  in- 
terest until  the  condition  is  performed.  Of  which  de- 
scription is  a  legacy  to  A.  at  twenty -one,  or  if  or  pro- 
vided he  shall  attain  twenty-one,  or  be  married  with 
consent,  there  no  interest  in  the  legacy  will  vest  in  A. 
until  the  condition  is  fulfilled.  If  he  die  before  he  at- 
tains the  prescribed  period,  the  legacy  lapses  ;  and  his 
representatives  have  no  claim,  (e)  So  if  there  is  a  be- 
quest to  A.  in  case  he  shall  be  living  with  me  at  my 
death,  or  in  case  he  shall  be  living  at  the  death  of 
B.  (/)  Or  the  condition,  though  precedent,  may  be 
precedent  only  to  the  payment,  in  which  case  the 
legatee  has  an  interest  immediate  with  a  suspended 
right  to  the  possession  and  enjoyment.  Thus,  where 
a  legacy  is  given  to  A.,  to  be  paid  or  payable  at  his  age 
of  21,  or  when  he  shall  attain  that  age,  or  at  any  other 

(c)  Meldicot  t>.  Bower,  1  Ves.  208. ;  and  see  Anon.,  3  V entr.  347. 
and  Pinbury  t>.  Elkin,  1  P.  Wms.  363. 

(d)  Hodges  v.  Peacock,  3  Ves.  J.  735.  Glanvill  v.  Glanvill,  2 
Meriv.  38. 

(e)  Hansom y.  Graham,  6  Ves.  J.  230.  Atkins  r.  Turner,  2  Atk. 
41.  Sansbury  v.  Reed,  12  Ves.  J.  75.  Hiron  v.  Oliver,  13  Ves.  J. 
108.  Fonnereau  v.  Fonnereau,  1  Ves.  119.  Seamer  p.  Bingham,  3 
Atk.  57.    Gobs  v.  Nelson,  1  Burr.  227.    Hatch  v.  Mills,  1  Eden.  341. 

(/)  Allen  p.  Callow,  3  Ves.  J.  204.  Parsons  v.  Parsons,  5  Ves. 
J.  581. 
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fixed  period,  such  legacy  is  immediately  on  the  death 
of  testator  vested  in  the  legatee  as  debitum  in  prcesenti 
solvendum  in  futuro,  the  time  not  being  in  such  case 
annexed  to  the  gift  itself,  but  to  the  payment  only ;  so 
that  if  A.  die  before  the  condition  is  satisfied  by  the 
arrival  of  the  prescribed  period,  his  personal  repre- 
sentative, or  his  assignee,  will  be  entitled  to  the  le- 
gacy, (g)    And  where  the  time  of  payment  is  left  to 
the  discretion  of  the  executor,  the  interest  may  never- 
theless vest  in  the  legatee ;  as  where  the  bequest  was 
to  A.  to  be  paid  to  him  at  25,  or  between  31  and  25, 
if  the  executors  should  think  proper  so  to  do,  and  if  A. 
should  not  receive  or  dispose  of  such  legacy.,  then  the 
bequest  was  given  over ;  it  was  held  that  on  the  tes- 
tator's  death  the  legacy  vested  absolutely  in  the  lega- 
tee. (A)    And  where  a  testator  left  a  sum  of  money  to 
A.  when  he  should  attain  25,  directing  that  interest 
should  be  paid  for  his  education,  with  a  power  to  the 
trustees  to  advance  money  to  bind  him  an  apprentice, 
the  remainder  to  be  paid  when  he  should   attain  25, 
and  not  before,  and  A.  survived  the  testator  and  died 
before  25 :  it  was  held  that  the  legacy  was  vested,  it 
being  the  apparent  object  of  the  testator  to  point  out 
the  time  of  payment,  and  not  the  period  of  vesting,  (z) 
In  these  cases  if  the  sum  bequeathed  is  to  be  paid 
with  interest,  the  executors  of  the  legatee  surviving 
the  testator,  and  dying  before  the  time  of  payment, 
become  entitled  immediately  upon  such  death :  but  if 
not  payable  with  interest,  then  they  become  entitled 
only  when  the  legatee  would  have  arrived  at  the  age  to 
receive  the  legacy,  (k) 

(g)  Steadman  v.  Palling,  3  Atk.  427,  572.    Sibthorpe  v.  Moxom, 

3  Atk.  581.    May  v.  Wood,  1  Bro.  C.  R.  120.    Reeves  v.  Brymer, 

4  Ves,  J.  692.    Hanson  v.  Graham,  6  Ves.  J.  245. 

(A)  Ross  v.  Ross,  1  Jac.  and  Walk.  154.;  and  see  Churchill  v. 
Speake,  1  Vein.  251. ;   and  Fonnerean  v.  Fonnerean,  3  Atk.  644. 

(0  Hanson  v.  Graham,  6  Ves.  J.  244.  Branstrom  v.  Wilkinson,  7 
Ves.  J.  421.     Lane  ©.  Goudge,  9  Ves.  J.  230, 

(*)  11  Vin.  Abr.  160. 
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Where  the  time  to  which  the  benefit  is  postponed 
seems  in  expression  to  be  annexed  to  the  gift  itself,  the 
purposes  of  the  bequest  may  still  be  such  as  to  make 
it  a  vested  interest  immediately  upon  the  testator's 
death.  As  where  an  interest  in  the  subject  of  a  legacy 
is  bequeathed  to  one  for  life,  and  at  or  after  his  death 
to  another,  by  such  expressions  the  time  only  when  the 
legacy  is  to  take  effect  in  possession  is  considered  as 
being  indicated;  the  testator  appearing  to  have  in 
view  a  succession  in  the  enjoyment,  and  not  a  condi- 
tional gift  over  to  depend  upon  survivorship.  (/) 
where  the  pay-      Although  the  payment  is  expressed  in  terms  import- 

mem  is  made      •  . .  .«•         »u  .  %    ,1  ..  - 

to  depend  upon  ing  a  contingency,  this  will  not  suspend  the  vesting  01 
a  contingency.  the  gift  itgeJf     Ag  if  a  ,egacy  .g  bequeathed  to  A.  pay- 
able if  he  shall  attain  the  age  of  21,  or  payable  to  him 
at  21  or  marriage,  (m)     Though  it  has  been  held  that 
if  the  payment  is  made  to  depend  singly  upon  the  mar- 
riage of  the  legatee,  so  that  the  condition  is  essential  to 
the  gift,  it  must  be  construed  as  a  condition  precedent, 
and  the  vesting  must  be  suspended  upon  it.  (n) 
or  the  veating      A  legacy  may  be  made  to  vest  before  the  time  of  pay- 
by  Unpiication.  ment  by  implication  merely.     As  where  the  interest  is 

given  to  the  legatee  in  the  mean  time  ;  (o)  for  interest 
arises  from  the  principal,  and  supposes  the  same  to  have 
come  into  existence  and  effect :  it  is  in  its  nature  sub- 
stitutionary, and  a  sort  of  recompence  for  the  withhold- 
ing of  the  principal.  So  if  the  will  directs  the  in- 
terest or  income  to  be  applied  to  the  maintenance  or 
education  of  the  legatee  in  the  mean  time  as  his  exe- 

(/)  Monkhouse  t>.  Holme,  1  Bro.  C.  R.  297.  Attorney-General  v. 
Crispin,  1  Bro.  C.  R.  386.  Benyon  r.  M addison,  2  Bro.  C.  R.  7  5.  Roe- 
buck v.  Dean,  4  Bro.  C.  R.  404.  Waddy  v.  North,  3  Ves.  J.  364. 
Corby n  9.  French,  4  Ves.  J.  433.  Bolger  v.  Machell,  5  Ves.  J.  513. 
Blamire  v.  Gildant,  16  Ves.  J.  314.  Sturgess  v.  Pearson,  4  Madd. 
411.     Walker  v.  Main,  1  Jac.  and  Walk.  1. 

(m)  Bolger  v.  Machell,  5  Ves.  J.  509.   Atkins  v,  Hancocks,  1  Atk. 

500. 

(n)  Elton  v.  Elton,  3  Atk.  504. 

(o)  Fonnereau  v.  Fonnereau,  1  Ves.  110.    Heath  v.  Heath,  2  Bro. 
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cutors  shall  think  fit.(p)  So  also  where  the  bequest  was  to 
A.  when  he  should  attain  21,  and  the  will  contained  the 
appointment  of  a  trustee  for  him  during  his  minority, 
the  subject  was  held  to  vestjimmediately  upon  the 
testator's  decease,  (q) 

But  if  a  less  sum  than  the  whole  interest  or  income 
is  directed  to  be  applied  to  the  maintenance  of  the  le- 
gatee, the  principal  is  not  by  that  circumstance  alone 
made  to  vest,  (r)  Nor  will  a  general  direction  to  pro- 
vide for  (he  maintenance  of  the  legatee  be  sufficient  for 
that  effect.  (*)  Nor,  as  it  has  been  said,  the  interme- 
diate gift  of  the  dividends  of  stock,  (t) 

Sometimes  the  intention  as  to  the  vesting  has  been 
gathered  from  the  general  import,  though  not  in  con- 
formity with  the  literal  expression.  As  where  a  tes- 
tator bequeathed  equal  sums  to  each  of  his  two  grand- 
daughters for  life,  and  to  their  children  respectively : 
but  if  either  of  his  two  grand-daughters  should  die 
without  issue,  her  share  to  go  to  the  children  of  the 
survivor.  One  of  the  grand-daughters  died  leaving 
children,  and  afterwards  the  other  grand-daughter, 
without  issue,  and  the  children  of  the  grand-daughter 
dying  first  were  held  entitled,  (u) 

A  legacy  to  the  children  of  A.  to  be  divided  among 
them  on  their  respectively  attaining  21,  vests  in  such 
children  as  they  respectively  come  into  existence  :  but 
when  the  eldest  attains  21,  at  which  period  the  fund  is 
ascertained,  the  after-born  children  are  excluded,  (x) 

C.  R.  3.  Lane  v.  Goudge,  9  Ves.  J.  230. ;  and  see  Dodson  v.  Kay, 
3  Bro.  C.  R.  409. 

(p )  Fonnereau  v.  Fonnereau,  3  Atk.  645. 

(q)  Branstrom  v.  Wilkinson,  7  Ves.  J.  421. 

(r)  Pnlsford  v.  Hunter,  3  Bro.  C«  R.  416.  Leake  v.  Robinson, 
S  Meriv.  387. 

(#)  Chester  v.  Painter,  3  P.  Wms.  330, 

(0  Batsford  v.  Kebbell,  3  Yes.  J.  363. 

(k)  Harroan  v.  Dickinson,  A  Bro.  C.  R.  90.  Sturgess  v.  Pearson, 
4Madd.  411. 

(x)  Gilman  v.  Severn,  1  Bro.  C.  R.  682.;  and  see  Walker  v. 
Shore,  15  Ves.  J.  123. 
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And  where  there  was  a  bequest  to  trustees  on  trust  to 
apply  the  interest  towards  the  education  of  the  child- 
ren of  A.,  till  such  children  should  attain  21,  or  be 
married  with  consent  of  guardians,  and  on  trust  to  pay 
the  principal  and  interest,  or  so  much  as  should  not 
have  been  applied  towards  education,  to  and  amongst 
the  said  child  or  children  of  A.,  when  and  as  they 
should  respectively  attain  the  age  of  21,  or  be  married 
with  consent,  it  was  held  that  the  shares  vested  When 
the  first  child  attained  twenty-one.  (y) 

If  there  is  a  bequest  to  A.  for  life,  and  after  his  death 
to  his  children,  or  to  the  children  of  B.,  the  children  of 
A.  or  B.  as  they  come  into  existence,  in  the  life-time  of 
A.  take  vested  interests ;  and  so  also,  if  there  is  a 
bequest  to  the  children  of  A.  to  be  divided  amongst 
them  equally  at  21,  or  marriage,  with  benefit  of  survivor- 
ship, as  soon  as  any  child  attains  21,  or  is  married,  the 
shares  become  vested. 

If  the  payment  of  a  legacy  is  directed  to  be  made  at  a 
certain  time,  and  then  the  same  legacy  is  subjected  to  a 
condition  on  the  non-performance  of  which  it  is  de- 
clared to  be  revoked,  if  the  period  of  payment  first 
arrives,  and  afterwards  the  condition  is  broken,  the  be- 
nefit has  become  vested,  and  will  be  absolute  in  the 
legatee.  Thus  where  a  legacy  was  given  to  A.  to  be 
paid  in  twelve  months  after  the  testator's  decease ;  but 
if  A.  should  marry  B.,  then  the  testator  revoked  the 
legacy,  and  gave  the  legatee  a  shilling ;  and  after  the 
testator  had  been  dead  14  months,  and  not  before,  A. 
married  B.,  the  legacy  was  held  to  have  vested  in  A.  and 
not  to  be  divested  by  the  marriage ;  as  the  condition  re- 
mained in  force  only  during  the  suspension  of  the 
period  appointed  for  the  payment.  (*) 

If  the  contingency  on  which  a  legacy  is  limited  over, 
from  circumstances  which  have  taken  place,  can  never 
happen,  the  precedent  interest,  may  become  vested  and 
absolute.     As  where  a  legacy  was  bequeathed  to  two, 

($)  Whitbread  v.  Lord  St  John,  10  Ves.  J.  152. 
(s)  OsbornD.  Brown,  5  Ves.  J.  629. 
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to  survive  in  the  event  of  either  of  the  legatees  dying, 
under  twenty-one,  and  one  only  attained  the  age  of  21 
and  died,  the  moiety  vested  in  the  other,  since  it  could 
not  survive  according  to  the  intention  of  the  testator,  (a) 
So  although  the  purpose  for  which  a  legacy  is  given 
never  happens.,  it  may  nevertheless  be  vested  in  the 
legatee ;  as  where  a  sum  was  bequeathed  to  A.  to  put 
him  out  apprentice,  and  A.  died  before  he  was  so  put 
out,  the  interest  was  held  to  have  vested  in  him,  and  to 
be  transmitted  to  his  representatives,  (6)  And  where 
interest  was  bequeathed  to  a  mother  for  the  main- 
tenance of  her  child,  with  a  limitation  over  on  her 
death,  although  she  never  had  any  child,  the  benefit 
vested  in  her.  (c) 

It  has  been  held  that  where  the  legacy  is  be-  where  the  ie- 
queathed  only  in  words  appointing  the. time  of  pay-  fJ^Jlf^y 
ment,  as    where    a    testator    directs  that   a  sum  of  «*«*«•*  fc« 

'  tune  of  pay- 

money  shall  be  paid  to  A.  at  twenty-one  or  marr  mcnt. 
riage,  the  period  of  the  vesting  is  coincident  with 
the  period  of  payment,  and  such  a  bequest  remains  in 
contingency  until  the  time  for  its  taking  effect  ar- 
rives, (d)  Whether  where  the  interest  only  of  a  sum 
of  money  is  given  to  one  for  life,  with  a  gift  of  the 
corpus  or  principal  at  the  death  of  such  person  to 
another,  the  vesting  in  such  ulterior  donee  is  sus- 
pended., may  be  doubted :  many  of  the  authorities  ia 
principle  bearing  the  other  way.  (e) 

r 

(a)  Reeves  v.  Brymer,  4  Ves.  J.  699.     Gibbons  v.  Caunt,  id. 
(6)  Barton  v.  Cooke,  5  Ves.  J.  463. 

(c)  Hammond  v.  Neame,  1  Swanst.  35. 

(d)  Seamer  v.  Bingham,  2  Atk.  67.  Leake  v.  Robinson,  2  M eriv. 
387. 

(e)  See  2  Rep.  on  Leg.  266.  Blamireo.  Gildart,  16  Ves.  J.  314. 
Walker  v.  Maine,  1  Jac.  and  Walk.  9.  See  Batsford  v.  Kebbell,  S 
Ves.  J.  363.  where  a  distinction  is  taken  between  the  effect  of  words 
giving  the  dividends  of  stock  and  the  interest  of  money,  by  Lord 
Loughborough,  which  it  is  not  easy  to  comprehend.  See  likewise 
in  support  of  the  doctrine,  that  the  legacy,  where  the  gift  is  con- 
tained in  the  direction  for  the  payment,  does  not  vest  before  the 
period  of  payment  arrives,  Van  v*  Clarke,  1  Atk.  512. 
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The  Courts  lean  against  construing  terms  and  ex- 
pressions which  sound  conditionally,  as  conditions  pre- 
cedent to  suspend  the  vesting.  Thus  where  a  testator 
has  given  a  legacy  over  in  case  the  first  legatee  should 
die  before  he  may  receive  it,  the  Court  has  construed  the 
ulterior  bequest  as  a  gift  over  in  case  the  first  legatee 
should  die  in  the  testator's  life-time.  (/)  But  the  words 
of  the  testator,  if  they  explicitly  and  definitively  declare 
his  meaning,  must  prevail ;  it  is  in  his  power,  if  he 
pleases,  to  make  that  which  would  generally  be  re- 
garded as  mere  mode  and  form,  operate  substantially, 
and  as  a  condition  precedent  to  his  bequest.  Thus 
a  testator  gave  certain  stock  to  his  son  at  Malaga., 
but  considering  that  he  had  not  been  heard  of  for  a 
long  time,  and  it  was  probable  be  might  not  be  living, 
he  declared  that  the  legacy  was  given  him  on  the  express 
condition  that  he  should  not  be  entitled  to  the  same 
unless  he  should  personally  claim  it  from  his  executor, 
or  in  a  certain  church-porch  before  two  witnesses,  and 
in  case  he  should  not  return  and  so  claim  it,  within  the 
space  of  seven  years,  from  his  the  said  testator's  death, 
then  his  will  was  that  he  should  be  presumed  to  be  dead, 
and  the  legacy  should  sink  into  the  residuum,  and  the  son 
never  returned  to  England  but  died  at  Malaga  about  six 
years  after  the  death  of  the  testator :  Lord  Eldon,  C. 
held  that  the  legacy  was  not  due ;  as  the  testator 
plainly  shewed  his  meaning  to  be  that  the  demonstra- 
tion of  the  fact  of  his  son's  being  alive  in  the  manner 
pointed  out,  was  to  precede  his  title  to  the  legacy,  (g) 
of  conditions  A  condition  precedent  must  necessarily  be  performed 
rab^qnentT  before  the  interest  can  become  vested.  Thus  where  a 
tSbutlonldi*"   legacy  was  given  to  A .  to  be  at  her  disposal,  if  she  should 

marry  with  the  consent  of  B.  and  C,  and  not  otherwise, 
and  she  died  at  13,  unmarried ;  here  as  the  condition 
became  impossible  by  the  event,  the  bequest  failed.  (A) 

(/)Hutchison  v.  Manniogton,  1  Ves.  J.  365. 
(£)  Tulk  v.  Houlditch,  1  Ves.  and  B.  348. 
(A)  Cray  t>.  Ellis,  2  P.  Wms.  531.   Lowther  v.  Cavendish,  3  Bio. 
P.  C.  349.    Clarke  v.  Parker,  19  Yes.  J.  1. 
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And  if  a  bequest  is  made  to  A.  on  marriage  before  21, 
with  the  consent  of  B.  with  a  bequest  over  in  the 
event  of  A.'s  marriage  before  21,  without  such  consent ; 
if  A.  marry  before  21  without  such  consent,  and  after- 
wards attain  21  so  married,  the  condition  being  inca- 
pable of  being  performed,  the  legacy  to  A.  must  fail  as 
in  the  last  case,  (i)  In  which  respect  a  subsequent 
condition  differs  from  a  condition  precedent ;  for  if  a 
subsequent  condition  be  rendered  impossible  by  the 
event,  the  legacy  becomes  absolute.  Thus,  where 
stock  was  bequeathed  to  trustees  to  pay  the  dividends  to 
A.  till  certain  lands  should  be  exchanged  between  him 
and  B.,  and  then  the  capital  was  to  be  equally  divided 
between  them,  and  B.  died  before  the  time  for 
making  the  exchange  had  expired,  A.  was  held  abso- 
utely  entitled  to  the  legacy.  (A) 

If  a  legacy  be  given  to  A.  on  his  marriage  with  the 
consent  (1)  of  B.,  A.'s  marriage  with  such  consent  is  ne- 
cessary to  entitle  him  to  such  legacy.  (/)  And  if  a 
trustee  refuses  to  declare  his  consent  or  dissent,  where 
his  consent  is  required,  upon  a  bill  filed  in  Chancery  set- 
ting forth  the  facts,  and  the  terms  and  particulars  of  the 
proposed  marriage,  that  Court  will  refer  it  to  a  master 
to  enquire  into  the  propriety  of  the  marriage,  and  to  ap- 
prove of  a  settlement,  (m) 

Conditions  subsequent  are  often  construed  as  in  terro- 
rem,  or  as  cautionary  and  recommendatory  only,  unless 
there  is  a  bequest  over  on  non-compliance,  which  ge- 
nerally imposes  a  strict  construction  on  the  conditional 
terms  of  the  prior  gift.     Thus,  if  a  testator  makes  a 

(i)  Scott  v.  Tyler,  S  Bro.  C.  C.  487. 

(k)  Lowther  v.  Cavendish,  3  Bro.  P.  C.  ed.  Toml.  186. 

(0  See  Scott  v.  Tyler,  2  Bro.  C.  R.  431. 

(m)  Goldsmid  t>.  Goldsmid,  Coop.  C.  C.  325. 


(1)  What  shall  constitute  and  operate  as  a  consent  may  be  learned 
from  the  following  cases.  Pollock  u.  Croft,  1  Meriy.  181.  Barlton  v. 
Humphreys,  Ambl.  256.  Dashwood  v.  Lord  Bnlkeley,  10  Yes*  J. 
330.  Clarke  v.  Parker,  19  Ves.  J.  1. 
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bequest  to  his  widow  for  her  life,  should  she  continue 
unmarried,  the  same  is  held  not  to  be  forfeited  by  her 
subsequent  marriage,,  there  being  no  bequest  over,  (n) 
But  a  gift  over  makes  the  condition  imperative ;  and  it 
seems  that  a  special  direction  that  the  legacy  shall  on 
the  nonperformance  of  the  condition  fall  into  the  re- 
sidue, is  tantamount  to  an  express  limitation  over :  (o) 
but  it  is  doubtful  whether  the  general  residuary  clause 
has  the  same  effect,  (p) 

If  a  condition  subsequent  is  inconsistent  with  the 
nature  of  the  gift  to  which  it  is  annexed,  it  will  be  re- 
jected ;  as  where  a  testator  gave  to  A.  the  dividends  of 
certain  stock  for  his  life,  and  at  his  death  the  principal 
to  his  executors,  administrators,  and  assigns,  but  if  he 
should  attempt  to  dispose  of  such   stock,  then  to  go 
over  to  another ;  the  legacy  was  held  to  be  absolute,  (q) 
And  where  a  condition  of  marriage  is  annexed  to  a 
bequest,  if  the  legatee  marry  in  the  testator's  life-time,  (r) 
the  legacy  becomes  absolute,  (s)     In  the  case  of  Sir  J. 
Robinson  v.  Comyns,  it  was  observed  by  Lord  Chan- 
cellor Talbot  that  "  there  are  not  any  technical  words  to 
distinguish  conditions  precedent  and  subsequent,  but 
the  same  words  may  indifferently  make  either,  accord- 
ing to  the  intent  of  the  party  who    creates   them." 
This  point  therefore  must  depend  upon  a  fair  construc- 
tion of  the  context ;  and  sometimes  upon  a  conclusion 
deduced  from  all  parts  of  the  will,  taken  together.     And 
whether  the  adverbs  of  time,  as  when,  and  then,  or  any 
other  form  of  expression  denoting  time,  create  con- 
ditions precedent   or    subsequent,   must   depend   also 
upon  similar  grounds  of  construction,  (t) 

(n)  See  Marples  ©.  Bainbridge,  1  Madd.  500 ;  and  for  other  in- 
stances, see  Morris  z?. Burroughs,  1  Atk.  404.  and  Cleaver  v.  Spur- 
ling,  2  P.  Wms.  528. 

(o)  Lloyd  v.  Branton,  3  Meriv.  118. 

(p)  Lloyd  9.  Branton,  3  Meriv.  108.    Scott  v.  Tyller,  Dick.  793. 

(q)  Bradley  v.  Peixoto,  3  Ves.  J.  324. 

(r)  Crommelin  v.  CrommeUn,  3  Ves.  J.  227.  Parnell  c.  Lyon,  1 
Yes.  and  B.  484. 

(«)  Cas.  temp.  Talb.  166. 

(0  SeeSheph.  Touch,  by  Preston  117,  n.  3. 
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Conditions  subsequent  leave  the  legacy  to  take  effect 
as  a  vested  interest  in  the  mean  time  until  forfeiture  by 
non-performance,  when  the  period  for  performance 
arrives.  But  unless  the  subject  of  the  legacy  or 
failure  of  performance  is  limited  over,  such  conditions 
subsequent  are  usually  continued  in  terrorem,  only,  as 
we  have  before  mentioned.  Where  there  is  a  gift  over 
on  non-performance,  such  ulterior  interest  assumes  the 
character  of  a  conditional  limitation. 

If,  though  the  condition  be  in  terrorem,  yet  if  an  ad- 
ditional bequest  is  given  to  the  legatee  on  performance 
of  the  condition,  such  condition  must  be  performed  to 
entitle  to  such  additional  gift,  (t)  And  if  money  to  be 
raised  out  of  land  is  directed  on  non-performance  of  a 
condition  to  be  paid  to  the  person  entitled  to  the  re- 
version, such  direction  is  considered  as  equivalent  to  a 
conditional  gift  over,  so  as  to  make  the  performance 
indispensable,  (u) 

Where  a  condition  is  annexed  to  a  legacy,  the  ac- 
ceptance of  the  legacy  is  considered  as  an  engagement 
to  perform  the  condition,  and  as  putting  the  legatee 
virtually  under  a  contract ;  and  such  an  acceptance  may 
be  implied  from  the  acts  of  the  party.  As  where  the 
legatee  receives  interest  on  his  legacy,  such  act 
amounts  to  an  acceptance,  (v) 

We  shall  close  this  head  with  observing,  that  where- 
ever  a  condition  may  be  performed  at  any  time,  the 
legatee  will  have  his  whole  life  to  perform  it  in.  (w) 

With   respect  to  all  interests  arising  out  of  land,  of  lend* 
the  general  rule  is,   without  regard  to  the  question,  JgJ^  out  of 
whether  the  land  be   the  primary,    or  only  the  se- 
condary and  auxiliary  fund — or  whether  the  charge  be 
made  by  deed  or  will — generally,  or  out  of  the  rents 
and  profits ;  (x)  or  whether  it  be  a  portion,  or  a  general 

(0  Giliet  u.Wray,  1  P.  Wms.  284. 

(u)  Ashton  t>.  Harvey,  1  Atk.  371. 

(r)  Earl  of  Northumberland  o.  Ear!  of  Aylesbury,  Ambl.  544. 

(w)  Gulliver  u.  Ashby,  4  Burr.  1929. 

(x)  Harrison  v.  Naylor,  3  Bro.  C.  R.  109. 
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legacy— or  for  a  child  or  a  stranger — or  with  or  without 
interest,  in  the  mean  time,  (6)  that  charges  upon  land 
payable  at  a  future  day,  shall  not  be  raised  where  the 
party  dies  before  the  day  of  payment.  This  is  the  ge- 
neral rule :  but  there  are  many  exceptions  ;  as  where 
the  time  of  payment  is  postponed  from  the  circumstan- 
ces not  of  the  person  but  of  the  fund.  Thus  where  a 
legacy  is  charged  on  land,  to  be  paid  after  the  death  of 
the  testator's  wife,  there,  if  the  legatee  die  after  the 
death  of  the  testator,  and  before  the  death  of  the  wife, 
the  legacy  goes  to  the  representatives  of  the  lega- 
tee, (c)  But  wherever  a  legacy  charged  on  real  pro- 
perty is  given  expressly  with  a  view  to  the  wants  and 
occasions  of  the  legatee  at  a  particular  time,  as  where 
it  is  made  payable  at  21,  or  marriage,  if  the  legatee  die 
before  the  time  at  which,  according  to  the  intention  of 
the  testator,  the  legacy  would  be  wanted,  it  sinks  into  the 
land.  And  where  the  fund  is  mixed,  the  vesting  may 
depend  upon  the  question  whether  it  was  necessary  to 
resort  to  the  personal  estate,  (d) 

Where  the  legacy,  or  portion,  is  made  payable  out  of 
land,  and  no  time  of  payment  is  expressed,  the  deter- 
minations are  difficult  to  be  reconciled ;  some  consider- 
ing them  as  presently  vested,  and  others  that  they  do 
not  vest,  if  the  legatees  die  before  they  want  them,  (e) 
If  the  sum  itself,  which  is  to  be  paid  at  a  future  time, 
is  uncertain,  it  cannot  vest  in  the  interim ;  (/)  and 
wherever  payment  out  of  land  is  postponed  till  21, 
though  it  may  vest  for  some  of  the  above-mentioned 

(5)  Pearse  v.  Lowman,  3  Ves.  J.  138. 

(c)  Tunstall  t>.  Bracken,  1  Bro.  C.  R.  124.,  note ;  and  Ambl.  167. 
and  see  Dawson  t>.  Killett,  1  Bro.  C  R.  119  ;  and  Lowther  v.  Coo- 
don,  2  Atk.  130.  Hodgson  o.  Rawson,  1  Yes.  43.  Thompson  v. 
Dow,  1  Bro.  C.  R.  193  n.  See  also  Ernes  t>.  Hancock,  2  Atk.  £07. 
Embrey  v.  Martin,  Ambl.  230.    Manning  v.  Herbert,  lb.  575. 

(<Q  1  Ves.  J.  48.  See  the  note  to  the  case  of  the  Duke  of  Chan- 
dos  v.  Talbot,  2  P.  Wms.  612. ;  and  1  Atk.  485.    3  Atk.  318. 

(*)  See  Tunstall  v.  Bracken,  Ambl.  167.  ?  Eq.  C.  Abr.  948. 
Ch.  Ca.  181.  Prec  in  Ch.  318.  3  Atk.  645. ;  and  see  Rivers  ©. 
Earl  of  Derbj,  2  Vera.  72. 

(/)  Maddison  v*  Andrew,  1  Ves.  57» 
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reasons,  yet  the  representative  cannot  claim  it,  until  the 
party,  had  he  lived,  would  have  attained  that  age.  (i) 

To  prevent  a  lapse  of  a  legacy,  a  will  should  be  es-  of  Lap*, 
pecially  penned,  (k)  and  the  intention  made  perfectly 
clear.  Where  testatrix  forgave  a  debt,  and  desired  her  ' 
executors  to  deliver  up  the  bond  to  the  debtor,  it  was 
held  that  it  did  not  lapse  by  his  death  before  testatrix.  (I) 
It  is  said,  too,  that  if  a  debt  is  bequeathed  to  a  debtor, 
with  an  express  release,  the  legacy  will  not  lapse  by  the 
death  of  the  debtor,  in  the  testator's  life-time ;  but  that 
it  is  otherwise  if  no  words  of  release  are  added,  (m)  And 
if  a  testator  expressly  directs  that  his  legacies  shall  not 
lapse  by  the  deaths  of  the  legatees  in  his  life-time,  and 
then  gives  a  legacy  to  B.,  his  executors  and  administrar 
tors,  the  legacy  will  not  lapse,  though  B.  die  in  the  tesr 
tator's  life,  (n)  But  where  a  bequest  was  to  A.  at  21, 
and  in  case  of  his  death  under  21,  to  A.'s  children,  and 
A.  having  attained  21  died  in  the  testator's  life-time, 
the  legacy  was  held  to  have  lapsed,  because  a  will 
speaks  only  from  a  testator's  death ;  and  had  A.  survived 
the  testator,  he  would  have  been  absolutely  entitled,  for 
it  was  impossible  for  the  event  on  which  the  legacy  was 
given  over  to  have  happened,  (o)  Where  a  legacy  is 
given  in  consideration  of  paying  an  annuity,  and  the 
legatee  dies  in  the  testator's  life-time,  the  annuity  shall 
be  a  charge  on  the  residuum,  though  the  legacy 
lapsed,  (p)  But  a  bequest  to  A.  on  condition  she  gave 
part  to  her  children,  lapsed  by  the  death  of  the  legatee 
in  the  testator's  life-time,  (q) 

If  a  legacy  be  given  to  A,  for  life,  and  after  his  death 

(i)  2  Vera.  199.    2  Ventr.  342. 

(k)  Sibley  ».  Cooke,  3  Atk.  579.    Sibthorpe  v.  Moxom,  lb.  582. 

(I)  Elliot  v.  Davenport,  1  P.  Wms.  83.  Sibthorpe  v.  Moxom,  X 
Ves.  50. 

(m)  2  Vera.  522.  (n)  3  Atk.  572. 

(o)  Doe  v.  Brabant,  3  Bro.  C.  R.  393,  and  see  Humberstone  *. 
Stanton,  1  Ves.  and  B.  385.  See  also  Berkhead  v.  Coward,  2  Vern. 
116. 

■ 

(p)  Oke  v.  Heath,  1  Ves.  J.  141. 
(?)  Berkhead  ©.Coward,  2  Vera.  116. 
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to  B.,  and  in  case  of  B.'s  death,  to  B.'s  representatives,  the 
legacy  lapses  with  respect  to  B.  and  his  representatives, 
by  his  death  in  the  testator's  life-time,  (r) 

Testator  gave  a  sum  of  money  to  A.  for  life,  and 
after  her  death  to  be  divided  amongst  all  her  children, 
living  at  her  decease ;  A.  died  in  the  testator's  life-time> 
leaving  children,  and  one  of  them  also  died  in  the  life- 
time of  the  testator :  and  it  was  held  that  the  share  of 
the  child  so  dying  lapsed,  (s) 

A  legacy  to  A.,  to  be  paid  at  the  end  of  a  year  after 
the  testator's  death,  lapses  by  the  death  of  A.  in  the 
life-time  of  the  testator,  (t) 

If  a  particular  legacy  lapses,  it  falls  into  the  residue : 
but  if  a  part  of  the  residue  lapses  by  the  death  of  one  of 
the  residuary  legatees  in  the  testator's  life-time,  it 
belongs  to  the  next  of  kin  of  the  testator,  (u) 

If  a  legacy  is  given  to  A*  and  on  his  not  performing 
a  certain  condition,  to  B.,  and  A.  dies  in  testator's  life- 
time, without  performing  the  condition,  the  bequest 
over  may  take  effect,  (v)  But  if  the  first  legatee  fulfils 
the  condition,  the  bequest  over  entirely  fails,  and  the 
legacy  lapses  in  toto.  (to) 
of  abatement        Where  there  is  not  enough  to  pay  both  the  debts 

and  legacies,  the  legacies  must  be  reduced  propor- 
tionally. In  case  of  a  deficiency,  charity  legacies 
must  abate  in  proportion,  and  so  must  legacies  given  to 
executors  for  their  trouble.  A  legacy  to  build  a  monu- 
ment to  the  parent  of  the  testator,  being  a  debt  of  piety, 
and  small  gifts  to  the  poor  of  a  parish  being  considered 
as  doles  and  part  of  the  funeral,  have  been  held  ex- 
empt from  this  liability. 
No  preference  is  allowed  to  servants,  (x)  or  to  an- 

(r)  Corbyn  a.  French,  4  Ves.  J.  418. 
(«)  Allen  v.  Callow,  3  Yes.  J.  289. 
(0  Tidwell*.  Ariel,  SMadd.  403. 
(t#)  Bagwell  v.  Dry,  1  P.  Wms.700. 

(?)  Miller  v.  Warren,  2  Vera.  207-      Ledsome  v*  Hickman,  2 
Vein,  611. 

(n>)  Calthorpe  v.  Gough,  3  Bro.  C.  R.  395. 
(x)  Attorney  General  v.  Robins,  2  P.  Wras.  25. 
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mutants :  (y )  but  a  legacy  to  a  wife  unprovided  for  or  in 
satisfaction  of  dower,  is  not  liable  to  abate.  (*) 

Specific  legacies  do  not  abate  with  the  pecuniary  le- 
gacies :  but  if  the  debts  require  more  than  the  sacri- 
fice of  the  pecuniary  legacies,  they  abate  inter  se,  and 
neither  specified  nor  general  legatees  can  be  called  onto 
abate  by  the  residuary  legatee. 

If  one  make  a  win,  and  then  a  codicil,  and  give  le- 
gacies by  both,  on  a  deficiency  they  shall  all  come  into 
average  :  but  a  priority  may  be  given  by  charging  a 
particular  fund,  (a)  And  if  oiie  gives  legacies,  and  ap- 
prehending there  will  be  a  surplus,  gives  further  lega- 
cies out  of  the  surplus  by  his  will  or  codicil,  the  lega- 
cies first  given  shall  have  the  preference.  (&>) 

Though  a  testator  may  by  express  terms  give  a  pri- 
ority, yet  the  law  leans  strongly  in  favour  of  equality  in 
the  abatement  of  legacies,  and  will  not  suffer  it  to  be 
disturbed  by  doubtful  expressions.  Thus  "  imprimis/' 
or  "  in  the  first  place,"  or,  "  in  the  first  place  to  A.  and 
then  to  B.,"  or,  "  to  A.  payable  at  one  month,  to  B.  at 
six  months,  and  to  C.  at  twelve  months/*  will  give  no 
preference  as  to  the  liability  to  abate,  (c) 

If  a  legacy  be  made  payable  on  a  certain  day,  and  Of  interest 
nothing  is  expressed  about  interest,  it  is  a  general  rule 
that  the  interest  shall  commence  only  from  the  time  it 
is  payable,  (d)  though  the  legacy  may  vest  from  the 
death  of  the  testator,  so  as  to  be  transmissible  to  the 
legatee's  representatives,  in  case  he  dies  before  it  is 
payable,  (e)  If  the  legatee  die  before  the  time  of  pay-  wiimit  com- 
ment, as,  if  it  be  made  payable  to  the  legatee  at  twenty* 
one,  and  he  die  before  twenty-one,  his  representative 

GO  Barton  v.  Cooke,  5  Ves.  J.  464. 

(2)  Lewin  v.  Lewin,  2  Ves.  J.  415. 

(a)  Acton  r.  Acton,  1  Merit.  178. 

(5)  Attorney  General  v.  Robins,  2  P.  Wms.  23. 

(c)  Lewin  v.  Lewin,  2  Ves.  415.     Beeston  v.  Booth,  4  Madd.  161. 

(d)  Palmer  v.  Mason,  1  Atk.  505.  Heath  0.  Perry,  3  Atkins, 
101.    Crickett  o.  Dolby,  Amber  v.  Tomkins,  1  Cox  C.  C.  137* 

(<r)  2  P.  Wms.  481.  notes.  3  Vez.  J.  10.  4  Vez.  J.  1.  Ellis  0. 
Ely s,  1  Sch.  and  Lef.  12.  2  lb.  444.  Taylor  «,  Hibbert,  1  Jac.  and 
Walk.  308.  I 
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must  wait  till  he  would  have  attained  twenty-one  if  be 
had  lived,  unless  it  were  directed  by  the  will  to  be  paid, 
with  interest.  (/)  Where  no  time  is  appointed  for  the 
payment  of  a  legacy,  it  is  not  necessarily  payable  till  the 
expiration  of  a  year  after  the  testator's  death,  that 
being  the  time  allowed  the  executor  for  getting  in  the 
effects :  and  therefore,  in  such  a  case,  interest  does  not 
begin  to  be  payable  till  the  year  is  expired,  (g)  And 
though  the  will  directs  that  the  legacy  shall  be  paid  "as 
soon  as  possible/'  interest  upon  it  will  only  be  due  from 
the  end  of  the  year  from  the  testator's  death.  The 
old  doctrine  that  the  payment  of  interest  should  depend 
upon  the  funds'  being  productive  or  barren  is  exploded ; 
and  now,  although  the  testator's  property  consists  of 
stock  producing  a  certain  and  regular  interest,  yet  if  the 
will  is  silent  about  interest,  none  will  arise  upon  a  le- 
gacy given  by  him  till  the  end  of  the  year  after  bis 
death,  (t) 

This  general  rule  of  giving  interest  to  the  legatee, 
from  the  expiration  of  the  year,  is  not  to  be  extended  or 
contracted  upon  slight  inferences  of  intention;  nor 
will  it  yield  to  the  impossibility  of  getting  in  the  per- 
gonal estate,  so  as  to  pay  the  legacy  within  the  year  al- 
lowed for  that  purpose.  (Jk)  And  if  a  legacy  is  charged 
on  a  reversion,  it  carries  interest  from  the  end  of  the 
year,  that  being  considered  a  sufficient  time  for  the 
sale.  (I) 

If  the  legacy  is  to  come  out  of  an  estate,  devised  for 
that  purpose,  interest  will  be  due  from  the  testator's 
death ;  and  although  it  may  happen  that  such  estate,  so 
charged,  may  not  be  recovered  for  a  considerable  time 
after  that  period,  and  the  testator  directs  the  legacy  to 
be  paid,  when  the  money,  which  is  to  constitute  it,  can 
be  recovered ;  still  the  payment  of  interest,  if  prac- 
ticable, or  at  least  the  computation  of  it,  will  commence 

(f)  4  Ves.  J.  345. 

(g)  2  P.  Wins.  26,  27.  Webster  c.  Hall,  8  Ves.  J.  415. 
(0  7  Ves.  5. 97. 

(  Ar)  Bourke  v.  Ricketts,  1 0  Yes.  J.  334. 
(0  Maxwell  v.  Wittenhall,  2  P.  Wms.  26. 
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from  the  testator's  decease.  The  judgment  of  Sir  W. 
Grant,  in  the  case  of  Wood  v.  Penoyre,  (m)  exhibits  the 
law  on  this  subject  with  so  much  clearness,  that  the 
reader  will  not  be  softy  to  find  it  stated  in  this  place. 

Thomas  Tolson  by  his  will,  dated  the  9th  of  May, 
1788,  after  payment  of  his  debts,  gave  to  the  defend- 
ants Penoyre  and  Rood  the  sum  of  6000/.  secured  to" 
him  with  interest  at  5/.  per  cent  upon  a  mortgage  of 
the  estate  of  Sir  Lucius  O'Brien,  in  the  county  of  Clare 
in  Ireland,  and  all  his  legal  and  equitable  interest  in  the 
said  mortgage ;  upon  trust  to  carry  on  the  suits  depend- 
ing in  Ireland  for  recovering  the  said  money,  in  case  it 
should  not  have  been  paid  in  the  testator's  life;  and  to 
pay  and  apply  the  said  money,  when  recovered,  in  the 
manner  hereinafter  mentioned.  The  testator  after- 
wards gave  the  following,  among  several  other  legacies  : 
Also,  I  give  to  my  said  trustees  the  sum  of  2500/. 

to  be  paid  within  six  months  next  after  my  decease ; 
"  and  also  the  further  sum  of  2500/.  to  be  paid  out  of 

the  money  due  on  the  Irish  mortgage  when  the  same 
"  shall  be  recovered  ;"  upon  trust  to  place  out  the  said 
two'  sums  upon  government  or  other  good  securities,  and 
pay  the  interest  or  dividends'  to  the  testator's  niece  Eli- 
zabeth Holland  for  life,  for  her  separate  use ;  and  after 
her  decease  to  divide  the  trust-money  among  her 
younger  children  equally. 

Abo,  I  give  and  bequeath  the  several  legacies  to 

the  several  persons  hereinafter  mentioned,  (that  is  to1 

gay,)  to  my  niece  Elizabeth  Wood,  the  sum  of  100/. 

and  to  each  of  her  four  children  100/.  to  be  paid  as 
"  soon  as  may  be  after  my  decease ;  and  also  to  each  of 
''her  said  children  the  further  sum  of  900/.  to  be  paid 
"  out  of  the  money  due  on  thg  Irish  mortgage  when  the 
«csame  shall  be  recovered." 

A  great  number  of  legacies  followed  ;  and  then  this ' 
clause ;  "  and  I  direct  that  the  legacies  hereinbefore 
"  given  to  my  servants,  and  all  other  legacies  not  ex- 

(m)  13  Vea.  J.  325. 
VOL.  II.  R 
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"ceeding  100/.  each  shall  be  paid  immediately  after  my 
t€  decease ;  and  the  other  legacies,  with  those  given 
"  to  charitable  uses,  within  six  months  next  after  my 
"  decease." 

Sir  W.  Grant,  M.  R.,  after  observing  that  his  first 
impression  upon  this  case  was,  that  the  words  "  when 
the  same  shall  be  recovered"  had  the  effect  of  post- 
poning the  time  of  payment,  and  consequently  the  right 
to  interest,  until  the  mortgage  debt,  out  of  which  the 
legatees  were  payable,  should  have  been  actually  received 
and  got  in,  declared  that  upon  farther  consideration 
of  the  cases,  applicable  to  the  subject,  he  was  satisfied 
that  the  words  ought  to  receive  a  different  construction. 

Wherever  legacies,  (continued  the  same  learned 
judge,)  are  given  out  of  personal  estate,  consisting  of 
outstanding  securities,  those  legacies  cannot  be  actually 
paid,  until  the  money  due  upon  such  securities  is  ac- 
tually got  in  :  but,  by  a  rule  that  has  been  adopted  for 
the  .sake  of  general  convenience,  this  court  holds  the 
personal  estate  to  be  reduced  into  possession  within  a 
year  after  the  death  of  .the  testator.  Upon  that  ground 
interest  is  payable  upon  legacies  from  that  time,  unless 
some  other  period  is  fixed  by  the  will.  Payment  may 
in  many  instances  be  actually  impracticable  within  that 
time :  yet  in  legal  contemplation  the  right  to  payment 
exists,  and  carries  with  it  the  right  to  interest  until 
actual  payment.  In  the  cases  of  Entwistle  v.  Mark* 
land,  and  Sitwell  v.  Bernard,  (6)  it  was  determined  that 
the  reference  by  the  testator  to  the  time  at  which  his 
personal  estate  should  be  got  in  does  not,  without  the 
most  plain  and  distinct  indication  of  his  intention,  af- 
fect the  legal  presumption,  that  the  personal  estate  may 
fee  got  in  within  a  year  from  the  testator's  death.  In 
both  those  cases  all  that  the  plaintiff  was  entitled  to,  ac- 
cording to  the  strict  letter  of  the  will,  was  to  have  an 
estate  for  life  in  such  lands  as  should  be  purchased 
with  the  produce  of  the  personal  estate,  when  it  should 
be  received  and  got  in.     It  was  admitted  on  all  sides  in 

<6)  6  V«,  J.  690.  and  jiotts  to  ths  mm. 
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both  those  cases,  that  there  were  large  portions  of  the 
personal  estate  that  could  not  by  any  diligence  of  the 
executors  have  been  possibly  reduced  into  possession 
within  a  year  from  the  death  of  the  testator ;  and  yet 
it  was  held,  that  the  whole,  for  the  purpose  of  the  ques- 
tion then  before  the  Court,  was  to  be  considered  as  hav- 
ing been  reduced  into  possession  at  the  end  of  the  year 
from  the  testator's  death,  so  as  to  entitle  the  tenant 
for  life  to  interest  upon  the  whole  fund ;  as  if  it  had 
been  actually  realized,  and  actually  capable  of  being 
*  laid  out  in  land. 

These  cases  shew,  that  the  actual  delay  of  payment 
is  not  necessary,  in  order  to  found  the  claim  of  inter- 
est.    If  the  executors  in  either  of  those  cases  had  been 
» 

called  upon  by  the  tenant  for  life  to  purchase  an  estate, 
in  order  that  he  might  enter  into  the  enjoyment  and 
the  receipt  of  the  rents  and  profits,  they  would  have 
bad  just  the  same  answer  to  give,  which  the  executors 
and  trustees  in  this  case  say  they  would  have  given,  if 
they  had  been  called  upon  to  pay,  before  the  money  , 
due  upon  the  mortgage  was  received :  for  they  would 
have  said  in  those  cases  respectively,  it  was  impossible 
for  them  to  purchase  land ;  for  they  could  not  with  due 
diligence  have  got  in  the  personal  estate,  with  which 
that  land  was  to  be  purchased.  So,  the  executors  in 
this  case  say,  the  legatees  could  not  have  had  their 
legacies,  if  a  bill  had  been  filed  ;  as  the  mortgage  out 
of  which  they  were  payable  was  not  received.  But 
it  was  held  that  the  possibility  of  purchasing,  in  fact, 
does  not  determine  the  question,  whether,  according 
to  the  legal  presumption,  the  purchase  might  not  have 
been  made.  So  the  possibility  in  this  case  does  not 
determine,  whether  by  legal  presumption  the  mort- 
gage might  not  have  been  called  in  within  a  year.  I  • 
cannot,  without  rejecting  the  authority  of  those  cases, 
hold,  that  the  mortgage,  though  not  ■actually  capable  of 
being  called  in,  is  not  to  be  considered  as  having  been 
got  in  within  the  year.  Constructive  receipt  is  held 
equivalent  to  actual  receipt  for  the  purchase  of  the 
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right  to  interest.  There  is  no  doubt  a  testator  may  ex- 
clude the  rule  of  the  Court,  by  plainly  indicating  an 
intention  inconsistent  with  it ;  and  in  Gaskell  v.  Har- 
man,  (a)  and  El  win  v.  El  win,  (b)  it  did  seem  to  me, 
that  the  anxiously  marked  intention  would  have  been 
completely  disappointed,  if  in  one  of  those  cases  I  had 
taken  the  personal  estate  to  have  been  received  or  as- 
certained ;  or,  in  the  other,  if  I  had  held  the  real  es- 
tate to  have  been  sold,  at  any  other  period  than  that 
at  which  those  events  respectively  took  place  in  fact 
But  in  Entwistle  v.  Markland,  and  Sitwell  v.  Bernard, 
the  Court  seems  to  have  decided,  that  such  words  as 
"  when  received/'  "  when  got  in,"  "  when  recovered," 
"  when  laid  out,"  do  not  so  clearly  mark  the  intention 
as  to  preclude  the  application  of  the  legal  presumption. 
His  Honour  then  stated  the  case  of  Hambling  v.  Lyster, 
from  the  register's  book,  reported,  but  not  fully,  in  Am- 
bler, which  established  the  same  principle,  (c)  From 
the  register's  book  he  found  that  the  executors  in  their 
answer  stated,  that  they  had  laid  a  case  before  Mr. 
Wilbraham  upon  two  questions  :  1st,  whether  the  re- 
ceipt of  the  money,  due  upon  the  mortgage,  by  the 
testator  himself,  was  an  ademption  of  the  legacies  given 
out  of  it :  2dly,  supposing  those  legacies  not  adeemed, 
whether  the  legatees  had  a  lien  upon  the  new  securities, 
in  which  the  money  received  upon  the  mortgage  had 
been  laid  out.  Mr.  Wilbraham's  opinion  was,  that 
there  was  no  ademption ;  but  likewise,  that  the  lega- 
tees had  no  right  to  follow  the  money  laid  out-  in  the 
new  securities*  That  was  a  material  point ;  as  it  ap- 
peared the  estate  was  not  sufficient  for  all  the  legacies. 
One  question  therefore  was,  whether  those  legatees 
were  to  abate  with  the  general  legatees,  or  were  to  be 
paid  by  preference  out  of  the  securities  upon  which 
the  money,  that  had  been  received  by  the  testator,  had 
been  laid  out.    TV  Master  of  the  Rolls  agreed  with 

(a)  6  Ves.  J.  150.    11  Ves.  J.  489. 

{*)  8  Va.  J.  647.  (c)  Amb.  401. 
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Mr.  Wilbraham  upon  the  first  point :  but  differed  from 
him  upon  the  second ;  for  the  decree  says,  that  so  much 
of  the  money,  so  compounded  for,  and  received  and 
placed  out  again  by  the  testator,  is  still  to  be  considered 
as  a  fund  for  the  satisfaction  of  the  plaintiffs  legacies 
and  as  the  money,  due  upon  two  bonds  specified,  was 
the  readiest  for  the  plaintiff's  satisfaction,  that  money 
was  directed  to  be  called  in  forthwith,  and  payment 
was  decreed  with  interest  from  the  end  of  one  year 
after  the  testator's  death,  and  costs  were  given  out  of 
the  money  so  received  ;  and,  if  the  said  money  should 
not  be  got  in,  or  should  not  be  sufficient  for  the  plain- 
tiff's satisfaction,  liberty  was  given  to  apply. 

In  consequence  of  Mr.  Wilbraham 's  opinion,  an  ap- 
portionment had  been  made  of  the  whole  estate ;  and 
321.  had  been  apportioned  to  the  plaintiff  for  his  legacy 
of  100/.  He  refused  to  accept  that ;  and  was  held  en- 
titled to  satisfaction  out  of  the  specific  security.  Then, 
as  the  new  securities  were  held  to  be  substituted  for 
the  former,  it  is  clear,  all  the  words  of  the  will  must 
have  been  as  applicable  to  the  one  as  to  the  other ;  and 
the  legatee  could  have  no  claim  upon  the  one  set  of 
securities  except  in  the  same  mode  as  he  had  a  claim 
upon  the  other ;  that  is, — to  be  paid  out  of  the  securi- 
ties, when  the  money  due  upon  them  should  be  re- 
ceived ;  and  the  decree  accordingly  follows  the  words 
of  the  will  "  when  received/'  But  that  did  not  pre- . 
▼eat  interest  running  from  the  death  several  years  be- 
fore it  was  received. 

Sir  William  Grant  was  therefore  of  opinion,  that  the 
words  €(  when  received"  did  not  suspend  or  postpone 
the  right  to  interest :  but,  that  the  legatees  in  the  case 
before  him  would  be  entitled  to  interest  at  the -rate  of  4 
per  cent,  from  the  death  of  the  testator. 

If  a  legacy  be  payable  at  a  future  time,  it  bears  in- 
terest only  from  that  time,  although  given  in  terms  to 
make  it  vest  tnstanter :  This  is  the  rule  :  but  it  is  sub* 
ject  to  certain  exceptions.  Thus  where  the  legatee  is  the  in  &*©«  of  * 
child  of  the  testator,  hot  otherwise  provided  for,  the  wii!dcomm«U 

fttthcddth.   . 
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Court  will  order  interest  to  commence  immediately,  al- 
though the  legacy  is  payable  at  a  future  day ;  (d)  or 
even  on  a  contingent    event ;  (e)  since  a  parent  is 
bound  by    the  law  of  nature  to  provide  a  present 
maintenance  for  his  own  child ;  (/)   and  it  seems  it 
was  Lord  Alvanley's    opinion,  when  Master  of  the 
Rolls,  that  illegitimate  children  were  to  be  admitted 
Who  is  a  child  to  the  same  benefit ;  (g)  though  Lord  Hardwicke  held 
thJ££  this  pn  a  contrary  opinion,  on  the  principle  of  law,  which  re- 
cognizes no  relationship  in  such  a  child,  (h)    And  Lord 
Eldon  seemed  to  think  that  there  ought  to  be  some- 
thing to  shew  that  the  testator  means  to  put  himself 
in  loco  parentis,  (i)     Lord  Alvanley  was  also  of  opinion 
that  a  grandchild  was  to  be  comprised  within  the  ex- 
ception out  of  the  above-mentioned  general  rule,  and 
was  to  be  put  upon  the  same  footing  with  a  child  in 
this  respect ;  (ft)  and  the  Court  of  Chancery  has  in  a 
subsequent  case  confirmed  that  opinion.  (/)     But  the 
prevailing  doctrine  appears  to  be  that  interest  from  the 
death  is  a  favour  not  to  be  granted  to  grandchildren, 
or  illegitimate  children,  as  such,  unless  the  legacy  be 
given  by  a  person  Standing  in  loco  parentis;  (m)and 
never  but  in  the  case  of  infants,  (n) 
mm  interest      Where  no  direction  is  given  as  to  the  growing  interest, 
pr^tsntotiYeT  P*0^,  or  proceeds  of  a  particular  legacy,  made  pay 
and  where  not.  ab]e  at  a  future  time,  the  interest  lapses  into  the  residue. 

But   it  seems  otherwise,  where  the  bequest  is  of  the 
whole  personal  estate,  or  of  the  residue,  in  which  case 
f  the  interest  follows  the  capital. 

(d)  Raven  v.  Waite,  1 S  wanst  557.     (<?)  Heath  ».  Perry,  3  Atk.  109. 

(/)  Harvey  v.  Harvey,  2  P.  Wmi.  21*  3  Ves.  J.  13.  3  Atk. 
60,  102. 

(g)  3  Ves.  J.  12.  (k)  1  Ves.  310. 

(0  6  Ves.  J.  Perry  v.  Whitehead ;  and  see  4  Ves.  J.  De  Maxar 
v.  Pybus. 

(k)  3  Ves.  J.  12.  (0  5  Ves.  J.  104. 

(m)  Lomax  v.  Lomax,  11  Ves.  J.  491.    Erriagton  ?•  EiiiagttS; 

12  Ves.  J.  20.     Hill  v.  Hill,  3  Ves.  and  B.  183. 
(ft)  Lounder  v.  Lounder,  15  Ves..  J.  301. 
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If  a  residue  is  given,  to  be  paid  at  21  with  a  disposi- 
tion over  in  case  of  death  before  21,  and  such  death 
happens,  the  interest  goes  to  the  infant's  representatives  : 
but  if  it  is  bequeathed  so  as  to  vest  on  a  contingent 
event,  and  the  contingency  never  happens,  the  interme- 
diate interest  accumulates,  and  goes  with  the  residue.  (0)  ' 

Where  a  father  is  living  and  able  to  maintain  hi* 
child  to  whom  a  legacy  with  interest  is  given,  the  in- 
terest of  such  legacy  shall  not  be  applied  to  his  main- 
tenance during  his  non-age;  but  where  the  father,  in 
such  a  case,  is  incapable  from  poverty,  the  Court  will 
allow  maintenance  to  the  child  put  of  the  interest  of 
his  legacy,  (q) 

When  the  occasion  is  very  pressing,  the  Court  will 
sometimes  break  in  upon  the  principal :  but  this  is  sel- 
dom and  cautiously  done  ;  (r)  and  it  seems  this  can  on 
no  account  be  done,  if  the  legacy  be  devised  over  on 
the'  infant's  dying  before  he  comes  of  age.  (s)  Whe- 
ther legacies  are  charged  on  real  or  personal  estate,  it 
is  become  the  established  practice  of  the  Court  to  allow 
only  4  per  cent,  where  no  interest  is  directed  by  the 
will ;  (0  although  the  fund  may  produce  more,  (u) 

If  an  annuity  be  given  by  a  wilT  without  specifica- 
tion as  to  the  times  of  payment,  it  shall  commence  in 
computation  from  the  testator's  death,  and  consequently 
the  first  payment  shall  be  made  at  the  expiration  of  the 
year  after  that  event :  but  if  a  sum  be  directed  to  be 
placed  out  to  produce  an  annuity,  whether  that  is  to  be 
considered  as  a  legacy  payable  at  the  end  of  the  year„ 
and  to  begin  in  computation  only  from  that  time,  or  as 
an  annuity  commencing  from  the  testator's  death,  seems 

(0)  See  the  note  to  Heath  v.  Perry,  3  Atk.  102.  and  Ellis  v.  Ellis* 
1  Sch.  and  Lef.  1.  See  also  Leake  o.  Robinson,  2  Men*?.  584. 

(q)  3  Atk.  60.  2  P.  Wms.  21.,  and  see  Ellis  v.  Ellis,  1  Sch.  and 
Lef.  1.  and  note.  See  also  3  Yes.  J.  16.  as  to  the  wife  in  such  cases. 

(r)  4  Bac.  Abr.  433.    3  Bro.  C.  R.  178.  2  P.  Wms.  21.  1  Vera.. 

255. 

($)  4  Bac.  Abr.  442.  (/)  Sitwell  r.  Bernard,  6  Tes.  J.  520. 

(tt)  4  Bac.  Abr.  440.  2  Bro.  C.  R.  47.    3  Bro.  C.  R.  53. ;  and  see 

Sitwell  *  Bernard,  6  Ves.  J.  52a 
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not  to  be  fully  settled,  (x)    Nor  is  it  clear  from  the  au- 
thorities when  interest  is  allowable  for  the  arrears,  (y) 
Where  vera  legacy  is  considered  as  going  in  satisfac- 
tion of  a  debt,  interest  is  payable  upon  it  from  the 
death  of  the  testator,  {a) 
where  die  le-       An  executor  used  often  to  be  embarrassed  how  to 
IZSnftf&wto   dispose  of  a  legacy  bequeathed  to  a  minor.    He  runs 
*•  f«m-  a  risk  in  paying  it  to  the  father,  or  any  other  relation 

of  the  infant,  without  the  sanction  of  a  Court  of 
equity,  (6)  But  by  the  act  of  36  Geo.  3.  c.  53.  s.  32. 
jt  is  enacted,  that  where,  by  reason  of  the  infancy  of 
any  legatee,  the  executor  cannot  pay  the  legacy,  it  shall 
be  lawful  for  him  to  pay  such  legacy,  after  deducting 
the  duty  payable  thereon,  into  the  bank  of  England, 
with  the  privity  of  the  accountant-general  of  the  Court 
of  Chancery,  to  be  placed  to  the  account  of  the  legatee, 
for  payment  of  which  the  accountant-general  shall  give 
his  certificate,  on  the  production  of  the  certificate  of 
the  commissioners  of  stamps  that  the  duty  thereon  has 
been  duly  paid  ;  and  such  payment  into  the  bank  shall 
be  a  sufficient  discharge  for  such  legacy ;  and  when 
paid  it  shall  be  laid  out  by  the  accountant-general  in 
the  purchase  of  3  per  cent,  consolidated  annuities; 
which,  with  the  dividends  thereon,  shall  be  transferred 
or  paid  to  the  person  entitled  thereto,  or  otherwise  ap- 
plied for  his  benefit,  on  application  to  the  Court  of 
Chancery  by  petition,  or  motion,  in  a  summary  way. 
But  the  executor  has  time  to  make  such  payment  into 
the  bank  till  the  expiration  of  a  year  after  the  testator's 
death. 
Legacy  to  be  We  shall  conclude  this  part  of  our  subject  with  ob- 
cSmncyof  the  serving  that  a  legacy  is  to  be  paid  in  the  currency  of 
SuS  &m  the  country  where  the  testator  was  resident  at  the  time  of 

sided. 

O)  Gibson  v.  Bott,  7  Ves.  J.  96. 

Qf)  Litton  v.  Litton,  1  P.  Wms.  543.    Batten  v.  Earnlej,  fc  P. 

Wms.  163.     Cruise  v.  Hunter,  2 Ves.  J.  169. 

(*)  Clark  v.  Sewell,  3  Atk.  99.  ^ 

(a)  4  Bac.  Abr.  429.     1  Eq.  C.  Abr.  300.    3  Bro.  C.  R.  96, 186* 

Burn.  Eccl.  L.  321. 
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making  his  will,  (b)  It  is  not  material  in  this  respect 
where  the  legatee  resides,  (c)  And  the  same  rule  pre- 
vails, though  the  testator  may  have  some  effects  in  this 
country,  unless  he  charges  the  legacy  on  his  English 
property,  (d) 


SECT.  in. 
Of  Distribution  by  an  Administrator. 

AS  far  as  regards  the  collection  of  the  effects,  and 
the  payment  of  the  debts  of  the  deceesad,  the  office 
of  the  administrator  corresponds  with  that  of  the  exe- 
cutor. And  if  there  be  a  will  without  the  appointment 
of  an  executor,  then  the  administrator  with  the  will 
annexed,  of  whom  mention  has  before  been  made,  is 
in  the  place  of  an  executor,  and  has  the  same  duty  to 
perform  in  respect  to  the  legatees.  But  for  the  duties 
of  an  administrator,  appointed  by  the  ordinary,  in  re- 
spect to  the  surplus  property  of  an  intestate,  after  the 
funeral  and  testamentary  charges  and  debts  are  dis- 
charged, we  must  look  to  the  several  positive  provisions 
of  the  Legislature, .  by  which  the  distribution  thereof 
has  been  directed  and  regulated. 

The  distribution,  according  to  the  statute,  should  be  Distribution 

°  .       under  the  ito- 

m  the  manner  following :  One  third  part  to  the  wife  tate. 
of  the  intestate,  and  all  the  residue  by  equal  portions 
among  his  children,  and  such  persons  as  legally  repre- 
sent such  children,  in  case  any  of  them  be  then  dead, 
other  than  such  child,  or  children  (not  being  heir  at 
law,)  as  shall  have  any  estate  by  the  settlement  of  the 
intestate,  or  shall  have  been  advanced  by  him  in  his 
life-time,  by  portion,  equal  to  the  share,  which  shall  by 
such  distribution  be  allotted  to  the  other  children,  to 
whom  such  distribution  is  to  be  made ;  and  in  case  any 
child  (other  than  the  heir  at  law,)  shall  have  any  estate, 

(d)  Houlditch  v.  Mirta,  1   P.  Wins.  006.  %  P,  Wras.  98,  80* 
C#ckerelli\  Barber,  16  Yes.  J.  461. 
(c)  Saunders  v»  Drake,  2  Atk.  466* 
(<Q  Pearsop  V»  Gamefe  2  Bro.  C.  C.  47. 
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by  settlement  from  the  intestate,  or  shall  have  been  ad- 
vanced by  him  in  his  life-time  by  portion,  not  equal  to 
the  share  which  will  be  due  to  the  other  children  by 
the  distribution  ;  then  so  much  of  the  surplusage  shall 
be  distributed  to  such  child  as  shall  have  any  land  .by. 
settlement  from  the  intestate,  or  was  advanced  in  the 
life-time  of  the  intestate,  as  shall  make  the  estate  to  be 
equal,  as  near  as  can  be  estimated  ;  but  the  heir  at  law 
notwithstanding  any  land  that  he  shall  have  by  descent, 
or  otherwise,  from  the  intestate,  is  to  have  an  equal 
part  in  the  distribution,  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  such  land. 
But  in  case  there  shall  be  no  children,  nor  any  legal  re- 
presentatives of  them,  one  moiety  of  the  estate  shall 
be  allotted  to  the  wife  of  the  intestate  ;  and  the  residue 
of  the  same  shall  be  distributed  equally  among  every 
of  his  next  of  kindred,  who  are  in  equal  degree,  and 
those  who  legally  represent  them. 

No  representations  shall  be  admitted  among  colla- 
terals, after  brothers'  and  sisters'  children :  and  if  there 
be  no  wife,  then  all  the  estate  shall  be  distributed  equally 
among  the  children ;  and  if  no  child,  then  among  the 
next  of  kindred  to  the  intestate,  in  equal  degree,  and 
their  legal  representatives.  For  the  benefit  of  creditors, 
no  such  distribution  of  the  goods  of  an  intestate  shall 
be  made,  till  after  the  expiration  of  one  year  from  his 
death.  And  every  one,  to  whom  any  distribution  and 
share  shall  be  allotted,  shall  give  bond,  with  sufficient 
sureties,  in  the  spiritual  Court,  that  if  any  debt,  truly 
owing  by  the  intestate,  shall  be  afterwards  sued  for  and 
recovered,  or  otherwise  duly  made  to  appear,  that  then, 
and  in  every  such  case,  he  shall  refund,  and  pay  back 
to  the  administrator,  his  rateable  part  of  that  debt,  and 
of  the  costs  of  suit,  and  charges  of  the  administrator,  by 
reason  of  such  debt,  out  of  the  part  and  share  so  allotted 
to  him,  thereby  to  enable  the  administrator  to  pay  and 
satisfy  the  debt  so  discovered  after  the  distribution  made* 
The  statute  contains  exceptions  expressly  saving  the 
*  customs  of  the  city  of  London,  and  the  province  of  York. 
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Posthumous  children  are  equally  entitled  with  those  FwthnmoiM 

,  children,  and 

born  in  the  life- time  of  the  intestate.  And  no  differ-  those  of  the 
ence  is  made  between  the  half  and  the  whole  blood ;  equally  e&- 
they  are  equally  entitled,  as  being  of  equal  pro-  ***** 
pinquity  to  the  deceased ;  and  if  there  be  but  one 
child  and  a  widow  left  by  the  intestate,  the  widow  takes 
her  third,  and  the  other  two  thirds  will  go  to  the  child ; 
and  if  no  widow,  then  the  one  child  will  take  the  whole. 
If  all  the  children  be  dead,  the  children  which  they  or 
any  of  them  may  have  left  will  take  equal  shares,  as 
next  of  kin,  in  their  own  right,  and  not  by  way  of  re- 
presentation. But  if  some  of  the  children  be  living, 
and  others  dead,  leaving  children,  the  children  of  the 
deceased  child  take  the  share  of  their  respective  pa- 
rents, by  representation,  and  not  in  their  own  right. 
Thus,  if  A.  have  three  sons,  B.,  C,  and  D.,  and  B.  die, 
leaving  four  children,  and  C.  die,  leaving  two  children, 
on  the  death  of  A.  intestate,  one-third  will  go  to  D. 
another  third  to  the  four  children  of  B.,  and  the  remain* 
ing  third  to  the  two  children  of  C. 

It  is  plain,  under  this  statute,  that  a  younger  child  °*  *d^*Jc^ 
cannot  take  any  benefit  of  the  distribution,  unless  he  bringing  into 
first  bring  into  the  general  mass  of  the  testator's  pro*        *** 
perty  whatever  estate  in  land  or  pecuniary  portion  he 
has  received  from  the  intestate,  in  his  life-time,  by  way 
of  advancement,  by  settlement,  or  otherwise ;  and  this 
is  called  bringing  the  same  into  hotchpot,  from  which 
obligation,  however,  the  heir  at  law  is  specially  ex- 
empted.   The  advancement  of  a  child  so  brought  into 
hotchpot  is  for  the  benefit  of  the  children  only,  exclu- 
sively of  the  widow,  (c)    And  it  is  to  be  observed,  that 
if  a  child,  after  receiving  such  advancement,  shall  die 
in  his  father's  life-time,  the  representative  title  of  the 
grandchildren  cannot  be  enforced,    unless  they  first 
bring  in  the  advancement  of  their  parent,  (d)   'Though 
the  heir  at  law  shall  not  account  for  the  land,  which  lege  of  tiw  heir 
came  to  him  by  descent,  or  otherwise,  from  the  intes-  ""v*** 

(c)  Prec  in  Chan.  189.  (<Q  2  P.  Wms.  660. 
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tate;(l)  yet  any  advancement  out  of  the  personal  es- 
tate must  be  brought  in  by  him,  as  well  as  the 
other  children,  before  he  can  be  entitled  to  a  distribu- 
tion, under  the  statute  ;  (e)  and  the  same  obligation  ex- 
tends to  coheiresses.  (/  ) 

Every  species  of  substantial  provision  is  within  the 
meaning  of  advancement  under  the  statue,  as  the  pur- 
chase of  an  advowson,  or  any  office  or  commission,  (g) 
the  settlement  or  gift  of  a  marriage  portion,  lands  or 
interests  in  lands,  (A)  annuities,  reversions,  and  gifts 
in  Juturo,  (i)  or  on  contingency,  (k)  (such  being  ca- 
pable of  a  valuation,)  and  even  provisions  which  are  not 
to  take  place  in  the  father's  lifetime.  (/) 

The  advancement  must  be  by  an  act  in  the  life- 
time, complete  as  to  the  property,  though  it  may  not 
take  effect,  or  be  intended  to  take  effect,  till  after  the 
death  of  the  intestate.  A  provision  therefore  by  will 
where  a  testator  dies  intestate,  as  to  part  of  his  per- 
sonal estate,  is  not  considered  an  advancement  with 
respect  to  that  part,  (m)  Neither  is  land  given  by  the 
father's  will  (n)  to  a  younger  child,  or  what  a  child  de- 
rives under  his  mother,  (o)  to  be  considered  as  an  ad- 
vancement within  the  meaning  of  the  statute. 

It  is  scarcely  necessary  to  say  that  property  given 
to  a  child  by  any  other  than  his  parent,  or  what  he 
shall  acquire  for  himself,  does  not  come  under  the  de- 
scription of  advancement.  Lands  descended  to  the 
heir  in  Borough  English  are  privileged  from  being 
brought  into  hotchpot;    for  the  statute  speaks  only 

(e)  Fitzg.  285.  (J)  2  P.  Wms.  240. 

(g)  3  P.  Wms.  317.  note  (o)  (A)  2  P.  Wms.  441. 

(t)  2  P.  Wms.  445.  (k)  2  P.  Wms.  442. 

(0  2  P.  Wms.  440.  (m)  2  P.  Wms.  240. 

(it)  Id.  ibid.  (o)  2  P.  Wms.  356. 


**mm*m0m»mmmmm***m 


(1)  The  bequest  of  a  shilling  to  an  eldest  son,  in  satisfaction  of 
all  claims,  was  decreed  sufficient  to  exclude  him  fan*  his  distrfba- 
tive  share  of  the  testator's  personal  estate  not  disposed  of.  Acher- 
ley  p.  Vernon,  10  Mod.  524. 
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of  such  estate  as  a  child  has  by  settlement,  or  by  ad- 
vancement from  the  intestate  in  his  lifetime.  ( p  ) 

The  title  to  take  as  next  of  kin  under  the  statute  is  of  the  title  of 
to  be  traced  by  the  same  rules  of  consanguinity  as  the  mother  of  th© 
title  to  administration.  In  case,  therefore,  of  no  child-  mtC8tate- 
ren,  nor  any  issue  of  children,  the  father  becomes  en- 
titled to  all  the  surplus  in  exclusion  of  the  brothers  and 
sisters  of  the  deceased  :  but  the  mother,  by  the  statute 
1  Jac.  2.  c.  17.  s.  7.  conies  in  only  with  the  brothers 
and  sisters,  each  of  them  being- entitled  to  an  equal 
share  with  her.  If,  therefore,  the  intestate  have  left  a 
widow,  a  mother,  and  brothers  and  sisters,  the  widow 
is  entitled  to  a  moiety,  and  the  residue  is  equally  shared 
between  the  mother  and  the  brothers  and  sisters  of  the 
deceased ;  and  in  case  any  deceased  brother  or  sister 
have  left  children,,  such  issue  will  take  the  share  their 
parent  would  have  been  entitled  to  if  living*.  But  re- 
presentation, under  the  statute  of  Distributions,  is.  re- 
stricted among  •collaterals  to  the  children  of  the  bro- 
thers and  sisters  of  the  intestate.  It  has,  therefore, 
been  held,  that  if  an  intestate  leave  qn  uncle  and  the 
child  of  a  deceased  aunt,  the  sister  of  the  uncle,  such 
child  shall  have  no  distributive  share  with  the  uncle,  (q) 

Grandfather*  and  grandmothers,  though  in  equal  de-  Grandftthm 
gree  of.  consanguinity  with  brothers*  and  sisters,  shall  th^Ti^ 
have  no  share  with  them  id  the  distribution,  (r)  but  ^ewi,^d 
come,  next  in  order ;  and  next  to  them  are  the  uncles  ?>"**• 
and  nephew^,  aunts  and  nieces,  who  are  all  in  equal 
degree,  and  take  per  capita :  and  it  is  to  be  observed, 
that  dignity  of  blood  makes  na  difference  in  these  tides  ; 
so  that  where  the  next  of  kindred  are  a  grandfather  or 
grandmother  by  the  father's  side,  and  grandfather  or 
grandmother  by  the  mother's  side,  their  claims  am 
equally  respected,  (s) 

The  statute  suspends  the  distribution  till  a  year  after  of  the  vetting 
the  death  of  the  intestate :  but  this  is  no  suspension  of  a™  ibm. 

ip  )  Cas.  temp.  Talbot,  276.  (?)  1  P.  Wms.  594. 

(r>  Amb.  191.  (#)  1  P.  Wmi.  53. 
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the  vesting  in  the  next  of  kin,  who  hare  survived  the 
intestate,  so  that  if  any  such  die  before  the  year,  their  re- 
presentatives are  entitled  to  their  distributive  shares,  (t) 
Where  a  b»-  As  a  bastard  can  have  no  kindred,  his  effects,  on  his 
tetute!" m"  dying  without  a  will,  belong  to  the  king,  who,  on  pro- 
per application,  usually  grants  them  by  letters  patent 
to  the  nearest  natural  connection ;  upon  the  strength 
of  which  such  persons  obtain,  as  of  course,  a  grant  of 
administration  from  the  Ecclesiastical  Court,  which  en- 
titles him  to  the  sole  enjoyment  of  the  personal  pro- 
perty, (w) 

The  distribution  of  an  intestate's  effects  is  regulated 
by  the  law  of  that  country  which  may  be  properly  called 
his  home  or  domicile :  but  the  actual  place  where  be 
happens  to  be  at  the  time  of  his  death,  though  pre- 
sumptively his  domicile,  may,  by  circumstances,  be 
shewn  not  to  be  so  ;  for  an  occasional  or  temporary  re- 
sidence will  not  constitute  such  domicile  so  as  to  sub- 
ject his  property  to  the  local  laws  with  respect  to  its  dis- 
tribution, (x) 


SECT.  IV. 

Of  Distribution  by  the  Custom  of  London. 

THE  restraints  which  these  customs  formerly  im- 
posed upon  the  testamentary  power  have  been  removed 
by  several  statutes ;  yet,  as  to  the  property  of  an  intes- 
tate they  remain  in  full  operation.  If  a  freeman  of  the 
city  of  London  die,  (and  it  is  of  no  consequence  where, 
or  whether  he  resided  or  left  any  property  within  the 
city,)  leaving  a  widow  and  children,  (although  such 
children  were  not  born  in  the  city,)  his  personal  pro- 
perty, after  deducting  the  widow's  apparel  and.  the  fur- 
niture of  her  bed-chamber,   (1)  which  is  called  the 

(I)  3  Bac  Abr.  75.  (u)  Doug.  5*2. 

(*)  Amb.  25, 415,  418.    2  Yes.  J.  198. 


(1)  If  the  intestate's  property  exceed  2000A  it  is  said  the  widow 
is  entitled  to  50A 
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widow's,  chamber,  is  divided  into  three  parts,  one  of 
which  belongs  to  the  widow,  another  to  the  children, 
and  the  third  to  the  administrator,  in  that  character. 
If  there  is  only  a  widow,  or  only  children,  they  respect- 
ively take  one  moiety,  and  the  administrator  the 
other  (a)  ;  if  neither  widow  nor  children,  the  adminis- 
trator takes  the  whole,  (b)  That  which  belongs  to  the 
administrator  is  called  the  dead  man's  part,  because 
formerly  it  was  to  be  expended  in  masses  for  the  soul  of  or  the  dead 
the  deceased  :  but  by  the  stat.  1  Jac.  2.  c.  17.  the  ad-  matti part* 
ministrator's  part  has  been  made  subject  to  be  distributed, 
as  in  the  common  cases.  The  custom  has  nothing  to 
do  with  the  next  of  kin :  but  is  confined  to  the  wife  and 
children  of  the  intestate,  not  even  extending  to  his 
grandchildren,  (c)       And   a    posthumous    child   takes  > 

together  with  the  other  children,  (d)  If  therefore  a  free- 
man die,  leaving  a  widow  and  grandchildren  only,  the 
widow  takes  her  half  by  the  custom ;  and  the  other  half 
is  to  be  distributed  under  the  statute,  in  the  proportion 
of  one-third  to  the  widow,  and  two-thirds  to  the  grand- 
children, as  the  lineal  representatives  of  the  deceased 
children.  And  if  there  be.  nobody  within  the  purview  of 
the  custom,  as  if  there  be  neither  wife  nor  child,  the 
whole  will  be  distributed  under  the  statute. 

The  privilege  of  the  widow's  chamber,  like  the  right  or  fa  widow's 
to  paraphernalia,  is  postponed  to  the  rights  of  creditors.  cbamber* 
And  a  woman  may  be  deprived  of  all  these  rights,  whether 
under  the  custom  or  under  the  statute,  by  an  express  ex- 
clusion in  her  marriage  settlement ;  (e)  or  by  a  divorce 
in  the  Ecclesiastical  Court  for  adultery,  (f)    The  share 
of  a  child,  where  the  intestate  has  left  other  children 
under  the  custom,  does  not  vest,  until  the  age  of  21 ;  so  of  tie  retting 
that  he  cannot  dispose  of  it  by  will  until  that  age ;  and  Sf  **  """ 
if  after  that  age  he  dies  intestate,  it  goes  according  to  the 
statute.      If  he  die  under  that  age,  his  share  survives  to 

(a)  1  P.  Wins.  340.  (5)  2  Show.  175. 

(c)  1  P.  Wmi.  541,  (rf)  Prec.  in  Ch.  499. 

(«)  1  Eq.  C.  Ab.  163, 1  P.  Wmi.  531.  (/)  Bunb.  10. 
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the  other  children  ;  (g)  differing  in  this  respect  from  the 
share  under  the  statute,  which  vests  in  the  children 
upon  the  death  of  the  intestate,  and  which  they  are 
competent  to  devise  by  their  wills  at  the  period  when 
the  general  disposing  capacity  arrives. 

What  has  already  survived  under  the  custom  does 
not  survive  again,  but  will  go  according  to  the  statute.  (A) 
Where  there  is  but  one  child,  his  orphanage  part  vests  in* 
him  upon  the  death  of  the  intestate,  and  may  be  devised 
by  him  at  the  same  age  at  which  he  is  competent  to  dis- 
pose of  personal  property  by  will,  (i)  And  it  is  said  that 
if  an  orphan  daughter  marries  under  21,  her  orphan- 
age share  is  prevented  from  surviving  if  she  dies  under 
that  age.  (k)  If  a  freeman  have  one  or  more  children, 
of  advance-     and  he  advances  him,  her  or  them,  or  any  of  them,  in  his 

ment  under  the 

custom.  life-time  to  the  full  extent  to  which  the  benefit  under  the 

custom  would  extend,  the  custom  so  far  is  satisfied :  but 
the  widow  may  still  take  her  customary  share,  and  the 
rest  is  distributed  according  to  the  statute.  (/)    But  if 
the  advancement  is  only  in  part,  such  advanced  portion 
must  be  brought  into  hotchpot  before  any  advantage  can 
be  taken  under  the  custom.     Such  portion;  however,  is* 
only  shared  with  the  other  brothers  and  sisters,  this  rule1 
of  equality  not  extending  to  the  benefit  of  the  widow,  (m); 
And  if  there  be  an  only  child  so  partially  advanced,  he 
shall,  take  under  the  custom  his  full  orphanage  part, 
without  accounting  with  the  widow  for  his  advance- 
ment, (tt) 

Where  the  portion  so  advanced  exceeds  the*  child's 
share  under  the  custom,  it  seems  settled,  that  after 
covering  the  orphanage  part,  to  which  it  is  first  appli- 
cable, such  excess  ought  to  be  brought  into  hotchpot, 
with:  all  the  persons  entitled  under  the  statute  to  the  dis- 
tributable part ;  except,  it  is  said,  where  the  advance* 
ment-has  been  given  and  accepted  expressly  in  satisfec* 

(g)  Prec.  Ch.  537.  (A)  Prec.  Ch.  537. 

(0  Prec.  Ch.  207.  (*)  1  Vera.  88. 

(0  *  P.  Wms.  527.  1  Atk.  54,  .  fa)  1 ,  Vera.  345. 

(n)2Salk.426.~ 
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tion  of  the  customary  share,  in  which  case,  in  the  dis- 
tribution of  the  dead  man's  part,  no  regard  is  to  be  had 
to  the  advancement,  it  being  considered  as  a  sort  of  pur- 
chase by  the  child,  (o) 

The  advancement  must  be  wholly  out  of  the  personal 
estate :  the  custom  takes  no  notice  of  real  property  : 
therefore,  a  settlement  by  a  freeman  of  real  estate  on 
his  child  will  not  affect  his  right  under  the  custom  ;  (p) 
eVen  though  it  be  made  in  express  exclusion  thereof ; 
and  money  given  to  be  laid  out  in  land  is  considered  as 
real  estate  to  this  purpose,  (q)  The  provision  must 
always  come  from  the  father ;  it  must  be  made  by  him  in 
his  life-time,  and  be  out  of  his  personal  property,  (r) 
Nor  will  every  gift  by  the  father  so  operate.  Monies 
applied  in  maintenance  and  education,  and  perhaps  in 
putting  out  apprentice,  are  not  considered  in  the  light  of 
advancements,  under  the  custom,  any  more  than  under 
the  statute,  though  the  last  mentioned  case  is  question- 
able, (s) 

We  have  observed,  that  if  a  child  be  advanced  above 
his  or  her  share  under  the  custom,  whether  such  excess 
shall  be  brought  into  hotchpot  or  not  will  depend  upon 
the  question,  whether  the  provision  was  or  was  not  ex- 
pressly made  in  satisfaction  of  the  orphanage  part.  If 
made  expressly  in  satisfaction  of  the  orphanage  part,  it 
would  be  regarded  as  a  sort  of  purchase  ;  for  it  might 
have  been  less  by  the  event.  It  is  accordingly  held, 
that  if,  upon  the  marriage  of  a  freeman's  daughter,  at 
21,  the  father  settles  a  provision  upon  her,  which  she 
accepts  in  lieu  of  her  orphanage  part,  equity  will  give 
effect  to  such  agreement  against  the  custom,  (t)  And 
if  a  man  marry  a  freeman's  daughter  under  age,  he  may 
release,  or  covenant  to  release,  all  future  interest,  in 
right  of  his  wife,  under  the  custom  of  London,  (ti) 

(o)  4  Bara'a  Eccl.  L.  207.         (p)  1  Vein.  2. 216. 

(q)  1  Vera.  345.  (r)  1  Vera.  61,  89. 

(#)  1  Atk.  403.  (0  2  Eq.  Ca.  Abr.  272. 

(«)1  Atk.  63. 
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SECTION  V. 
Of  Distribution  by  the  Custom  of  York. 

THE  custom  of  York  agrees  with  that  of  London, 
except  in  the  following  particulars.  The  orphanage 
part  vests  in  the  child  immediately  on  the  death  of  the 
intestate,  (a)  instead  of  waiting  for  the  age  of  21 .  Real 
estate,  however  small  the  value,  in  comparison  of  the 
personal  estate,  if  it  comes  by  descent,  or  by  limitation 
in  a  settlement  made  on  the  father's  marriage,  and 
whether  in  fee  or  in  tail,  in  possession  or  reversion,  ex- 
cludes the  claim  to  the  filial  portion,  under  the  custom.  (6) 
It  is  to  be  observed  also,  that  the  custom  of  York  will 
not  attach,  unless  the  intestate  was  resident  within  the 
province  at  the  time  of  his  death  :  but  as  this  is  not  ne- 
cessary under  the  custom  of  London,  this  latter  custom 
controuls  that  of  York  ;  so  that  if  a  freeman  of  London 
die  in  the  province  of  York,  no  inheritance  in  land  shall 
preclude  him  from  his  share  of  the  personal  estate,  by 
the  custom  of  the  city,  which  always  follows  the  per- 
son, (c)  Under  both  customs  the  locality  of  the  pro- 
perty is  immaterial. 

For  Ihe  convenience  of  the  reader,  an  hypothetical 
list  of  cases,  shortly  stated  and  answered  on  this  sub- 
ject, shall  be  laid  before  him,  which,  with  a  little  at- 
tention, may  enable  him  at  once  to  see  the  interests  of 
parties  under  the  statute,  and  the  custom  here  treated 
of,  either  distinctly  considered,  or  in  combination. 

By  the  statute  of  Distributions,  22  and  23  Car.  2. 
made  perpetual  by  1  Jac.  2.  c.  17.  the  custom  is 
saved,  as  well  as  to  London  and  other  places.  These 
statutes  work  a  distribution  of  the  pars  rationabiUs  ;  or, 
as  they  call  it  in  the  province  of  York,  the  death's  Part : 
in  every  other  respect  the  custom  remains  unaltered. 

(a)  4  Bum's  Eccl.  L.  308.  (6)  4  Barn's  Eccl.  L.  400. 

(c)4BunTi  Eccl.  L.  4 10. 
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By  the  custom  of  the  province  of  York : 


The  death's 
part 


<When  a  wife  and  children. £  Third 

When  children  and  no  wife, 
wife  and  no  children,  wife ^  «  . 
and  heir,  wife  and  co-heirs/  ^" 

wife  and  all  advanced 


When  neither  wife  nor  child- 
ren, altho'  grandchildren ;  no 
wife,  and  an  only  child,  heir, 
or  children,  co-heirs,  or  all 
advanced 


The 
whole. 


Widow's   (When  a  child  or  children,)  m, .  . 
part       t not  heirs  j"  Hurt 

When  a  child  or  children,  i 

heirs,  no  children,  a  child/-  Moiety. 

advanced,  all  advanced        ' 


Child  or    f  No  widow,  another  child, 
children's  }heir,  or  advanced,  all  the£  Moiety, 
part.  (  rest  advanced 


The  heir  at  law  has  no  share  by  virtue  of  the  cus- 
tom ;  but  has  a  share  of  that  part  of  the  estate  of  his 
father,  dying  intestate,  called  the  death's  part,  accord- 
ing to  the  statute  aforesaid. 

Children  advanced.  All  the  children  advanced  in 
the  father's  lifetime  are  excluded  by  the  same  custom ; 
and  also  by  the  statute,  save  when  there  are  no  other 
children;  in  which  case  they  each  respectively  suc- 
ceed as  next  of  kin. 

And  observe  that  the  said  custom  hath  relation  to, 
and  doth  respect,  only  widows  and  children. 

The  widow  of  an  intestate  succeeds  both  to  her 
widow's  part  in  the  thirds,  or  moiety  of  the  clear  sur- 

•  2 
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plus,  according  to  the  custom  ;  and  also  to  her  thirds, 
or  moiety  of  the  death's  part,  according  to  the  statute  ; 
and  this  she  demands  in  the  first  place,  and  before  the 
children  can  make  any  claim  whatsoever. 

The  remainder  of  the  death's  part  is  by  the  same 
statute  distributed  amongst  the  children,  the  heir  in- 
cluded, and  in  part  advanced.  And  the  remaining 
third,  called  the  child  or  children's  part,  is  by  the  said 
custom  equally  to  be  divided  amongst  them,  excluding 
the  Heir.  But  the  child  in  part  advanced,  claiming  out 
of  the  last  mentioned  part  his  equal  share,  may  throw 
in  what  he  has  received  in  part,  and  then  the  whole  is 
equally  to  be  divided. 

N.  B.  The  half-blood  is  entitled  to  the  same  shares 
and  privileges  as  the  whole  blood,  in  all  the  cases  fol- 
lowing, without  any  distinction: 

CASES. 

Cm  of  an  in-       One  third  is  allotted  to  her  as  her  widow's  part. 

teatate's  lear-  - 

in*  a  wido*,  share,  or  thirds,  due  to  her  by  virtue  of  the  custom  of 
mi,  none  ad-"  the  province  aforesaid  ;  another  third  is  due  to  child- 
bed, and  no  ren>  equally  to  be  divided  amongst  them,  as  their  filial 

parts,  or  children's  portions  by  the  same  custom  ;  and 
the  third  and  last  remaining  part,  commonly  called  the 
death's  part,  is  to  be  distributed  according  as  the  said 
statutes  do  direct,  viz.  one  third  to  the  widow,  and  the 
remaining  two-thirds  to  the  said  child,  or  amongst  the 
said  children. 
J2-i3PcUld"       One  third  is  due  to  the  widow  by  the  said  custom, 

one  third  to  the  children,  the  heir  being  excluded  by 
the  said  custom  from  claiming  any  share  :  bat  the  re- 
maining third  is  to  be  divided  in  manner  following,  viz. 
one  third  to  the  widow,  the  rest  among  the  children, 
including  the  heir,  by  virtue  of  the  statute. 
*chud°bei  and  ^  moiety  due  to  the  widow  by  virtue  of  the  custom, 
an  heir.  remaining  moiety  one  third  to  the  widow,  the  rest  to 

Widow  three     ^c  c^^  ^y  virtue  of  the  statutes  aforesaid, 
daughters  co-       A  moiety  is  due  to  the  widow  as  her  share  by  the 

a 


qHAP.  ii.  §  5.3  Of  Distribution  by  the  Custom  of  York.  261 

custom ;  of  tbe  remaining  part  one  third  to  the  widow, 
and  the  rest  among  the  co-heiresses. 

One  third  of  the  whole  is  due  to  the  widow  as  her  widow  one 
share  by  the  custom ;   and  further,  one  third  of  the  Ccd,  o^in"" 
death's  part  by  the  statute  ;  and  as  to  the  rest  the  chUd  part  ■***»•*■ 
in  part  advanced  must  put  what  he  has  received   in 
hotch-pot,  and  then  the  whole  is  to  be  equally  divided 
between  them. 

A  third  is  due  to  the  widow  by  the  custom,  and  fur-  widow,  one  in 

,  put  advanced. 

ther  one  third  of  the  death's  part ;  all  the  rest  is  the 
child's. 

Half  to  the  widow ;  of  the  remainder,  one  third  to  S^^ne 
the  widow,  the  rest  to  the  child. 

One   third  is  due  to  the   widow  by   the    custom,  widow,  one 

unadranced 

and  also  one  third  of  the  death's  part,  the  re-  and  one  in  part 
mainder  of  the  death's  part  is  equally  to  be  divided  h™ce  '  ** 
among  all  the  children,  whereof  the  heir  is  to  be  one, 
according  to  the  statute ;  as  to  the  remaining  third  part 
of  the  whole,  called  the  children's  part,  the  child  in 
part  advanced  must  put  what  he  has  received  into 
hotch-pot,  and  then  the  whole  is  equally  to  be  divided 
amongst  them ;  the  heir  being  excluded  from  this  part 
according  to  the  custom  of  the  province. 

One  third  is  due  to  the  widow  by  the  custom,  and  !,Wd^»  *Be 

J  \  in  part  adran* 

further  one  third  of  the  death's  part;  the  remainder  ced,  and  heir. 
of  the  death's  part  to  be  divided  equally  between  the 
children,  by  virtue  of  the  statute :  but  as  to  the  child 
or  children's  part,  the  heir  having  no  title  to  it,  it  is  all 
due  to  the  child,  though  in  part  advanced. 

The  widow  must  first  have  one  third  of  the  whole  J2dSmwd 
clear  residue,  and  further  one  third  part  of  the  death's  one  in  part  ad- 

*  vanced,  heir 

part,  according  to  the  statute ;  the  remainder  of  the  a°d  grand- 
death's  part  is  also  distributed  by  the  said  statute  c 
amongst  the  children,  heir,  and  grandchildren,  in  four 
parts,  in  manner  following,  viz.  one  fourth  to  the  child 
uaadvanced,  one  fourth  to  tbe  child  in  part  advanced, 
one  fourth  to  the  beir,  and  one  fourth  to  the  grand- 
children, as  representatives  of  their  father.  But  as  to 
the  remaining  third,  called  the  children's  customary 
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part,,  the  child  in  part  advanced  may  put  thereto  what 
he  has  received ;  and  then  the  whole  must  be  equally 
divided  between  the  unadvanced  and  the  in  part  ad- 
vanced children.  The  heir  and  grandchildren  have 
no  right  by  the  custom,  and  the  advanced  are  always 
excluded ;  yet  the  heir,  though  advanced,  has  a  share 
in  the  death's  part. 
widow  and         A  moiety  is  due  to  the  widow  by  custom,  half  the 

grandchildren.  .    •  • 

remaining  moiety  to  the  said  widow,  and  the  rest 
among  the  grandchildren,  as  next  of  kin  by  the  sta- 
tute. 

widow  and  no      Half  is  to  go  to  the  widow,  and  half  the  remaining 

half  to  the  widow,  the  rest  to  the  next  of  kin,  all 
equally  amongst  them,  viz.  a  moiety  as  her  due  share 
by  the  custom,  and  the  remainder  of  the  death's  part 
to  be  distributed  in  like  manner,  by  act  of  parliament. 

children  and        One  moiety  amongst  them  equally  to  be  divided  as 

their  share,  due  by  the  custom,  (excluding  the  heir;) 
the  remaining  part  being  the  death's  part,  is  to  be  di- 
vided in  like  manner,  including  the  heir,  by  virtue  of 
the  statute. 

°n  wid  W  "^        ^'  to  *,*m  or  ^er  as  Mxt  °^  k'n' 

One  child  nn-      One  moiety  to  the    child  unadvanced,  as  his   cus- 

an^hekf  *"*  tomary  share  ;  the  remaining  moiety  equally  to  be  di- 
vided between  them  by  {he  statute. 

One  advanced       All  to  the  heir,  the  advanced  having  had  his  full 

share,  and  therefore  excluded,  both  by  the  statute  and 
the  custom. 

One  advanced       All  to  the  unadvanced,  for  the  reasons  aforesaid. 

and  on*  unad- 
vanced. 

One  advanced       All  to  the  one  in  part  advanced. 

and  one  in  part 
advanced. 

One  in  part  ad-      All  must  be  put  in  hotch-pot,  and  equally  distributed 

vanced,  and        .  .  *        * 

two  unad-       between  them. 

Heir!  and  one       ^  moiety,  being  the  child  or  children's  part,  is  due 
inpart advan-  t0  the  child,  although  in  part  advanced,  (the  heir  hav- 
ing no  title  to  the  children's  part  by  the  custom:)  but 
the  other  moiety  being  the  death's  part,  is  equally  to 
be  divided  between  them  by  the  statute. 
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One  moiety  is  the  child  or  children's  part,  by  the  **«"•»  °neia 
custom,  (excluding  the  heir,)  but  he  in  part  advanced  «>d  one  unad- 
must  put  what  he  has  into  hotch-pot,  and  then  the  said  vanced' 
child's  part  must  be  divided  between  them,  and  the 
other  part  being  the  death's  part,  must  be  equally  di- 
vided amongst  them,  including  the  heir,  by  virtue  of 
the  statute. 

Equally  amongst  them,  by  virtue  of  the  statute.  Three  daugh- 

ters, coheir- 
esses. 

All  to  him  as  next  of  kin.  One  child, 

heir,  and  on- 
advanced. 

All  must  be  equally  divided  between  them,  without  Three  coheir- 
any  consideration  had  of  the  advancement  by  the  sta-  55*2* 
tute.  vanced- 

A  moiety  is  due  to  the  daughter  by  the  custom ;  and  ^5lftJBr» 
the  other  moiety  being  the  death's  part,  is  distributed  Season,  (the 
by  the  statute,  viz.  one  moiety  to  the  said  daughter,    m    **"*  " 
the  rest  to  the  grandchildren,  as  representatives  of 
their  father. 

All  to  him  as  next  of  kin.  Father. 

In  like  manner.  Mother. 

All  equally  amongst  them  share  and  share  alike  by  Mother,  bro- 

A.t^       a   i.   *  tBcr>  and  sis* 

the  statute.  .  ter. 

All  equally  amongst  them :  but  the  children  are  to  Brothers,  and 

.  .  sisters,  and 

have  shares   according    to    their    several    stocks    or  brothers' and 

i_  i_i?  i^-lau  j  ij  sisters*  child- 

branches  from  which  they  are  descended. 


ren. 


All  equally  amongst  them,  (per  capita)  they  being  Brothers'  and 

«    i  /•  i  •     i      j  sisters'  child- 

ID  equal  degree  of  kindred.  ren. 

All  to  him  or  her,  there  being  neither  widow,  child-  Grandfather  or 

flrrandmother. 

ren,  father,  mother,  brother,  sister,  or  their  children. 
Equally  amongst  them,  as  next  of  kin.  Grandchildren. 

,      ,«  Uncles  and 

In  like  manner.  aunts. 

In  like  manner.     »  ^siM  ^ 

The  custom  of  London  is  the  same,  unless  in  a  case 
where  the  eldest  son  has  lands  by  descent,  or  by  limit- 
ation in  his  father's  marriage-settlement,  which  by  that 
custom  is  no  advancement. 
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CHAP.  III. 

OF  THE  LIABILITIES,   DANGERS,   AND  DEFAULTS  OF  EXECU- 
TORS. 

SECT.  I. 
Liabilities  of  their  Office. 

THE  law  makes  an  executor  or  administrator  liable 
in  his  own  property  for  any  abuse  of  his  official  trust, 
whether  the  same  consist  in  a  wilful  wasting  of  the 
effects,  or  a  negligent  administration  of  them.  As,  if 
he  pays  debts  'out  of  their  order,  or  pays  legacies 
without  reserving  sufficient  to  satisfy  creditors  ;  or  re- 
leases the  debts  of  the  testator  without  a  satisfaction  ; 
or  changes  the  securities  for  debts ;  or  reduces  the  es- 
tate by  submitting  to  arbitration  ;  or  releases  an  action 
commenced  ;  or  incurs  a  charge  of  interest,  by  delay 
in  the  payment  of  a  debt,  where  he  had  assets  to  an- 
swer it ;  or  loses  the  property  ;  or  trusts  it  to  an  agent 
who  embezzles  it ;  or  keeps  money  in  an  unproductive 
state  for  a  length  of  time ;  or  sells  the  property  much 
below  the  value ;  or  delays  selling  it  till  it  is  spoiled  or 
injured,  without  reasonable  excuse  for  the  delay. 

Thus  where  a  debt  was  lost  through  the  neglect  of 
the  executor,  he  was  charged  in  equity  with  the 
amount,  (a) 

But  the  law  attaches  to  the  office  of  executor  a  rea- 
sonable degree  of  discretion,  without  embarrassing  it 

(a)  Lawson  v.  Copeland,  %  Bro.  C.  C.  157.;  and  see  Powell  v. 
Evans,  5  Ves.  J.  839.  See  also  Tebbs  o.  Carpenter,  1  Madd.  Rep- 
990. 
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with  an  unreasonable  degree  of  responsibility.  If  he 
invests  money  in  the  funds,  he  will  not  be  answerable 
on  the  fall  of  the  stock,  (b)  He  may  also  call  in  a  debt 
bearing  interest,  if  he  has  reason  to  apprehend  the 
principal  to  be  in  danger,  (c) 

He  may  appropriate  the  goods  of  his  testator  to  the 
amount  of  what  he  has  expended  on  account  of  the 
testator,  (d)  And,  when  it  has  been  ultimately  for  the 
benefit  of  the  property,  he  has  been  allowed  monies 
given  or  released  by  which  an  apparent  and  immediate . 
loss  has  been  incurred,  (e) 

Neither  will  an  executor  be  charged  with  the  de-  inwhatmcu 
fault  or  misconduct  of  his  companion,  if  he  has  not  cutor,  anlxT- 
been  concerned  in  it,  or  contributed  to  it  in  any  way.  putted."1' 
Bnt  if  two  executors  join  in  a  receipt,  and  one  only 
receive  the  money,  the  general  rule  is,  that  both  shall 
be  held  answerable.  (1)    Though  if  an  executor  who 
has  merely  joined  in  taking  out  probate,  and  has  per- 
mitted his  co-executor  to  possess  himself  of  the  assets, 
is  not  answerable  for  his  receipts.  (/)  And  an  executor 
who  has  not  proved,  is  not  considered  as  acting,  by  as- 
sisting a  co-executor,  who  has  proved,  in  writing  let- 
ters to  collect  debts,  nor  by  writing  to  a  debtor  of  the 
testator,  to  require  payment,  (g) 

The  act  of  participation,  which  is  to  involve  one  ex- 
ecutor in  the  consequences  of  his  companion's  default, 
must  be  such  as  helped  him  to  the  commission  of  it. 
If,  therefore,  an  executor  does  an  act,  by  which  money 
gets  into  the  possession  of  another  executor,  he  is 
equally  answerable  with  the  other,  however  innocently 

(b)  3  Bro.  C.  C.  147,  433.  (c)  1  P.  Wms.  141. 

Id)  Dy.  187  b.  Plowd.  185.  (e)  3  P.  Wms.  380, 

(/)  Hovey  v.  Blackmail,  4  Ves.  J.  609. 
(g)  Ord  t>.  Newton,  2  Cox  C.  C  274. 


(1)  1  P.  Wms.  81,  243.  2  Bro.  C.  R.  116,  117. ;  and  note  a 
difference  in  this  respect  between  co-executors  and  co-trustees, 
among  which  latter  only  the  hand  that  actually  receites  incurs  the 
responsibility,  though  all  join  in  the  receipt. 
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he  may  have  conducted  himself;  not  so,  however,  if 
he  is  merely  passive  by  not  obstructing  the  other  in  re- 
ceiving it.  And  where  an  executor  receives  the  money 
without  the  consent  of  his  co-executors,  and  they  af- 
terwards join  in  the  receipt  for  the  same,  this  posterior 
act,  as  it  did  not  enable  the  defaulter  to  obtain  the  mo  - 
ney,  will  not,  it  is  said,  render  them  answerable,  (h) 
Upon  the  whole,  an  executor  is  only  liable  for  waste 
or  loss  by  his  co-executor  to  the  extent  of  the  assets 
in  his  hands,  unless  he  has  been  in  any  way  accessory 
to  the  loss  or  default ;  nor  will  one  executor  be  affected 
by  the  notice  which  another  has  had,  and  concealed 
from  him.  (i) 

If  an  executor  receives  money  as  such,  and  deposits 
it  bona  fide  with  his  co-executor  who  is  a  banker  of 
reputation,  he  shall  not  be  charged  with  the  loss  in 
case  of  a  failure  of  such  banker.  (Ac)  And  where  a 
co-executor  who  had  proved  the  will,  but  never  acted 
in  the  office,  received  a  bill  on  account  of  the  estate  by 
the  post,  and  transmitted  it  immediately  to  the  acting 
executor,  he  was  held  not  answerable.  (/) 

A  legatee  to  whom  stock  has  been  bequeathed  spe- 
cifically may  claim  to  have  its  value  at  the  time  it  ought 
to  have  been  transferred  to  him ;  and,  in  case  of  misap- 
plication by  the  executor,  such  executor  will  be  com- 
pellable to  replace  that  value  ;  so  if  the  stock  has  been 
withheld  without  a  necessity  for  it,  and  has  been  depre- 
ciated during  such  retainer,  the  value  must  be  made 
up  by  the  executor,  (m) 

S!  tMUto?011  ^e  case  °^  t*ie  executor,s  carrying  on  trade  with 
tnde  with  the  the  testator's  assets  may  be  considered  under  two  as- 
pects, namely,  his  carrying  it  on  with  the  express  au- 
thority of  the  testator  given  by  the  will,  and  his  car- 
rying it  on  without  such  authority.     If  he  carries  it  on 

(A)  1  P.  Wms.  n.  1.    Ambl.  417.    4  Ves.  J.  596. 

(t)  Cro.  Car.  603.  (*)  7  Vw.  J.  197. 

(/)  2  Ves.  J.  678.  And  see  Bacon  t>.  Bacon,  5  Ves.  J.  331.  for 
cases  of  excusable  loss  by  executors. 

(m)  Morley  p.  Bird,  3  Ves.  J.  638.  Chuworth  v.  Beech,  4  Ves. 
J.  555. 


chap.  in.  $  1.]     Of  the  Liabilities  of  their  Office.  367 

under  such  express  authority,  the  testator's  assets,  as 
well  as  the  property  of  the  executor  himself,  will  be 
subject  to  his  bankruptcy :  but,  as  between  the  execu- 
tor and  the  testator's  estate,  his  own  property  will  be 
liable  to  make  good  any  loss  by  such  trading,  though, 
if  the  trade  turns  out  to  be  profitable,  the  benefit  is 
wholly  applicable  to  the  purposes  of  the  will.  (2) 

But  the  testator's  assets  are  not  liable;  nor  will  they  Of  thecoase- 
pass  by  the  assignment  of  the  commissioners,  where  bankruptcy, 
they  are  specifically  distinguishable,  if  the  executor  has  tato?«  tAdTu 
carried  on  the  testator's  trade  without  any  authority  ^^^^ 
from  him.     And  where  under  these  circumstances  the 
testator's  assets  are  not  specifically  distinguishable,  not 
only  the  creditors  but  the  legatees  of  the  testator  will 
be  let  in  to  prove  their  demands  to  the  extent  of  the 
assets  so  wasted  by  the  executor  in  carrying  on  the 
trade,  (n)    If  the  testator  restrict  the  power  of  carry-1 
ing  on  his  trade  to  a  certain  part  or  portion  of  the  as- 
sets, specifically  distinguishable  from  the  residue,  only 
such  assets  will  be  subject  to  the  bankruptcy,  while  the 
whole  of  the  executor's  own  property  will  still  be  li- 
able, (o)     What  shall  constitute  a  trading  must  depend 
upon  the  particular  construction  of  the  bankrupt  laws. 

An  executor's  bankruptcy  will  not  involve  his  right 
to  act  as  executor,  though  for  the  safety  of  the  pro- 

(«)  lOVes.  J.  110.    Ex  parte  Garland, 
(o)  10  Ves.  J.  110. 


(2)  It  has  been  lately  held  where  the  executors  of  a  deceased 
partner  continued  his  share  of  the  partnership  property  in  trade  for 
the  benefit  of  his  infant  daughter,  that  thej  were  liable  upon  a  biU 
drawn  for  the  accommodation  of  the  partnership,  and  paid  in  discharge 
of  the  partnership  debt ;  although  their  names  were  not  added  to  the 
firm,  but  the  trade  was  carried  on  by  the  other  partners  under  the 
same  firm  as  before ;  and  the  executors,  when  they  divided  the  pro- 
fit and  loss  of  the  trade,  carried  the  same  to  the  account  of  the  in- 
fant Wightman  «•  Townroe,  1  M.  and  S.  412.  They  are  the  legal 
proprietors  in  respect  of  every  thing  belonging  to  the  trade,  and  con* 
•equently  are  liable  to  the  legal  debts.  Ibid,  per  Bailey,  J. 
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perty  the  Court  of  Chancery  will  upon  proper  appli- 
cation appoint  a  receiver ;  and  where  the  assignees  of 
such  bankrupt  executor  have  received  a  part  of  the 
monies  belonging  to  the  testator's  estate,  it  will  direct 
the  bankrupt  to  be  received  in  his  character  of  execu- 
tor as  a  proving  creditor  against  his  own  estate,  but 
will  order  the  dividend  to  be  paid  into  the  bank,  (p) 
The  executor       The  statute  4  and  5  W.  and  M.  c.  24.  s.  12.  enacts, 

of  an  executor 

is  liable,  as  that  an  executor  of  an  executor  shall  be  liable  as  such 
waste  com-  for  the  waste  committed  by  his  immediate  testator, 
^ntdutetes-  which,  as  being  a  tort,  would  at  common  law  have  died 
totor-  with  the  party  guilty  thereof. 

In  all  cases  of  debt  and  contract  the  liability  reaches 
to  the  executor  who  is  answerable  in  his  representa- 
tive character.  Whether  the  debt  of  the  testator  arose 
by  record,  specialty,  or  simple  contract,  it  survives 
against  his  representative,  who  sustains  the  duties,  as 
well  as  exercises  the  rights,  of  the  deceased.  It  is  said 
also  that  debt  will  lie  against  the  executor  of  a  sheriff 
for  an  escape,  (q)  though  an  action  on  the  case  for  the 
same  cause  cannot  be  brought  against  the  executor. 
Issues  forfeited  and  fines  imposed  in  inferior  courts  of 
record,  as  at  quarter  sessions,  and  by  stewards  in  their 
leets,  are  said  to  be  recoverable  against  the  representa- 
tive, (r)  So  also  a  relief,  or  fine  due  to  the  Lord  of 
the  manor  from  the  testator,  (s)  Upon  breaches  of 
covenant  by  the  testator,  where  the  subject  of  the  con- 
tract was  valuable  and  beneficial,  as  to  pay  rent  or  re- 
pair premises,  the  contract  may  be  enforced  against  the 
executor.  And  whether  a  contract  be  under  seal,  or 
not,  whether  it  be  express  or  implied,  it  devolves  upon 
the  legal  representative,  who  is  equally  answerable  for 
a  bill  or  note  on  which  the  deceased  had  incurred  an 
express  responsibility,  and  for  such  liabilities  as  arise 

(p  )  1  Atk.  101,  213.    2  P.  Wms.  546. 

(q)  Dyer  322. 

(r)  Com.  Dig.  Admon.  B.  14. 

(«)  Com.  Dig.  B.  14. 
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by  implication,  and  belong  to  the  head  of  implied  as- 
sumpsit. Remedies  which  are  given  for  mere  wrongs 
and  grievances,  and  such  as  are  denominated  torts,  or 
which  imply  force  and  disturbance,  such  as  battery, 
false  imprisonment,  trespass  upon  lands,  slander,  nui- 
sance, and  the  like,  are  within  the  scope  of  the  rule — 
actio  personalis  moritur  cum  persona. 

Sometimes,  indeed,  by  varying  the  denomination  of 
the  action,  the  difficulty  interposed  by  the  above  rule 
may  be  got  over.  Thus,  although  the  action  of  tro- 
ver will  not  lie  against  the  executor  for  a  conversion 
by  the  testator,  because  the  plea  to  that  form  of  action 
is  not  guilty,  and  so  the  question  is  upon  the  guilt  of 
the  person  deceased ;  yet,  if  the  property  was  sold  bj 
the  testator,  his  executor  may  be  sued  in  the  form  of 
assumpsit,  on  the  liability  of  the  testator  far  money 
had  and  received  to  the  use  of  the  plaintiff.  And  so 
in  similar  cases.  The  true  grounds  and  criteria  of 
these  distinctions  will  be  found  in  the  case  of  Hambly 
v.  Trott.  (I) 

Though  the  cause  of  action  should  not  arise  upon  a 
contract  of  the  testator  until  after  his  decease,  the  exe- 
cutor is  liable  to  the  extent  of  the  assets,  as  where  mo- 
ney becomes  due  upon  the  testator's  bond  or  note  after 
his  death,  (ti) 

An  executor  by  his  misconduct  may  make  himself  or  the  con- 
personally  responsible,  and  liable  to  answer  a  demand  wasting  the 
originating  with  his  testator,  out  of  his  own  property.  iet£*r  If 
Thus  if  he  be  guilty  of  wasting  the  effects  of  the  tes-  2£2J^ 
tator,  which  in  legal  language  is  called  a  devastavit,  *****- 
the  judgment  in  the  action  against  him  will  be  de  bonis 
propriis.  (x)  A  false  defence,  where  the  falsity  must 
lie  within  his  own  knowledge,  induces  the  same  conse- 
quence to  him ;  as  if  he  pleads  a  release  made  to  him- 
self; (jy)  jor  that  he  never  was  an  executor.  (*)    In 

(0  Cowp.  375.  (t«)  Com.  Dig.  Pleader  (2  D.  %) 

(*)  3  Bac.  Abr.  77.  (  Jf )  Cro.  Jac.  071, 

(*)  1  Roll.  Abr.  930,  933. 


falie 
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such  cases  if  the  plea  be  found  against  him,  the  judg- 
ment will  be  in  the  alternative  de  bonis  testatoris  ;  et  si 
nan,  de  bonis  propriis. 
Stor^S6"      Though  executors  are  not  in  general  liable  to  be 
held  to  bail,     held  to  bail  in  their  representative  capacity  ;  (a)  yet  as, 
by  wasting  the  property,  they  render  themselves  per- 
sonally liable,  such  misconduct  is  followed  also  by  a 
liability  to  be  arrested  and  held  to  bail.  (6)    But  the 
suggestion  of  such  a  devastavit  will  not  create  this  li- 
ability without  the  oath  of  the  plaintiff,  (c)    If  the  she- 
riff returns  a  devastavit  to  a  writ  of  execution,  the  ex- 
ecutor may  be  held  to  bail  in  an  action  on  the  judg- 
ment, (d)    And  it  seems  that  wherever  an  executor  has 
by  an  actionable  promise  rendered  himself  liable  in  bis 
own  person  to  pay  the  debt  of  his  testator,  he  may  be 
compelled  to  find  bail  to  the  action,  (e) 
of  the  plead-        An  executor  defendant  is  entitled  to  be  paid  costs  if 
cnton,  and  of  the  judgment  in  the  action  is  in  his  favour.  (/)    And  if 
and  Mention  he  plead  a  plea  which  is  false,  the  judgment  as  to  the 
agaln-t  theni'    costs  will  be  de  bonis  testatoris  si,  et  si  non,  de  bams 
propriis.  (g)     But  if  be  plead  that  he  has  fully  adminis- 
tered, or  that  be  has  administered  all  except,  &c.  and 
the  plaintiff,  admitting  the  truth  of  such  plea,    take 
judgment  of  the  future  assets  in  the  one  case,  or  of  the 
assets  admitted  in  part,  and  for  the  residue  of  assets  in 
Juturo  in  the  other,  such  defendant  executor  will  not 
be  liable  to  costs.     Nor,  as  it  seems,  if  he  plead  seve- 
ral pleas,  as  non-assumpsit,  and  plene  administravit, 
and  one  of  them  be  found  for  him,  but  if  the  plaintiff 
take  judgment  on  the  plea  of  plene  administravit  of  the 
assets  in  juturo,  fend  go  to  trial  on  the  non  assumpsit, 
and  obtain  a  verdict,  be  will  be  entitled  to  costs.  (It) 

The  judgment  in  common  cases  against  an  executor 
or  administrator  is  for  the  debt,  or  damages,  and  costs 
to  be  levied  of  the  goods  and  chattels  of  the  testator, 

(a)  3  Bac.  Abr.  101.  (b)  Ibid.  (c)  Ibid, 

(<0  Ibid.  (e)  1  T.  R.  716.  (/)  3  Bac.  Abr.  100. 

U)  Ibid.  (A)  Tidd.  K.  B.  800. 
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or  intestate,  in  the  hands  of  the  defendant,  if  he  have 
so  much  thereof  in  his  hands  to  be  administered  ;  and 
if  he  have  not,  then  the  costs  to  be  levied  of  his  own 
proper  goods,  (i)  If  the  sheriff  return  nulla  bona  ge- 
nerally, the  proceeding  may  be  by  scire  fieri,  or  by  ac- 
tion of  debt  on  the  judgment  suggesting  a  devastavit. 

On  the  latter,  he  may  have  execution  immediately 
against  the  defendant  in  all  its  different  forms  of  capias 
ad  satisfaciendum,  fieri  facias,  de  bonis  propriis,  or 
writ  of  elegit.  (&)  The  form  and  incidents  of  the  judg- 
ment of  assets  quando  acciderint  may  be  accurately  un- 
derstood by  consulting  the  authorities  in  the  margin.  (I) 

Since  the  statute  38  Geo.  3.  c.  87.  an  executor  can 
neither  sue  nor  be  sued  till  he  arrives  at  the  age  of 
twenty-one:  but  where  there  are  several  executors, 
and  some  under  age,  the  action  must  be  against  all 
such  as  are  under  age  appearing  by  guardians.  If 
there  be  more  executors  than  one,  they  must  regularly 
be  all  sued  together ;  that  is,  where  they  have  all  ad- 
ministered :  but  where  any  have  not  administered,  such 
need  not  be  joined ;  (m)  the  case  of  plaintiffs  executors 
being  in  this  respect  different,  for  they  must  all  join, 
though  all  may  not  have  administered.  Strangers  have 
no  means  of  knowing  who  are  executors  but  by  their 
visible  acts. 

The  husband  of  an  executrix  must  be  joined  in  an  oftheiubin- 
action  against  her  (/)  but  if  such  action   be  brought  bandwdwifo 
jointly  against  them,  and  a  judgment  being  obtained,  ^dpm^iiy, 
the  husband  die  leaving  his  wife  surviving  him,  no  ac-  ^JJdbJj* 
tion  of  debt  on  such  judgment  williie  against  her  sug- 
gesting a  devastavit  of  the  husband.    Nevertheless,  if 
an  executrix  marry,  and  the  husband  be  guilty  of  wasting 
the  goods,  this  will  be  also  the  devastavit  of  the  wife, 
and  both  will  be  answerable,  (n)   So  again,  if  an  exe- 

(«)  Tidd.  K.  B.  931.    4  T.  R.  648.    7  T.  R.  359. 
(A)  Tidd.  K.  B.  942,  957. 

(/)  Tidd.  Pract  K.  B.  1038.  et  seq.    2  Saund.  226.     1  Vent.  94, 
05.     7  T.  R.  29. 

(»)  1  Lev.  161.  (n)  Ambl.  162. 
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cutrix  commit  a  devastavit,  and  afterwards  marry,  tbe 
husband,  together  with  his  wife,  is  chargeable  for  it 
during  the  coverture,  (o) 

If  the  testator,  being  indebted  to  a  woman,  make 
her  his  executrix,  and  she  afterwards  marry,  or  were 
married  in  his  lifetime,  the  husband  may  retain  tbe 
debt  out  of  the  assets  ;  and  if  the  husband  were  in- 
debted to  the  testator,  and  his  wife  be  made  executrix, 
the  debt  is  released  in  law,  as  much  as  if  the  wife 
herself  had  been  the  debtor ;  though  if  an  executrix, 
after  the  death  of  the  testator,  marry  the  debtor  of  the 
testator,  this  will  be  in  law  a  devastavit,  (p)  These 
doctrines  are  consequences  of  tbe  principle,  that,  if  a 
married  woman  be  an  executrix  or  administratrix,  tbe 
husband  has  a  joint  interest  with  her  in  all  the  effects 
of  the  deceased ;  and  is  enabled  by  law  to  assume  the 
whole  administration,  and  to  act  in  it  to  all  purposes 
with,  or  without,  the  consent  of  the  wife,  (q)  Nor  can 
the  wife  do  any  valid  act  as  such  executrix  or  admi- 
nistratrix, without  the  husband's  concurrence,  (r) 
Nevertheless,  if  the  husband  die  in  her  lifetime,  the 
right  of  administration  survives  to  her;  and,  on  tbe 
other  hand,  nothing  survives  to  the  husband,  in  case  of 
her  death  in  his  lifetime ;  and  it  is  said  that,  if  she 
make  a  will,  even  without  her  husband's  consent, 
though  to  all  other  purposes  such  will  is  inoperative, 
yet  it  may  transmit  the  executorship  in  respect  to  the 
property  so  vested  in  her  in  outer  droit,  (s) 

Although  an  executor  is  entitled  as  such  to  sue  in  a 
Court  of  conscience,  he  is  not  liable  to  be  sued  there ; 
such  a  Court  not  being  a  proper  tribunal  to  take  ac- 
count of  assets,  (t) 

Persons  entitled  to  legacies  under  a  will,  or  to  dis- 
tributive shares  of  an  intestate's  effects,  may  assert 
their  claims  in  Courts  of  Equity,  which  can  not  only 


(o)  Cro.  Car.  510. 
(q)  Com.  Dig.  D. 
<r)  Off.  Ex.  207. 
(0  Doug.  363. 


4  T.  R.  617. 
Com*  Dig.  D. 


(p)  Ex.  Off.  207. 

(#)  2  BL  Com.  408. 
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give  effectual  relief,  but  stipulate  terms  conducive  to 
general  justice,,  and  the  conscientious  claims  of  all  par- 
ties. Equity,  as  we  have^seen,  not  only  considers  an 
executor  as  a  trustee,  and  therefore  liable  to  account 
upon  oath,  (3)  but  in  certain  cases  as  trustee  for  the 
nearest  of  kin  of  the  undisposed  surplus.  A  bill,  there- 
fore, in  equity  is  the  mode  of  compelling  a  discovery 
of  assets,  as  well  as  an  account ;  and  also  of  calling  foe 
a  distribution,  under  the  statute,  of  an  intestate's  per- 
sonal estate,  (u)  And  if,  without  a  reasonable  cause 
assigned,  an  executor  detain  the  effects  for  a  length 
of  time,  or  use  them  in  trade,  or  even  keep  them 
idle  and  unproductive  in  his  hands,  he  will  be  called 
upon  for  interest  in  a  Court. of  Equity,  (x)  In  every 
case  where  an  executor  is  made  to  pay  interest  for  a 
breach  of  trust,  he  is  liable,  as  of  course,  to  costs ;  (y) 
&  fortiori,  where  he  is  convicted  of  conduct  directly 
'and  palpably  fraudulent ;  even  though  the  will  may 
have  directed  his  expenses  to  be  paid  out  of  the  es- 
tate, (z)  But  where  an  executor  fails  in  a  suit,  insti- 
tuted merely  for  obtaining  the  opinion  and  directions 
of  the  Court,  he  will  not  hfi  subjected  to  costs,  (a) 

It  is  a  general  rule  in  Courts  of  Equity,  that  all  per-  or  the  nel- 
sons are  to  be  made  parties,  who  are  either  legally  or  sJL  " 
beneficially  interested  in  the  subject  matter  and  result 
of  the  suit.  All  trustees,  therefore,  and  all  executors 
and  administrators,  who  are  considered  as  trustees  in 
Courts  of  Equity,  must  be  made  parties  to  every  suit 
that  concerns  the  subject  matter  of  their  trust;  as 
where  the  suit  regards  the  payment  of  a  legacy,  or  an 
annuity,  marshalling  assets,  the  payment  of  debts,  or 

(t#)  Com.  Dig.  Chancery,  (3  D.  1.) 

(*)  1  Ves.  J.  704.  (y  )  Ibid. 

(z)  2  Atk.  126.  (a)  1  Yes.  J.  205. 


(3)  Guardians  and  receivers,  being  bound  by  recognizance  to  ac- 
count regularly,  may  be  obliged  so  to  do  on  application  by  petition : 
but  there  is  no  regular  way  of  calling  an  exefcutor  to  account,  but  by 
filing  a  bilL 
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distributive  shares.  (6)  So  an  executor  appointed  only 
durante  minore  at  ate,  if  he  have  possessed  himself  of 
any  part  of  the  assets,  must  be  a  party  to  any  suit  in- 
stituted respecting  them. 

An  executor  before  probate  may  file  his  bill,  and 
it  is    sufficient,  if  he  afterwards   takes   out  probate 
at  any  time  before  the  hearing ;  (c)  but  in  a  bill  for  an 
account  of  the  personal  estate  of  the  deceased,  though 
the  person  who  has  a  right  to  administer  is  made  a 
party,  this  is  not  Sufficient  without  an  actual  adminis- 
tration taken  out.  (d)  If,  however,  a  sufficient  reason  be 
stated  in  the  bill  for  not  bringing  an  executor  into 
Court,  as,  if  he  be  resident  out  of  the  jurisdiction  of 
the  Court,  (e)  or  if  the  representation  be  charged  to  be 
in  litigation  in  the  ecclesiastical  Court,  or  the  plaintiff 
do  hot  know  who  he  is,  (/)  it  is  not  an  objection  that 
the  executor  is  not  a  party.     Again,  in  the  case  of  a 
mortgage  in  fee,  a  bill  to  redeem  must  make  the  exe- 
cutor of  the  mortgagee  a  party  to  the  suit,  as  weH  as 
the  heir  at  law,  because  the  money  is  to  return  to  Che 
same  fund  out  of  which  it  came  :  but  in  a  bill  to  fere* 
close  the  heir  of  the  mortgagor,  it  is  not  necessary  to 
make  the  personal  representative  a  party  to  the  suit ;  (g) 
and  if  a  tenant  in  fee  mortgage,  by  creating  a  term, 
the  personal  representative  ought  not  to  be  a  party  to 
a  bill  of  foreclosure ;  (A)  for  though  the  heir  is  entitled 
to  have  the  personal  estate  applied  in  exoneration  of 
the  real,  yet  he  must  enforce  that  right  by  filing1  his 
bill ;  and  so  if  the  heir  pays  out  of  the  assets  descended 
the  specialty  debt  of  the  ancestor,  it  belongs  to  him  to 
exhibit  his  bill  against  the  personal  representative,  to 
compel  the  application  of  the  personal  estate  in  exone- 
ration of  the  real :  but  this  is  not  the  concern  of  the 
creditor. 

The  above-mentioned  rule,  however,  is  not  without 

(6)  Rep.  temp.  Finch  82.  (c)  3  P.  Wins.  352. 

(d)  3  P.  Wms.  349. ;  but  see  Prec.  in  Ch.  63,  64. 

(<?)  Prec.  in  Ch.  83.  (/)  2  Atk.  51.     1  Vejrn.  95. 

(g)  3  P.  Wms.  334.  note  A.  (A)  13  Ves.  J.  234. 
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some  exceptions;  as  where  creditors  are  seeking  an 
account  of  the  estate  of  their  deceased  debtor,  for  the, 
payment  of  their  demands,  a  few  of  the  whole  number 
are  permitted  to  maintain  the  suit,  in  behalf  of  the  rest, 
who  are  allowed  to  come  in  under  the  decree,  (t)  So 
also  one  legatee  may  sue  without  the  others,  who  may 
come  in  under  the  decree;  (k)  yet  where  the  residue  of 
the  personal  estate  was  devised  to  three,  it  has  been 
held  that  one  could  not  sue  for  his  part,  without  joining 
the  others.  (/)  And  so  where  the  residue  was  limited  to 
one  for  life,  and  upon  his  decease  to  other  persons,  re- 
mainders over,  it  was  held  that  all  persons  interested 
under  the  limitations  must  be  parties  to  a  bill  for  the 
payment,  (m)  But  one  of  the  next  of  kin  of  an  intestate 
may  sue  for  his  distributive  share ;  and  the  master  will 
be  directed  to  enquire,  and  state  to  the  Court,  who  are 
the  next  of  kin  of  the  intestate,  and  they  may  come 
in  under  the  decree ;  though  if  it  appears  by  the  bill, 
that  the  plaintiff  knows  who  are  the  other  next  of  kin, 
it  seems  he  must  make  them  parties  to  the  .suit. 

(i)  2  Ves.  312,  (it)  2  Ch.  Ca.  124. 

(0  3  Bro.  C.  C.  365.  (w)  3  Bro.  C.  C.  229. 
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SECT.  II. 

Liabilities  from  their  oton  Undertaldngs  and  Engage- 
ments. 

THE  first  branch  of  the  4th  section  of  the  statute  of 
Frauds,  29  Car.  2.  c.  3.  enacts  that  no  action  shall  be 
brought,  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out 
of  his  own  estate,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 
To  bring  the         It  seems  proper  to  premise,  that  to  bring  the  party 
protection  of C  within  the  protection  of  this  provision  of  the  statute,,  he 
uoVoftfc^  must  be  actually  invested  with  the  office,  at  the  time  of 
K^JJ*    making  the  promise :   he  can  receive  no  benefit  from  it, 
bcfnactl*|ex«-  by  acquiring  the  office  after  the  promise  has  been  made 
nbtrator,  when  by  him ;  for  which,  if  it  were  not  clear  enough  upon  the 
promiM.  words  of  the  statute,  the  case  of  Tomlinson  v.  Gill  (a)  is 

an  authority.  As  an  immediate  executor  derives  all  his 
title  from  the  will  of  the  person  he  represents,  and  the  in- 
terest and  office  are  completely  vested  in  him  at  the  instant 
of  the  testator's  death,  his  verbal  promise  is  prevented 
by  this  statute  from  binding  him  personally,  though  he 
makes  it  before  probate,  which  is  not  the  origin,  but  the 
authentication,  of  his  title.  But  an  administrator  de- 
rives his  office  and  interest  from  the  ordinary ;  and, 
therefore,  a  verbal  promise  by  a  person,  in  virtue  of  his 
expectation  of  representing  an  intestate,  is  not  invalid- 

(a)  Ambl.  330. 
1 
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ated  by  this  clause  of  the  4th  section  ;  and  though  the 
grant  of  administration  has  relation  to  the  time  of  the 
intestate's  death,  (6)  such  relation  cannot,  it  is  presumed, 
affect  the  application  of  the  statute. 

The  statute  of  frauds  and  perjuries,  in  superadding 
the  necessity  of  writing,  to  give  an  actionable  effect  to 
the  promises  therein  specified,  has  given  no  positive 
virtue  to  the  writing  itself,  so  as  to  make  it  a  substitute 
for  the  consideration  necessary  to  support  the  promise 
according  to  the  ancient  maxims  of  our  municipal  law. 
The  judgment  of  C.  B.  Skinner  in  the  House  of  Lords, 
in  the  case  of  Rann  v.  Hughes,  (c)  is  clear  upon  this 
point,  which  arose  upon  a  promise  in  writing,  made  by 
executors,  and  wherein  the  Chief  Baron,  in  very  distinct 
terms,  made  it  appear,  that  this  branch  of  the  statute, 
being  made  for  the  relief  of  personal  representatives, 
did  certainly  not  intend  to  charge  them  further  than  by 
common  law  they  were  chargeable.  To  that  judgment, 
therefore,  the  reader  is  referred  as  a  satisfactory  argu- 
ment for  this  construction  of  the  statute. 

To  the  comments  of  the  Chief  Baron  it  may  be  added,  The  statute  fans 
that  there  not  only  exists  as  much  necessity  since,  as  be-  tion  in  the 
forej  the  statute,   for   a  consideration  to   support  a  ^'therefore' 
promise,  though  made  in  writing,  but  the  consideration  JJEJS^in 
also  continues  to  be  an  essential  part  of  the  allegations  JjJj^^^J" 
in  the  declaration  in   an  action  upon  such  promise,  «tiii  set  forth 
For  the  statute  has  made  no  alteration  in  the  method  of  tion;  though 
pleading,  either  by  addition  or  curtailment,  so  tfrat  as  on  i^™  Slew 
the  one  hand  the  consideration  continues  necessary  to  be  jj^jj^ 
stated,  agreeably  to  the  rule  at  the  common  law  ;  so  on  ****&' 
the  other,  it  is  not  held  to  be  necessary  on  account  of 
the  statute,  to  shew  by  the  declaration  that  the  promise 
was  in  writing ;   but  it  is  left  to  evidence  ;    which  last- 
mentioned  point  rests  upon  the  general  rule,  distinguish- 
ing between  the  cases  wherein  a  matter  has  its  origin 
in  an  act  of  parliament,  and  is  thereby  required  to  be  in 
writing,  and  where  an  act  of  parliament  makes  writing 

<ft)  3  Roll.  Abr.  554. 

(c)  7  T.  R.  350.  N.  (a.)  7  Bro.  P.  C.  556.  S.  C. 
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necessary  to  a  matter  existing  at  common  law  ;  in  the 
latter  of  which  cases  the  thing  need  not  be  shewn  in 
pleading-  to  be  in  writing ;  but  in  the  former,  it  must  be 
pleaded  with  all  the  circumstances  required  by  the 
act.  (d)  Thus,  a  will  must  be  pleaded  to  be  in  ^writing, 
upon  the  Statute  of  Henry  8.,  for  by  that  statute  the 
power  of  devising  ii,  in  certain  cases,  first  given  ;  and 
it  is  by  virtue  of  that  act  consequentially  enlarged  by  the 
statute  of  12  Car.  2.  that  we  now  exercise  the  testa- 
mentary power  over  real  estate  (1).    The  result  is,  that 

(rf)  4  Salt.  519.  and  see  3  Burr.  1890,  per  Yates,  Justice. 

But  though  the  ^j  j^  na9  generally  been  holden,  however,  upon  the  several 
need  nat  state  branches  of  the  4th  section  of  the  statute,  that  though  a  plaintiff  need 
the  pro™18!  *°  not  in  his  declaration  shew  any  note  in  writing,  but  that  it  will  be 
writing,  if  such  sufficient  for  him  to  produce  it  on  the  trial ;  yet  that  if  such  promise  be 
^'Sl^hL  th  P^*ded  in  bar  of  another  action,  it  must  be  alleged  to  be  in  writing, 
defendant,  the  so  as  that  it  may  appear  to  be  a  contract  on  which  an  action  will  lie. 
*£*  *  vto\  Thus  in  a  case  which  took  place  a  very  few  years  after  the  statute 
been  in  was  passed,  Elizabeth  Case  v.  James  Barber,  Sir  Thomas  Raym.  460., 

""tin*  the  plaintiff  declared  in  indebitatus  assumpsit  for  20/.  for  meat,  drink, 

washing,  and  lodging,  for  the  defendant's  wife,  provided  for  her  at  the 
request  of  the  defendant;  the  defendant  pleaded,  that  after  the  making 
of  the  promise,  &c  and  before  the  exhibiting  of  the  plaintiff's  bill,  it 
was  agreed  between  the  plaintiff  and  defendant  and  one  J.  B.  his  son, 
that  the  plaintiff  should  deliver  to  the  defendant  divers  clothes  of  the 
defendant's  wife's,  then  in  the  plaintiff's  custody,  and  that  the  plain- 
tiff should  accept  the  said  J.  B.  the  son  for  her  debtor  for  9/.  to  be 
paid  as  soon  as  the  said  J.  B.  should  receive  his  pay  due  from  His 
Majesty  to  him  as  lieutenant  of  the  ship,  called,  &c.  in  full  satisfaction 
and  discharge  of  the  premisses  in   the  declaration  mentioned;   and 
averred,  that  the  plaintiff  at  the  same  time  did  deliver  to  the  defend* 
ant  the  said  clothes,  and  that  she  accepted  the  said  J.  B.  the  son  lor 
her  debtor  for  the  said   9/.  and  that  the  said  son  agreed  to  pay  the 
same  accordingly;  and  that  the  said  J.  B.  afterwards,  and  as  soon  as 
he  received  his  pay  as  aforesaid,  viz.  on  such  a  day,  was  ready,  and 
offered  to  pay  the   9L  and  the  plaintiff  refused  to  receive  it9  et  hoc 
paratus,  &c.  to  which  plea  the  plaintiff  demurred.  And  judgment  was 
given  for  the  plaintiff  for  two  reasons:  1*  Because  it  did  not  appear 
that  there  was  any  consideration  for  the  promise  on  the  son's  part. 
2.  Admitting  that  there  was  a  consideration,  yet,  that  by  the  statute  of 
frauds  and  perjuries,  the  agreement  ought  to  be  in  writing,  or  the  plain* 
tiff  could  have  no  remedy  thereon ;  and  though  upon  such  an  agree- 
ment the  plaintiff  need  not  set  forth  the  agreement  to  be  in  writing, 
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a  promise  to  charge  an  executor  personally,  and  in  his 
own  right,  so  as  to  make  him  liable  to  pay  out  of  his 
own  property,  nuif  t  not  only  be  in  writing,  but  founded 
upon  a  sufficient  consideration  in  law ;  which  authenti- 
cation by  toriting  must  be  proved  by  the  production  of 
the  writing  itself,  and  which  consideration  must  be  both 
proved  and  stated. 

In  order  to  charge  the  executor  or  administrator  de 
bonis  propriis,  it  is  not  necessary  to  aver  in  the  de- 
claration that  the  defendant  has  assets ;  for  if  the  pro- 
mise be  in  writing,  and  supported  by  a  consideration,  as 
forbearance  to  prosecute,  at  the  request  of  the  defend- 
ant (2),  the  plaintiff,  by  acquiescing  in  a  possible  de* 

yet  when  the  defendant  pleads  such  an  agreement  in  bar,  he  must 
plead  it  so  that  it  may  appear  to  the  court,  that  an  action  will  He 
upon  it;  for  he  shall  not  take  away  the  plaintiff's  present  action,  and 
not  give  him  another  upon  the  agreement  pleaded. 

The  case  of  Viilers  ».  Handley,  in  the  Common  Pleas,  2  Wils.  49. 
proceeded  upon  the  aame  doctrine  upon  the  3d  section  of  the  statute, 
which  eoact%that  no  lease^  estates,  or  interests,  either  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  cus- 
tomary interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tenements,  or  hereditaments,  shall  be  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed,  or  note,  in  writing,  signed  by  the  party  so  as- 
signing, granting,  or  surrendering  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  or  by  act  or  operation  of  law.     The 
action  was  debt  upon  a  bond  for  52/.  16$.  against  the  heir  of  the 
obligor ;  the  defendant  confessed  the  bond  and  debt,  but  pleaded  that 
be  had  noting  by  descent  but  a  small  cottage  in  T.  except  a  reversion 
altar  a  teem  of  £00  years,  commencing  the  16th  of  October  1746,  then 
to  come  and  unexpired,  and  hoc  paratusy  &c.  to  which  plea  there  was 
a  .general  demurer.   And   for  the  plaintiff  it  was  objected  that  the  plea 
was  ill  in  substance,  because  it  was  not  alleged  therein,  that  the  lease 
for  600  years  was  in  writing  (according  to  the  book,  because  it  was 
mt  alleged  to  be  by  deed,  which  seems  to  ha?e  proceeded  upon  a 
of  the  law ;  and  see  the  same  book,  page  26,  Farmer  on 
Earl  o.  Rogers)  and  because  if  the  lease  was  not  in  writing,  it 
Tpid  by  the  statute  of  frauds  and  perjuries  ;  and  of  this  opinion 
the  court,  (dive  and  Balhurst,  Justices,  being  present)  and  upon 
this  point  they  gave  judgment ibr  the  plaintiff. 

(2)  la  William  Banes's  case,  9  Rep.  93  b.  it  was  clearly  held,  that  2nVi5?£ 
tbe  declaration  was  good  enough,  without  sayipg  that  defendant  had  cessary  to  be 
assets;  for  it  shall  be  intended  prima  facie,  that  she  had  assets.    But  JJjJj^iJ 
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triment  to  himself,  by  his  relinquishment  of  legal  pro- 
ceedings (for  he  might  at  least  have  obtained  a  judg- 
ment of  assets  quando  acciderint)  has  purchased  a  titl  e 


actions  on  the    Coke  said,  that  be  cqnceived  the  truth  to  be,  that  if  there  had  not  been 
mife  of  execu-    any  debt,  or  if  there  had  been  a  debt,  and  the  executrix  had  nothing  in 

tors  and  ad-       ner  hands  at  the  time,  she  might  have  given  it  in  evidence.    But  this 
nunistrfttors* 

last  position  seems  not  to  be  law,  according  to  the  cases,  see  1  Roll. 

Abr.  24.  pi.  33.  "Davis  v.  Reyner,  2  Lev.  3.  Goring  v.  Goring, 
Telv.  11.  Davis  v.  Wright,  1  Vent  120.  Trewinian  v.  Howell, 
Cro.  £1.  91.  Reech  v.  Kennegal,  1  Ves.  223.  Bat  it  seems  clear  enough 
that  the  executor  must  be  liable,  and  that  there  must  be  an  existing 
debt;  otherwise  there  will  be  no  consideration.  An  executor  so  closely 
represents  the  person  of  the  testator,  that  if  a  man  executes  a  bond,  his 
executors  are  bound,  though  they  are  not  named ;  therefore  in  a  de- 
claration against  the  executor  upon  the  bond  of  the  testator,  it  is  not 
necessary  to  say  that  the  obligor  bound  himself  and  his  executors ; 
but  if  the  suit  be  against  the  heir,  it  is  a  material  allegation  to  say, 
that  the  ancestor  bound  himself  and  his  heirs,  and  to  prove  that  he 
did,  so  in  fact ;  for  the  heir  is  not  bound  by  his  ancestor's  bond,  unless 
he  be  expressly  named.  If,  therefore,  the  declaration  omits  to  state 
that  the  heir  was  bound,  it  is  substantially  defective  :  and  by  the  case 
•of  Barber,  v.  Fox,  2  Saund.  136.  it  appears  lhat  this  is  such  a  defect  as 
.  a  verdict  cannot  cure ;  for  unless  it  be  shewn  upon  the  pleadings  that 
4he  heir  was  bound,  there  will  appear  to  have  been  no  consideration 
for  his  promise,  and  so  no  sufficient  cause  of  action.  Thus  also,  if  the 
heir  promise  to  pay  a  simple  contract  debt  of  the  ancestor,  no  action 
will  lie  upon  this  promise,  m  as  much  as.it  is  without  consideration,  lor 
the  heir  is  not  chargeable  upon  such  debts  of  his  ancestor.  Cro. 
James,  47.  Fish  v.  Richardson.  But  if  an  executor  promise  to  pay, 
in  consideration  of  a  consent  only  by  an  assignee  of  a  debt  not  to  sue, 
the  promise  stands  upon  a  sufficient  consideration,  1  Roll.  Abr.  20,  pi. 
11.  And  so,  doubtless,  the  heir,  under  the  same  circumstances,  will 
be  liable,  if  the  debt  be  founded  upon  a  specialty. 

In. Forth  v.  Stanton,  1  Saund.  210.  there  was  no  allegation  of  any 
undertaking  to  forbear  on  the  part  of  the  assignees ;  which  case  was 
thus — Plaintiff  declared  that  the  defendant's  testator  was  indebted  to 
A.  who,  after  the  testator's  death,  assigned  the  debt  to  the  plaintiff, 
and  appointed  him  to  receive  it  to  his  own  use ;  and  that  the  defend* 
ant,  hi  consideration  that  the  plaintiff  would  accept  the  defendant 
for  his  debtor,  promised  to  pay  the  debt  to  the  plaintiff.  And,  for 
want  of  alleging  a  sufficient  consideration  for  the  promise,  the  declara- 
tion was  judged  insufficient  Upon  the  principle  of  the  determination, 
in  Barber  t>.  Fox,  cited  above  in  this  note,  it  seems  that  a  verdict  for 
the  plaintiff  could  not  have  cured  this  radical  defect :  but  in  the  case 
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of  action  upon  the  undertaking*  of  the  defendant.     But 
without  such  special  agreement,  in  which  the  executor 
steps   out  of  his  representative  character,  an    action 
cannot  be  sustained    against  an   executor,  otherwise 
than  as  an  executor;    and  if  the  action   is  brought 
against  him  in  the  character  of  executor,  to  recover  a 
demand  out  of  the  testator's  estate,  any  special  promise 
to  pay  the  testator's  debt  is  a  mere  nudum  pactum,  if 
there  be  no  assets ;  and  if  there  be  any,  the  extent  of  the 
promise  is  measured  by  the  extent  of  the  assets ;  or,  in 
other  words,  the  promise  superinduces  no  new  obliga- 
tion upon  the  original  representative  liability.  Since  the 
case,  however,  of  Wain  v.  Warlters,  (e)  and  more  par- 
ticularly Egerton  v.  Matthews,  (/)  it  seems  that  the 
writing,  to  be  valid,  within   the  fourth  section  of  the 
statute,  should,  in  the  case  of  such  promise  made  by  an 
executor,  not  only  state  the  consideration  whether  it  be 
forbearance  of  suit,  or  whatever  else,  in  terms,  but  that 
the  undertaking  on  both  sides  should  be  comprised  in 
the  agreement,  so  as  to  make  it  a  subject  of  action  to 
either  party ;  for  it  was  intimated  by  the  Chief  Justice, 
in  the  first-mentioned  case,  that  the  obligatory  part  of 
the  transaction  was  indeed  the  promise,  which  will  ac- 

(e)  5  East.  10.  (/)  6  East  307. 


of  Roe  v.  Hugh,  1  Salk.  29.  which  was  the  converse  of  the  last 
mentioned  case  in  its  circumstances,  and  in  the  relative  situation  of 
the  parties,  the  verdict  was  held  by  four  judges  against  three  to  have 
cared  the  omission  to  allege  a  sufficient  consideration  in  the  declara- 
tion. There,  in  consideration  that  the  plaintiff  would  accept  C.  to  be 
his  debtor  for  20/.  due  to  him  from  A.,  in  the  place  of  A.,  C.  promised 
and  undertook  to  B.  to  pay  to  him  the  20/. ;  and  this  was  adjudged 
good,  after  a  verdict,  without  express  averment  that  A.  was  discharged  ; 
for  the  majority  of  the  Judges  in  the  Exchequer  Chamber  held  that 
being  after  verdict,  they  ought  to  do  what  they  could  to  help  it,  and 
that,  therefore,  they  would  not  take  it  as  a  promise  only  on  the  part  of 
C.  because  as  such  it  could  not  bind,  unless  A.  was  discharged ;  but 
they  construed  it  as  a  mutual  promise,  viz.  that  C.  promised  B.  to  pay 
the  debt,  and  B.  promised  comideratione  inde  to  discharge  A. 


AHA 
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count  for  the  word  promise  being  used  in  the  first  part  of 
the  clause :  but  still,  in  order  to  charge  the  party  making 
it,  the  statute  proceeds  to  require  that  the  agreement, 
by  which  must  be  understood  the  agreement  in  respect 
of  which  the  promise  was  made,  must  be  reduced  into 
writing. 


APPENDIX. 


I.  THE  STATUTES. 


29  Car.  2.  c.  3, 

An  Act  for  the  Prevention  of  Frauds  <md  'Perjuries. 

For  prevention  of  many  fraudulent  practices,  which  are  com- 
monly endeavoured  to  be  upheld  by  perjury,  and  subornation 
of  perjury;  be  it  enacted  by  the  King's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  the  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That,  from  and 
after  the  four  and  twentieth  day  of  June,  which  shall  be  in  the 
year  of  oar  Lord  one  thousand  six  hundred  seventy  and  seven, 
ail  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  o£  in,  or  out  of  any  messuages,  manors,  Parol  leases 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery  tf^^^ff* 
and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  shaU  have  the 
by  the  parties  so  making  or  creating  the  same,  or  their  agents  at^iu  oniy*^ 
thereunto  lawfully  authorised  by  writing,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either 
in  law  or  equity  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect ;  any  consideration  for  making  any  such 
parol  leases  or  estates  or  any  former  law  or  usage  to  the  con- 
trary notwithstanding. 
U.  Except,  nevertheless,  all  leases  not  exceeding  the  term  Except  leases 

t  ml  m  no'  exceeding 

or  three  years  from  the  making  thereof,  whereupon  the  rent  three  years,** 
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reserved  to  the  landlord,  daring  such  term,  shall  amount  unto 

two  third  parts  at  the  least  of  the  full  improved  value  of  the 

thing  demised. 

No  leases  or         HI,   And  moreover,  That  no  leases,  estates,  or  interests, 

hold  or°copy-  ~  either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest, 

hold  shall  be      not  being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of 

granted  or  sur-  °       rJ  ,       .     J  Z       j«*  * 

rendered  by       any  messuages,  manors,  lands,  tenements,  or  hereditaments, 
word*  shall  at  any  time  after  the  said  four  and  twentieth  day  of  June, 

be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or 
note,  in  writing,  signed  by  the  party  so  assigning,  granting  or 
surrendering  the  same,  or  their  agents  thereunto  lawfully  au- 
thorised by  writing,  or  by  act  and  operation  of  law. 
Promises  and  IV.  And  be  it  further  enacted  by  the  authority  aforesaid, 
parol.  That,  from  and  after  the  said  four  and  twentieth  day  of  June, 

no  action  shall  be  brought,  whereby  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  damages 
out  of  his  own  estate  ;  (S)  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriages  of  another  person ;  (3)  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage;  (4) 
or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them ;  (5)  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof:  (6)  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

v       Un*shaU be        V*  And  be  li furtlier  enacted,  by  the  authority  aforesaid, 

-  /       in  writing,  and  That  from  and  after  the  said  four  and  twentieth  day  of  June, 

/        three  or  fonr     *^  devises  and  bequests  of  any  lands  or  tenements,  devisable 

witnesses.         either  by  force  of  the  statute  of  wills,  or  by  this  statute,  or  bj 

force  of  the  custom  of  Kent;  or  the  custom  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writing,  and  signed^ 

by  the  party  so  devising  the  same,  or  bylwmeotherjperson,  in 

his  presence,  and  by  his  express  directions,  and  shall  be  at- 

_  tested  and  subscribed  in  the  presence  of  the  said  devisor,  by 
three  or  four  credible,  witnesses,  or  else  they  shall  be  utterly 
void,  and  of  none  effect. 

shall  b^tO?**       ^I#  And  moreovcr>  No  devise  in  writing  of  lands,  tenements, 
Tocable.  or  hereditaments,  or  any  clause  thereof,  shall  at  any  time  after 

the  said  (our  and  twentieth  day  of  June,  be  revocable,  other- 
wise than  by  some  other  will  or  codicil  in  writing,  or  other  writ- 
ing declaring  the  same,  or  by  burning,  cancelling,  tearing,  or 
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• 

obliterating  the  same  by  the  testator  himself,  or  in  his  presence, 
and  by  his  directions  and  consent ;  (2)  but  all  devises  and  be- 
quests  of  lands  and  tenements  shall  remain  and  continue  in 
force  until  the  same  be  burnt,  cancelled,  torn,  or  obliterated, 
by  the  testator,  or  by  his  directions,  in  manner  aforesaid,  or 
unless  the  same  be  altered  by  some  other  will  or  codicil  in 
writing,  or  otner  writing  of  the  devisor,  signed  in  "the  presence  ~ 
of  three  orjjourwitnessesj  decla  ring  the  same ;  any  former  law  """" 
or  usage  to  the  contrary  not wi  thsta  n (Ttrfg. 

VII.  And  be  it  further  enacted,  by  the  authority  aforesaid,  Aiideclara- 
That,  from  and  after  the  said  four  and  twentieth  day  of  June,.  Hom  SrSSi 
all  declarations  or  creations  of  trusts  or  confidences,  of  any  ^1 bc  m 
lands,  tenements,  or  hereditaments,  shall  be  manifested  and  *"    * 
proved  by  some  writing  signed  by  the  party  who  is  by  law 

enabled  to  declare  such  trust,  or  by  his  last  will  in  writing,  or 
else  they  shall  be  utterly  void  and  of  none  effect. 

VIII.  Provided  always,  That  where  any  conveyance  shall  Tn»ta  arising, 
be  made  of  any  lands  or  tenements,  by  which  a  trust  or  confi-  tn™h™*c,r 
dence  shall  or  may  arise  or  result  by  the  implication  or  construe-  by  implication 
tion  of  law,  or  be  transferred  or  extinguished  by  an  act  or  ope*  excepted!* 
ration  of  law,  then,  and  in  every  such  case,  such  trust  or  con- 
fidence shall  be  of  the  like  force  and  effect,  as  the  same  would 

have  been,  if  this  statute  had  not  been  made ;  any  thing  herein- 
before contained  to  the  contrary  notwithstanding. 

IX.  And  be  it  further  enacted,  That  all  grants  and'  assign-  Assignment* of 
meats  of  any  trust  or  confidence  shall  ^  like  wise  be  in  writing,  in^ting.1* 
signed  by  the  party  granting  or  assigning  the  same  by  such 

last  will  or  devise,  or  eke  shall  likewise  be  utterly  void,  and 
of  none  effect. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid,  Lands,  Ac.  • 
That  from  and  after  the  said  four  and  twentieth  day  of  June,  ^c^<te-,e 
it  shall  and  may  be  lawful  for  every  sheriff,  or  other  officer,  to  menu,  &c.  of 
whom  any  writ  or  precept  is  of  shall  be  directed,  at  the  suit  <*""*  I"6  ****** 
of  any  person  or  persons  of,  for,  and  upon  any  judgment, 

statute,  or  recognizance,  hereafter  to  be  made,  or  had,  to  do, 
make,  and  deliver  execution  unto  the  party  in  that  behalf 
soing,  of  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  as  any  other  person  or  persons  be  in  any  man- 
ner of  wise  seised  .or  possessed,  or  hereafter  shall  be  seised 
or  possessed,  in  trust  for  him  against  whom  execution  is  so 
sued,  like  as  the  sheriff  or  other  officer  might  or  ought 
to  have  done,  if  the  said  party  against  whom  execution 
hereafter  shall  be  so  sued  had  been  seised  of  such  lands, 
tenements,  rectories,  tithes,  rents,  or  other  hereditaments,  of 
such  estate  as  they  be  seised  of  in  trust  for  him  at  the  time  of 
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And  held  free    the  said  execution  sued,  (2)  which  lauds,  tenements,  rectories, 
cumb  aces"     tithes,  rents,  and  other  hereditaments,  by  force  and  virtue  of 
of  the  persons  8UCj,  execution,  shall  accordingly  be  held  and  enjoyed,  freed 
and  discharged  from  all  incumbrances  of  such  person  or  per- 
sons, as  shall  be  so  seised  or  possessed  in  trust  for  the  person 
against  whom  such  execution  shall  be  sued ;  (3)  and  if  aoy 
Trusts  shall      cestui  que  trust  hereafter  shall  die,  leaving  a  trust  in  fee-sim- 
h6^etf  lh  *he  P*e  *°  descend  to  his  heir,  there,  and  in  every  such  case,  such 

trust  shall  be  deemed  and  taken,  and  is  hereby  declared  to  be 
assets  by  descent,  and  the  heir  shall  be  liable  to  and  charge- 
able with  the  obligation  of  his  ancestors  for  and  by  reason  of 
such  assets,  as  fully  and  amply  as  he  might  or  ought  to  have 
been,  if  the  estate  in  law  had  descended  to  him  in  possession 
in  like  manner  as  the  trust  descended ;  any  law,  custom,  or 
usage,  to  the  contrary  in  anywise  notwithstanding. 
No  heir  shall        XI.  Provided  always,  That  no  heir  shall  become  chargeable 
t^ereoftecome  **y  reasdn  of  any  estate  or  trust  made  assets  in  his  hands  by 
chargeable  of    this  law,  shall  by  reason  of  any  kind  of  plea,  or  confession  of 
own  estatc#  the  action,  or  suffering  judgment  by  nient  dedire,  or  any  other 
matter  be  chargeable,  to  pay  the  condemnation  out  of  his  owi> 
estate ;  (2)  but  execution  shall  be  sued  of  the  whole  estate,  so 
made  assets  in  his  bands  by  descent,  in  w^ose  hands  soever 
it  shall  come,  after  the  writ  purchased,  in  the  same  manner  as 
it  is  to  be  at  and  by  the  common  law,  where  the  heir  at  lair 
pleading  a  true  plea,  judgment  is  prayed  against  him  there- 
upon ;  any  thing  in  this  present  act  contained  to  the  contrary 
notwithstanding. 
Estates />«•  au-      XII.  And  for  the  amendment  of  the  law  in  the  particulars 

dTvijabieallbe  f°M°w'n8k  (*)  be  '*  further  enacted  by  the  authority  aforesaid, 
That  from  henceforth  any  estate,  pur  outer  vie,  shall  be  devi- 
sable by  a  will  in  writing,  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence,  and  by  his  ex- 
press directions,  attested  an<T  subscribed  in  the  presence  of  the 
And  shall  be     devisor,  by  three  or  more  witnesses;  (3)  and  if  no  such  de- 
heir's  hand.      ▼•*©  thereof  be  made,  the  same  shall  be  chargeable  in  the  hands 
of  the  heir,  if  it  shall  come  to  him  by  reason  of  a  special  oc- 
cupancy, as  assets  by  descent,  as  in  case  of  lands  in  fee-sina- 
And  where       ple>  (*)  and  in  case  there  be  no  special  occupant  thereof,  it 
tbeciai8n0        shall  go  to  the  executors  or  administrator*  of  .the  party  that 
pant,  shall  go   had  the  estate  thereof,  by  virtu*  of  the  grant,  and  shall  be 

«tors.CXC"       aS8ets  in  tbeir  hands- 

XIII.  And  whereas  it  hath  been  found  mischievous,  that 

judgments  in  the  King's  Courts,  at  Westminster,  do  many 

times  relate  to  the  first  day  of  the  term  whereof  they  are  en- 


An .]  Statute  of  Frauds  and  Perjuries.  88T 

teredj  or  to  .the  day  of  (he  return  of  the  original,  or  filing  the 
hail,  and  bind  the  defendant's  lands  from  that  time,  although 
in  truth  they  were  acknowledged,  or  suffered  and  signed  in  the 
vacation  time,  after  the  said  term,  whereby  many  times  pur- 
chasers find  themselves  aggrieved, 

XIV.  Be  it  enacted,  by  the  authority  aforesaid,  That  from  The  day  ©f 
and  after  the  said  four  and  twentieth  day  of  June,  any  judge  ^^^^tlhaa 
or  officer  of  any  of  his  Majesty's  Courts  of  Westminster,  that  be  entered  on 
shall  sign  any  judgments,  shall,  at  the  signing  of  the  6ame,  SeroiiT11*0' 
without  fee  for  doing  the  same,  set  down  the  day  of  the  month 

and  year  of  his  so  doing,  upon  the  paper,  book,  docket,  or  re-  This  clause  ex- 
cord,  which  he  shall  sign ;  which  day  of  the  month  and  year  ^9  palatine,** 
shall  be  also  entered  upon  the  margent  of  the  roll  of  the  re«  *J  8  Geo.  i.  c, 
cord,  where  the  said  judgment  shall  be  entered. 

XV.  And  be  it  enacted,  That  such  judgments  as  against  And  such  judg- 
parchasers  bonajide>  for  valuable  consideration  of  lands,  te*  JJjf^,*!,,^ 
nements,  or  hereditaments,  to  be  charged  thereby,  shall,  ia  chasers  shall 
consideration  of  law,  be  judgments  only  from  such  time  as  ^me  00iy.ttC 
they  shall  be  so  signed,  and  shall  not  relate  to  the  first  day 

of  the  term  whereof  they  are  entered,  or  the  day  of  the  return        / 
of  the  original,  or  filing  the  bail ;  any  law,  usage,  or  course  of 
any  Court  to  the  contrary  notwithstanding. 

XVI.  And  be  it  further  enacted,  by  the  authority  aforesaid,  Writs  of  exe- 
That,  from  and  after  the  said  four  and  twentieth  day  of  June,  ^ndthe pro- 
no  writ  of  fieri  facias,  or  other  writ  of  execution,  shall  bind  pcrty  of  goods 

*  hut    frjuu  tliA 

the  property  of  the  goods  against  whom  such  wrkof  execu-  time  of  their 
tion  is  sued  forth,  but  from  the  time  that  such  writ  shall  be  ^™?  to  *• 
delivered  to  the  shetifF,  under-sheriff,  or  coroners,  to  be  exe- 
cuted :  and  for  the  better  manifestation  of  the  said  time,  the 
sheriff,  under-sheriff,  and  coroners,  their  deputies  and  agents, 
shall  upon  the  receipt  of  any  such  writ,  (without  fee  for  doing 
the  same,)  endorse  upon  the  back  thereof  the  day  of  the  month 
or  year  whereon  he  or  they  received  the  «ame. 

XVII.  And  be  it  further  enacted,  by  the  authority  afore-  Contracts  for 
said,  That,  from  and  after  the  said  four  and  twentieth  day  of  ff^*?^ 
Jane,  no  contract  for  the  sale  of  any  goods,  wares,  and  mer-  or  more, 
chandises,  for  the  price  of  ten  pounds  sterling,  or  upwards, 

shall  be  allowed  to  be  good,  except  the  buy?r  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  a  contract,  or  their  agents  thereunto  lawfully  au- 
thorized. \  • 
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The  day  of  the      XVIII.  And  be  it  further  enacted,  by  tbe  authority  afore* 

TC^inUancL  8aid>  That  the  day  of  the  **<>*%  and  year  of  the  enrolment 
shall  be  set       of  the  recognizances,  shall  be  6et  down  in  the  raargent  of  the 

lands  L  the  roll  where  the  said  recognizances  are  enrolled  ;  (2)  and  that 
hands  of  pur-  from  and  after  the  said  four  and  twentieth  day  of  June,  no 
from  that  time  recognizance  shall  bind  any  lands,  tenements,  or  heredita- 
01^7'  ments,  in  the  bands  of  any  purchaser,  bona  fide,  and  for  valu- 

able consideration,  but  from  the  time  of  such  enrolment ;  any 
law,  usage,  or  course  of  any  Court  to  the  contrary  in  any  wise 
notwithstanding. 
Nuncupative  XIX.  And  for  prevention  of  fraudulent  practices,  in  set- 
ting up  nuncupative  wills,  which  have  been  the  occasion  of 
much  perjury,  (2)  be  it  enacted  by  the  authority  aforesaid, 
That,  from  and  after  the  aforesaid  four  and  twentieth  day  o( 
June,  no  nuncupative  will  shall  be  good,  where  the  estate 
thereby  bequeathed  shall  exceed  the  value  of  thirty  pounds, 

4AnnTc? ]6?s.  that  is  not  Proved  bJ  the  oatlw  of  three  witnesses,  (at  the 
14.  least)  that  were  present  at  the  making  thereof;  (3)  nor  unless 

it  be  proved  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  the  persons  present,  or  some  of  them,  bear  wit- 
ness, that  such  was  his  will,*  or  to  that  effect ;  (4)  nor  unless 
such  nuncupative  will  were  made  in  the  time  of  the  last  sick- 
ness of  the  deceased,  and  in  the  house  of  his  or  their  habitation 
or  dwelling,  or  where  he  or  she  hath  been  resident  for  tbe 
space  of  ten  days,  or  more,  next  before  the  making  of  such 
will,  except  where  such  person  was  surprised  or  taken  sick, 
being  from  his  own  home,  and  died  before  he  returned  to  tbe 
place  of  his  or  her  dwelling. 

XX.  And  be  it  further  enacted,  That  after  six  months  passed 
after  the  speaking  of  the  pretended  testamehtary  words,  no 
testimony  shall  be  received  to  prove  any  will  nuncupative, 
except  the  said  testimony,  or  the  substance  thereof,  were 
committed  to  writing  within  six  days  after  the  making  of  the 
said  will. 
Probates  of  XXI.  And  be  it  further  enacted,  That  no  letters  testa- 

will*.      ?       roentary,  or  probate  of  any  nuncupative  will,  shall  pass  the 

seal  of  any  court,  till  fourteen  days  at  the  least  after  tbe  de- 
cease of  the  testator  be  fully  expired ;  (2)  nor  shall  any  nun- 
cupative will  be  at  any  time  received  to  be  proved,  unless  pro- 
cess have  first  issued  to  call  in  the  widow,  or  next  of  kindred 
to  the  deceased,  to  the  end  they  may  contest  the  same  if  they 
please. 
^  XXII.  And  be  it  further  enacted,  That  no  will  in  writing, 

j        concerning  any  goods  or  chattels,  or  personal  estate  shall  be 
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pealed,  nor  shall  any  clause,  devise,  or  bequest,  therein  be  al- 
tered or  changed  by  any  words,  or  will  by  word  of  mouth  only, 
except  the  same  be  in  the  life  of  the  testator  committed  to 
writing,  and  after  the  writing  thereof  read  unto  the  testator, 
and  allowed  by  him,  and  proved  to  he  so  done  by  three  wit- 
nesses at  the  least* 

XXIII.  Provided  always,  That  notwithstanding  this  act,  Soldiers^  and 
any  soldier  being  in  actual  military  service,  or  any  mariner  or  S^ptcd. W 
seaman  being  at  sea,  may  dispose  of  his  moveables,  wages,  and 
personal  estate,  as  he  or  they  might  have  done  before  the 

making  of  this  act. 

XXIV.  And  it  is  hereby  declared,  That  nothing  in  this  act  The  jurisdic  v 
sjiall  extend  to  alter  or  change  the  jurisdiction  or  right  of  pro-  aared. 

bate  of  wills  concerning  personal  estates,  but  that  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury,  and  other  eccle- 
siastical courts,  and  other  courts  having  right  to  the  probate  of 
such  wills,  shall  retain  the  same  right  and  power  as  they  had 
before,  in  every  respect;  subject  nevertheless  to  the  rules  and 
directions  of  this  act. 

XXV.  And  for  the  explaining  one  act  of  this  present  Par-  22and23C.  2. 
liament,  intituled,  "An  Act  for  the  better  settling  of  intestates'  iot^S^* 
estates/'  (2)  be  it  declared  by  the  authority  aforesaid,  That  J*le.*°  ?"** 
neither  the  said  act,  nor  any  thing  therein  contained,  shall  be  the  personal ' 
construed  to  extend  to  the  estates  of  feme  coverts  that  shall  estate*  of  their 

wives* 

die  intestate,  but  that  their  husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal 
estates,  and  recover  and  enjoy  the  same,  as  they  might  have 
done  before  the  making  of  the  said  act  Made  perpetual  by 
1  Jac.  2.  c.  17.  s.  5. 


9  Geo.  2.  c.  36. 

An  Act  to  restrain  the  disposition  of  Lands,  whereby  the  same 

become  unalienable. 

WHEREAS  gifts  or  alienations  of  lands,  tenements,  or  he-  Preamble. 
rtditaments,  in   Mortmain,  are  prohibited  or  restrained  by 
Magna  Charta,  and  divers  other  wholesome  laws,  as  prejudicial  ... 
to  and  against  the  common  utility;   nevertheless   this  public 

voi*.  II.  v 
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mischief  has  ofldte  greatly  increased  by  many  "large  and  impro- 
vident alienations  or  dispositions  mvtie  by  languishing  or  dying 
persons,  or  by  other  persons,  to  uses  called  Charitable  use?,  to 
take  place  after  their  deaths,  to  the  disherison  of  their  lawful 
heirs ;  for  remedy  whereof  be  it  enacted  by  the  King's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  That 

After  24  June    *Tom  alM*  a^er  **e  twenty-fi>urth  day  of  J  une,  Which  shall  'be  in 
1736,  soma-     the  year  of  our  Lord  one  thousand  seven  hundred  and  thirty- 
n<K*noney  u>C*  8'xi  no  manors,  lands,  tenements,  rents,  advowsons,  or  other 
bfd1"*0"*111    hereditaments,  corporeal  or  incorporeal,  whatsoever,  nor  any 
giveaibrchari-  sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  public 
table  uses;       funds,  securities  for  money,  or-any  other  personal  estate  What- 
.  soever,  to  be  laid  out  or  disposed  tff  in  the  purchase  of  any  lands, 
.tenements,  or  hereditaments,  shall  be  given,  granted,  aliened, 
limited,  released,  transferred,  assigned,  or  appointed,  or  any 
ways  conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  in- 
terest whatsoever,  or  any  ways  charged  or  incumbered  by  any 
person  or  persons  whatsoever,  in  trust  or  for  the  benefit  of  any 
indented,  and    charitable  use8  whatsoever ;  unless  6uch  gift,  conveyance,  ap- 
executed  be-     pointment,  or  settlement  of  any  such  lands,  tenements,  or  here- 
witnesaea  12      ditaments,  sum  or  sums  of  money,  or  personal  estate  (other 
£edeatbof°tbe  ^an  stocks  u>  the  public  funds)  be  and  be  made  by,  deed  in- 
donor,  and  en*  dented,  sealed  jmd  delivered  in  the  presence  of  two  or  more 
9  credible  witnesses,  twelve  calendar  months   at  least  before 

the  death  of  such  donor  or  grantor  (including  the  days  of  the 
execution  and  death)  and  be  enrolled  in  his  Majesty's  high 
court  of  Chancery,  within  six  calendar  months  next  after  the 
execution  thereof;  and  unless  such  stocks  be  transferred  in  the 
public  books  usually  kept  for  the  transfer  of  stocks  six  calen- 
dar months  at  least  before  the  death  of  such  donor  or  grantor, 
(including  the  days  of  the  transfer  and  death)  and  unless  the 
same  be  made  to  take  effect  in  possession  for  the  charitable  use 
intended,  immediately  from  the  making  thereof,  and  be  without 
any  pouter  of  revocation,  reservation,  trust,  condition,  limita- 
tion, clause,  or  agreement  whatsoever,  for  the  benefit  of  the 
donor  or  grantor,  or  of  any  person  or  persons  claiming  under 
him. 
The  said  limit-      II.  Provided  always,  That  nothing  herein  before  mentioned 
extend  to  pur-   relating  to  the  sealing  and  delivering  of  any  deed  or   deeds, 
chases  or  trans-  twelve  calendar  months  at  least  before  the  death  of  the  grantor, 
raiuabie  conii-  or  to  the  transfer  of  any  stock  six  calendar  months  before  the 

derations. 
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death  of  the  grantor  or  person  making  suck  transfer,  shall  ex- 
tend, or  be  construed  to  extend,  to  any  purchase  of  any  estate 
or  interest  in  lands,  tenements,  or  hereditaments,  or  any  trans- 
fer of  any  stock,  to  be  made  really  and  bona  fide  for  a  full  and 
valuable  consideration  actually  paid  at  or  before  the  making 
such  conveyance  or  transfer  without  fraud  or  collusion. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  Gifts,&c. 
That  all  gifts,  grants,  conveyances,  appointments,  assurances,  J*ne*  "735, 
transfers,  and  settlements    whatsoever,  of  any  lands,  tene-  otherwise  than 

..  directed  by  this 

ments,or  other  hereditaments,  or  of  any  estate  or  interest  act,  to  be  ab- 

thevein,  or  of  any  charge  or  incumbrance  affecting  or  to  af-  solute1)'  ™id> 

feet  any  lands,  tenements,  or  hereditaments,  or  of  any  stock, 

money,  goods,  -chattels,  or  other  personal  estate,  or  securities 

for  money  4o  he  laid  out  or  disposed  of  in  the  purchase  of  any 

lands,  tenements,  or  hereditaments,  or  of  any  estate  or  interest 

therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect 

the  same,  to  or  io  trust  for  any  charitable  uses  whatsoever, 

which  shall  at  any  time,  from  and  after  the  said  twenty-fourth 

day  of  June,  one  thousand  seven  hundred  and  thirty-six,  be 

made  in  any  other  manner  or  form  than  by  this  act  is  directed 

and  appointed,  shall  be  absolutely,  and  to  all  intents  and 

purposes,  null  aad  void. 

IV.  Provided  always,  That  this  act  shall  not  extend,  or  be 
construed  to  extend,  to  make  void  the  dispositions  of  any 
lands,  tenements,  or  hereditaments,  or  of  any  personal  estate  to 
belaid  out  in  the  purchase  of  any  lands,  tenements,  or  here* 
ditaments,  which  shall  be  made  in  any  other  manner  or  form 

than  by  this  act  is  directed,  to  or  in  trust  for  either  of  the  two  ?"'  not  to  pre  - 
universities  within  that  part  of  Great  Britain  called  England,  universities,  or 
or  any  of  the  colleges  or  houses  of  learning  within  either  of  Eton°Wn-8  °f 
the  said  universities,  or  to  or  in  trust  for  the  colleges  of  Eton,  tester,  or 
Winchester,  or  Westminster,  or  any  or  either  of  them,  for  the  We8tmin*ter- 
better  support  and  maintenance  of  the  scholars  only  upon  the 
foundations  of  the  said  colleges  of  Eton,  Winchester,  and 
Westminster. 

V.  Provided  nevertheless,  and  be  it  enacted  by  the  authority  No  college  to 
aforesaid,  That  no  such  college  or  house  of  learning,  which  vo^^sTh^ 
doth  or  shall  hold  or  enjoy  so  many  advowsons  of  ecclesiastical  sbaU  be  equal 
benefices  as  are  or  shall  be  equal  in  number  to  one  moiety  of  of  their  fellows, 
the  fellows  or  persons  usually  stiled  or  reputed  as  fellows,  or,  &c' 

where  there  are  or  shall  be  no  fellows  or  persons  usually  stiled 
or  reputed  as  fellows,  to  one  moiety  of  the  students  upon  the 
foundatioif,  whereof  any  such  college  or  house  of  learning  doth 

u2 


292  14  Geo.  2.  c.  2D.  [Ap* 

or  may  by  the  present  constitution  of  such  college  or  house. of 

learning  consist,  shall  from  and  after  the  twenty-fourth  day  of 

June,  one  thousand  seven  hundred  and  thirty*six,  be  capable 

of  purchasing,  acquiring,  receiving,  taking,  holding  or  enjoying 

any  other  advowsons  of  ecclesiastical  benefices  by  any  means 

whatsoever  ;  the  advowsons  of  such  ecclesiastical  benefices  aft 

are  annexed  to,  or  given  for  the  benefit  or  better  support. of, 

the  headships  of  any  of  the  said  colleges  or  houses  of  learning, 

not  being  computed  in  the  number  of  advowsons    hereby 

limited; 

This  act  not  to      VI.  Provided  always,  That  nothing  in  this  act  contained 

ut^iQ^cot-     shall  extend  or  be  construed  to  extend  to  the  disposition* 

tad.  grant,  or  settlement  of  any  estate  j  real  or  personal,  lying  or 

being  within  that  part  of  Great  Britain  called  Scotland; 


14  Geo.  2.  c.  20. 

•  •  ■ 

39  Car.  II.  c.  3       IX.  And  whereas,  by  an  act  made  in  the  twenty-ninth  year,  of 

the  reign  of- king  Charles  the  second,  intituled.  An  net  for  pre* 
vention  of  frauds  and  perjuries,  among**  other  things?**,  if 
enacted,  That  estates  pur  auter  vie,  whereof  no  devise  should  be 
made,  should,  in  case  there  should  he  no  special  occupant  thereof % 
go  to  the  executors  or  administrators  of  the  party  that  had.  the 
estate  thereof  by  virtue  of  the  grant  j  and  should  be  assets  in  their 
hands :  and  whereas  doubts  have  arisen,  where  no  devise  has  been 
made  of  such  estates,  to  whom  the  surplus  of  such  estates,  after 
the  debts  of  such  decerned  owner  thereof,  are  fully  satisfied,  shall 
belong ;  be  it  enacted  by  the  authority  aforesaid,  That  suck 
estates  pur  auter  vie,  in  case  there  be  no  special  occupant  there* 

vS^^Zr    °f>  °f  Which  n°  deVl8e  8hllU  bttTe    bee!l    mttd°  aCCOrdiD&    to  tl» 

vie  how  to        said  act  for  prevention  of  frauds  and  perjuries,  or  so  modi 
paw,    not  c-  ^ereof  as  g^all  not  have  been  so  devised*  shall  go,  be  applied, 

and  distributed,  in  the  same  manner  as  the  personal  estate  of 

the  testator  or  intestate. 


• 
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25  Geo.  S.  c.  6. 

^f *  Jet  for  avoiding  and  putting  an  end  to  certain  Doubts  and 
questions  relating  to  the  Attestation  of  Wills  and  Codicils, 
concerning  Real  Estates  in  that  Part  of  Great  Britain  called 
England,  and  ?/i  his  Majesty's  Colonies  and  Plantations  in 
America. 

WHEREAS  by  an  act  made  in  the  twenty-ninth  year  of  the 
reign  of  his  late  Majesty  King  Charles  the  Second,  intituled, 
"An  act  for  prevention  of  frauds  and  perjuries/9  it  is  amongst 
other  things  enacted,  that,  from  and  after  the  twenty-fourth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  six  hundred 
and  seventy- seven,  all  devises  and  bequests  of  any  lands  or  tene- 
ments devisable,  either  by  force  of  the  statute  of  wills,  or  by 
that  statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom 
of  any  borough,  or  any  other  particular  custom,  shall  be  in 
.writing,  and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence,  and  by  his  express  direction  ; 
and  shall  be  attested  and  subscribed  in  the  presence  of  the 
said  devisor,  by  three  or  four  credible  witnesses,  or  else  they 
shall  be  utterly  void  and  of  none  effect,  wbic(i  hath  been  foun^l 
to  be  a  wise  and  good  provision :  but  whereas  doubts  have 
arisen  who  are  to  he  deemed  legal  witnesses  within  the  intent  of 
the  said  act $  therefore,  for  avoiding  the  same,  be  it  enacted  by 
the  King's  most  excellent  .Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  common?,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
nine,  That  if  any  person  shall  attest  the  execution  of  any  will  "aderUeeor 
or  codicil  which  shall  be  made  after  th$  twenty-fourth  day  of  th^wiS  attests 
June,  in  the  year  of  oar  Lord  one  thousand  seven  hundred  *  **&»<*•*•- 

*  ■  ,  ■  vise  or  legacy 

aad  fifty-two,  to  whom  op y  beneficial  de viae, legacy,  estate,  in-  shall  be  void, 
terest,  gift,  or  appointment  of  or  affecting  any  real  or  personal  atton^ffec^ 
estate,  other  than  and  except  charges  on  lands,. teneijientfy  or  tu*1' 
hereditaments,  for  pay  men  to  f  any  debt  or  debts,  shall  t><?  there- 
by givpo  or  made,  such  devise,  legacy,  estat^,  interest,  gify,  or 
apppjn^inept,  shall,  so  far  oply  aa  concerns  such  .pareon' a t- 
tta$f|gtl)e  exemption  of  puch  will  or  codicil,  prJany;rjper«on 
c&p)jng  uadf*;himp  be  ut^rJy  null  and  void;  and  sufih  per- 
son ^hall  be. admitted  as  a -witness  to  the  execution  of  such 
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will  or  codicil,  within  the  intent  of  the  said  act;  notwithstancL 
ing  such  demise,  legacy,  estate,  interest,  gift,  or  appointment  < 
mentioned  in  such  will  or  codicil. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  in  case,  by  any  will  or  codicil  already  made,  or  hereafter 
to  be  made,  any  lands,  tenements,  or  hereditaments,  are  or 
shall  be  charged  with  any  debt  or  debts,  and  any  creditor 
whose  debt  is  so  charged  hath  attested,  or  shall  attest  the  ex- 
ecution of  such  will  or  codicil,  every  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  as  a  witness  to  the  ex- 
ecution of  such  will  or  codicil,  within  the  intent  of  the  said 
act. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  if  any  person  hath  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will 

or  codicil  which  shall  be  made  oft  or  before  the  said  twenty- 
fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  fifty-two,  to  whom  any  legacy  or  beqaesf  is 
or  shall  be  thereby  given,  whether  charged  upon  lands,  tene- 
ments, or  hereditaments,  or  not ;  and  such  person,  before  he 
shall  give  his  testimony  concerning  the  execution  of  any  such 
will  or  codicil,  shall  have  been  paid,  or  have  accepted  or  re- 
leased, or  shall  have  refused  to  accept  such  legacy  or  bequest, 
Upon  tender  made  thereof,  such  person  shall  be  admitted  as  a 
witness  to  the  execution  of  such  will  or  codicil,  within  the  in- 
tent of  the  said  act,  notwithstanding  such  legacy  or  bequest. 

IV.  Provided  always,  and  be  it  further  enacted,  That  in  case 
of  such  tender  and  refusal  as  aforesaid,  such  person  shall  in 
no  wise  be  intituled  to  such  legacy  or  bequest,  but  shall  be  for 
ever  afterwards  barred  therefrom ;  and  in  case  of  such  ac- 
ceptance as  aforesaid,  such  person  shall  retain  to  his  own  use 
the  legacy  or  bequest  which  shall  have  been  so  paid,  satisfied 
or  accepted,  notwithstanding  such  will  or  codicil  shall  after- 
wards be  adjudged  or  determined  to  be  void  for  want  of  due 
execution,  or  for  any  other  cause  or  defect  whatsoever. 

V.  And  be  it  further  enacted,  That  in  case  any  such  legatee 
as  aforesaid,  who  hath  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will  or 
codicil  which  shall  be  made  on  or  before  the  said  twenty-fourth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty  -two,  shall  have  died  in  the  life-time  of  the 
testator,  or  before  he  shall  have  received  or  released  the  le- 
gacy or  bequest  so  given  to  him  as  aforesaid,  and  before  he 
shall  have  refused  to  receive  such  legacy  or  bequest,  on  tender 
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made  (hereof,  such  legatee  shall  be  deemed  a  legal  witness  to 
the  execution  of  such  will  or  codicil,  within  the  intent  of  the 
said  act,  notwithstanding  such  legacy  or  bequest. 

VI.  Provided  always,  That  the  credit  of  every  such  witness  The  credit  of 
so  attesting  the  execution  of  any  will  or  codicil,  in  any  of  the  J^3J«i£|^f 
cases  in  this  act  before-mentioned,  and  all  circumstances  re-  to  be  subject  to 
lating  thereto,  shall  be  subject  to  the  consideration  and  detev-  tionof  the 
urination  of  the  Court,,  and  the  jury,  before  whom  any  such  <*>"** Md  1°^- 
witness  shall  be  examined,-  or  his  testimony  or  attestation 
made  use  of;  or  of  the  Court  of  Equity,  in  which  the  testimony 
or  attestation  of  any  such  witness  shall  be  made  use  of;  in  like 
manner,  to  all  intents  and  purposes,  as  the  credit  of  witnesses 
in  all  other  cases  ought  to  be  considered  of  and- determined. 

VII..  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  no  person  to  whom  any  beneficial  estate^  interest,  gift  or 
appointment,  shall  be  given  or  made,  which  is  hereby  enacted 
to  be  null  and  void  as  aforesaid,  or  who  shall  have  refused  to 
receive  any  such  legacy  or  bequest,  on  tender  made  as  afore- 
said, and  who  shall  have  been  examined  as  a  witness  concern- 
ing the  execution  of  such  will  or  codicil,  shall,  after  he  shall 
have  been  so  examined,  demand  or  take  possession  of  or  re- 
ceive any  profits  or  benefit  of  or  from  any  6uch  estate,  interest, 
gift,  or  appointment,  so  given  or  made  to  him,,  in  or  by  any 
such  will  or  codicil;  or  demand,  receive,  or  accept  from  any 
person  or  persons  whatsoever  any  such  legacy  or  bequest,  or 
any  satisfaction  or  compensation  for  the  same,  in  any  manner 
er  undev  any  colour  or  pretence  whatsoever- 

VIII.  Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid,  That  this  act,  or  any  thing,  herein  contained,  shall 
not  extend,  or  be  construed  to  extend,  to  the  case  of  any  heir* 
tt»law,  or  of  any  devisee,,  in  a  prior  will,  or  codicil  of  the 
same  testator,  executed  and  attested  according  to  the  said  re- 
cited act,  or  any  person  claiming  under  them  respectively,  who 
has  been  in  quiet  possession  for  the  space  of  two  years  next 
preceding  the  sixth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-one,  as  to  such  lands,  tene- 
ments, and  hereditaments,  whereof  he  has  been  in-  qjiiet  pos- 
session as  aforesaid ;  and  also  that  this,  act,  or  any  thing,  herein 
contained,  shall  not  extend  or  be  construed  to  extend,  to  any 
*ill  or  codicil,  the  validity  or  due  execution  whereof  hath  been 
contested  in  any  suit  in  law  or  equity,  commenced  by  the  heir 
of  such  devisor,  or  the  devisee  in  any  such  prior  will  or  codi- 
cil, for  recovering  the  lands,  tenements,  or  hereditaments* 
mentioned  to  be  devised  in  any  will  or  codicil  so  contested,*  or 
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any  part  thereof,  or  for  obtaining  any  other  judgment  or  de- 
cree relative  thereto,  on  or  before  the  said  sixth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  fifty- 
one,  and  which  has  been  already  determined  in  favour  of  such 
heir-at«law,  or  devisee,  in  such  prior  will  or  codicil,  or  any 
person  claiming  under  them  respectively,  or  which  is  still  de- 
pending, and  has  been  prosecuted  with  due  diligence ;  but  the 
validity  of  every  such  will  or  codicil,  and  the  competency  of  the 
witnesses  thereto,  shall  be  adjudged  and  determined  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  this  act  had  never 
been  made  ;  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

IX.  Provided  always  nevertheless,  and  it  is  hereby  declared, 
That  no  possession  of  any  heir-at-law,  or  devisee,  in  such  prior 
will  or  codicil  as  aforesaid,  or  of  any  person  claiming  under 
them  respectively,  which  is  consistent  with,  or  may  be  war- 
ranted by  or  under  any  will  or  codicil,  attested  according  to 
the  true  intent  and  meaning  of  this  act,  or  where  the  estate 
descended  or  might  have  descended  to  such  heir-at-law,  till  a 
future  or  executory  devise,  by  virtue  of  any  wiH  or  codicil 
attested  according  to  this  act,  should  or  might  take  effect  shall 
be  deemed  to  be  a  possession  within  the  intent  and  meaning 
of  the  clause  herein  last  before  contained. 

X.  And  whereas  in  sorte  of  the  British  colonies  or  plant- 
ations in  America,  the  said  act  of  the  twenty-ninth  year  of 
the  reign  of  King  Charles  the  Second,  has  been  received  for 
law,  or  acts  of  assembly  have  been  made,  whereby  the  attest- 
ation and  subscription  of  witnesses  to  devises  of  lands,  tene- 
ments, and  hereditaments,  have  been  required :  therefore,  to 
prevent  and  avoid  doubts  which  may  arise  in  the  said  colo- 
nies, or  plantations,  in  relation  to  the  attestation  of  such  de- 
vises of  lands,  tenements,  and  hereditaments,  be  it  enacted  by 
the  authority  aforesaid,  That  this  act,  and  every  clause,  mat- 
ter, and  thing  therein  contained,  shall  extend  to  such  of  the 
said  colonies  and  plantations,  where  the  said  act  of  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second,  is  by  act 
of  assembly  made,  or  by  nsage  received  as  law,  or  where,  by 
act  of  assembly  or  usage,  the  attestation  and  subscription  of 
a  witness  or  witnesses  are  made  necessary  to  devises  of  lands, 
tenements,  or  hereditaments ;  and  shall  have  the  same  force 
and  effect  in  the  construction  of  or  for  the  avoiding  of  doubts 
upon  the  said  acts  of  assembly,  and  laws  of  the  said  colonies 
and  plantations,  as  the  same  ought  to  have  in  the  construction 
of  or  for  the  avoiding  of  doubts  upon  the  said  act  of  the  twenty- 
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ninth  year  of  the  reign  bf  King  Charles  the  Second  in  Eng- 
land. 

Xf.  Provided  always,  That  as  to  cases  arising  in  any  of 
the  said  colonies  or  plantations  in  America,  no  such  devise, 
legacy,  or  bequest  as  aforesaid,  shall  be  made  null  and  void, 
by  virtue  of  this  act,  unless  the  will  or  codicil,  whereby  such 
devise,  legacy,  or  bequest  shall  be  given,  shall  be  made  after 
the  first  day  of  March,  which  shall  be  in  the  year  of  our  Lord 
bne  thousand  seven  hundred  and  fifty-three. 
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An  Act  to  restrain  all  Trusts  and  Directions  in  Deeds  or  WiUs^ 
'   tohtreby  the  Profits  or  Produce  of  Heal  or  Personal  Estate 

shall  be  accumulated^  and  the  beneficial  Enjoyment  thereof 

postponed  beyond  the  Time  therein  limited. 

[98th  July,  1800.] 

WHEREAS  it  is  expedient  that  all  dispositions  of  real  preamble, 
or  personal  estates,  whereby  the  profits  and  produce  thereof 
are  directed  to  be  accumulated,  and  the  beneficial  enjoyment 
"thereof  is  postponed,  should  be  made  subject  to  the  restric- 
tions hereinafter  contained  :  may  it  therefore  please  your  Ma- 
jesty, that  it  may  be  enacted ;  and  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons  in  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  no 
person  or  persons  shall,  after  the  passing  of  this  act,  by  any  No  person  by 
deed  or  deeds,  surrender  or  surrenders,  will,  codicil,  or  other-  ^ccd  orllwai> 

etc.  shall  set- 
wise howsoever,  settle  or  dispose  of  any  real  or  personal  pro-  tie  or  dispose 

perty,  so  and  in  such  manner  that  the  rents,  issues,  profits  or  ^^,7^0^ 

produce  thereof  shall  be  wholly  or  partially  accumulated  for  perty,  in  such 

any  longer  term  than  the  life  or  lives  of  any  such  grantor  or  {£e  rents  or 

grantors,  settlor  or  settlors,  or  the  term  of  twenty-years  from  P*odnce  ^^ 

the  death  of  any  such  grantor,  settlor,  devisor  or  testator,  or  utedfor  aion- 

during  the  minority  or  respective  minorities  of  any  person  or  f^*"^?1 

persons  who  shall  be  living,  or;  en  ventre  sa  mere  at  the  time  turned,  and 

of  the  death  of  such  grantor,  devisor  or  testator,  or  during  Section* shall 

the  minority  or  respective  minorities  only  of  any  person"  or  **  ▼oid>  •** 

persons  who,  under  the  uses  or  trusts  of  the  deed,  surrender,  the^rsonsen- 

2  titled  thereto. 
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will,  or  other  assurance*,  directing  such  accumulations,  would, 
for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues,  and  profits,  or  the  interest,  dividends,  or  annual  pro* 
duce  so  directed  to  be  accumulated  ;  and  in  every  case  where 
any  accumulation  shall  be  directed  otherwise  than  as  afore- 
said, such  direction  shall  be  null  and  void,  and  the  rents,  is- 
sues, profits  and  produce  of  such  property  so  directed  to  be 
accumulated,  shall,  so  long  as  the  same  shall  be  directed  to  bo 
accumulated  contrary  to  the  provisions  of  this  act,  go  te  and 
be  received  by  such  person  or  persons  as  would  have  been  en- 
titled thereto  if  such  accumulation  had  not  been  directed. 

to^tendto*"1  II#  Provided  always,  and  be  it  enacted,  That  nothing  in 
any  provision  this  act  contained  shall  extend  to  any  provision  for  payment 
d%ts*o?for  °f  °f  debts  of  any  grantor,  settlor  or  devisor,  or  other  person  or 
raising  por-  persons,  or  to  any  provision  for  raising  portions  for  any  child 
renl'or  touch"  or  children  of  any  grantor,  settlor,  or  devisor,  or  any  child  or 
d°*thf  timber  cki'dren  °'  auy  Per8on  taking  any  interest  under  any  such 

conveyance,  settlement,  or  devise,  or  to  any  direction  touch- 
ing the  produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments, but  that  all  such  provisions  and  directions  shall  and 
may  be  made  and  given  as  if  this  act  had  not  passed* 
dispcwitioSTof       *"•  Provided  also,  and  be  it  enacted,  That  nothing  in  this 
heritable  pro-    act  contained  shall  extend  to  any  disposition  respecting  he- 
wf       "  ~    ritable  property  within  that  part  of  Great  Britain  called  Scot- 
land. 
When  restrfe-       IV.  Provided  also,  and  be  it  enacted,  That  the  restrictions 
effe^VwUh^  in  tbis  act  contained  shall  take  effect  and  be  in  force  with  re- 
spect to  wills    spect  to  wills  and  testaments  made  and  executed  before  the 
thepassingof    passing  of  this  act,  in  such  cases  only  where  the  devisor  or  tes~ 
this  act.  tator  shall  be  living,  and  of  sound  and  disposing,  mind,  after 

the  expiration  of  twelve  calendar  months,,  from  the  passing. of 
this  act 
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II.  STAMP  DUTIES. 
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*m 


by  the  Statute  55  Geo.  3.  c.  184.  the  Stamp  Duties  imposed  by 
the  48  Geo.  3.  c.  149.,  the  44  Geo.  S.  c.  98.,  and  the  45  Geo. 
3.  c.  28.,  are  repealed,  and  the  following  Stamp  Duties  are  im- 

PROBATE  of  a  Will,  and  Letters  of  Ad-  Duty, 

ministration  with  a  Will  annexed.  ■ 

£    s.    d. 
Where  the  estate  and  effects  for  or  in  respect 
of  which  such  probate  or  letters  of  ad* 
ministration   shall   be  granted   exclusive 
of  what  the    deceased   shall   have    been 
possessed  of.  or  entitled  to  as  a  trustee 
for  any  other   person   or  persons,   and 
not  beneficially,  shall  be. 

above  the  value  of  20/.  and  under  the 
value  of  100/.       .  .        .        .        .         0  10    0 

of  the  value   of  100/.  and  under  the 
value  of  200/.  ....  2    0    0 

of  the  value    of  200/.  and   under  the 

value  of  300/.  .         .  5    0    0 

of  the    value  of  300/.   and  under  the 

value  of  450/.         .         .        .        .  8    0    0 

of  the  value    of  450/.  and  under   the 

value  of  600/.  .        .  11    0    0 

of  the   value  of  600/.   and  under  the 
value  of  800/.  .    .    .        .        .        15    0    0 

of  the  value  of  8,00/.   and   under  the 
value  of  1,000/.       .        .        .        ,800 

of  the  value  of  1,000/.  and  under  the 
value  of  1,500/.      .         ...         30    0    0 
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Duty. 

of  the  value  of  1,500/.  and  under  the        £    s.    <L 

value  of  2,000/.       .        .        .        .         40    0    0 
of  the  value  of  2,000/.  and  under  the 

value  of  3,000/.      .       .        .        .        50'  0    0 
of  the  value  of  3,000/.  and  under  the 
.     value  of  4,000/.      ....         60    0    O 
of  the  value  of  4,000/.  and  under  the 

value  of  5,000/.      ....         80    0    0 
of  the  value  of  5,000/.  and  under  the 

value  of  6,000/.      .  .  100    0    0 

of  the  value  of  6,000/.  and  under  the 

value  of  7,000/.      «...       120    0    0 
of  the  value  of  7,000/.  and  under  the 

value  of  8,000/.  .  140    0    0 

of  the  value  of  8,000/.  and  under  the 

value  of  9,000/.      •        .        •        .       160    0    0 
of  the  value  of  9,000/.  and  under  the 

value  of  10,000/.    ....       180    0    0 
of  the  value  of  10,000/.  and  under  the 

value  of  15,000/.    .        .  200    0    0 

of  the  value  of  12,000/.  and  under  the 

value  of  14,000/.    .  290    0    0 

of  the  value  of  14,000/.  and  under  the 

value  of  16,000/.    .        •        .  250    0    0 

of  the  value  of  16,000/.  and  under  the 

value  of  18,000/.     .        .        .  280    0    0 

of  the  value  of  18,000/.  and  under  the 

value  of  20,000/.     .        .        .        .        310    0    0 
of  the  value  of  20,000&  and  under  the 

value  of  25,000/ 350    0    0 

of  the  value  of  25,000*.  and  under  the 

value  of  30,000/.    .        .        .        .        400    0    0 
of  the  value  of  30,000/.  and  under  the 

value  of  35,000/.    .        .        .  450    0    0 

of  the  value  of  35,000/.  and  under  the 

value  of  40,000/. 525    0    0 

of  the  value  of  40,000/.  and  uoder  the 

value  of  45,000/. .  .        .        .        .       600    0    0 

of  the  value  of  45,000/.  and  under /the 

value  of  50,000/.    .        •  675    0    0 

of  the  value  of  £0,CKXK.rand  under  the 

value  of  60,000/.    ......       ..       750    0    0 


• 
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Duty. 

of  the  value  of  60,000/.  and  under  the 

value  of  70,000/.         .        .        .      .    900       0  0 
of  the  value  of  70,000/.  and  under  the 

value  of  80,000/.         ....    1,050    0    0 
of  the  value  of  80,000/.  and  under  the 

value  of  90,000/.        ....    1,200    0    0 
of  the  value  of  90,000/.  and  under  the 

value  of  100,000/.      ....    1,850    0    0 
-  of  the  value  of  100,000/.  and  under  the 

value  of  180,000/.  .      ♦    1,500    0    0 

of  the  value  of  120,000/.  and  under  the 

value  of  140,000/.      .....     1*800    0    0 

of  the  value  of  140,000/.  and  under  the 

value  of  160,000/.      ....     2^00    0    0 
of  the  value  of  160,000/.  and  under  the 

value  of  180,000/.      ....     2^00    0    0 
of  the  value  of  180,000/.  andunder  the     - 

value  of  800,000/.      .        .        .      .  .  2,700    0    0 

of  the  value  of  200,000/.  and  under  the 

value  of  250,000/.      ....      S/JOO    0    0 
of  the  value  of  250,000/.  and  under  the 

value  of  300,000/.     ....      3,750    0    0 
of  the  value  of  300,000/.  and  under  the 

value  of  350,000/.    .         ...      4,500    0    0 
of  the  value  of350,0Q0/«  and  under  the 

value  of  400,000/.    ....      5,250    0    0 
of  the  value  of  400,0Q0/«  and  under  the 

value  of  600,000/..    .        .  .      QflOQ    0    0 

~of  the  valije  of  500,000/.  and  utfd<5r  the 

value  of  600,000/.    ....      7,500    0    0 
of  the  valine  of  600,000/.  and  under  the 

value  of  700,000/ 9,000    0    0 

of  the  value  of  700,000/.  a od  under  the 

value  of  800,000/.     .        ...     10^500    0    0 
*f  the  value  of  800,000/.  aqd  a***  the 

value  of  900,000/.    »  .      «    12,000    0    0 

pf  the  value  of  900,000/.  aqd  uodtt  the 

valueof  l,QQQ,QQQA  .  .      .    1^600    0    0 

pf  tfie  v^lueof  1,000,000/.  ft«H«pt 

wmrdf  ,    .  ,  •     ,  .      .    l&fiOO   0    0 
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Letters  of  Administration  without  a  Will  annexed. 

Where  the  estate  and  effects  for  or  in  re- 
spect of  which  such  letters  of  administra- 
tion shall  be  granted  exclusive  of  what 
the  deceased  shall  have  been  possessed  of 
or  entitled  to  as  a  trustee  for  any  other 
person  or  persons, .  and  not  beneficially.  Duty. 

shall  be  

above  the  value  of  20/.  and  under  the        £.  s.  dL 
value  of  50/.  .        .        .  0  10    0 

of  the  value  of  50/.  and  under  the 

value  of  100/.         ....  100 

of  the  value  of  100/.  and  under  the 

value  of  300/.  ....  300 

of  the  value  of  200/.  and  under  the 

value  of  300/ 8    0    0 

of  the  value  of  300/.  and  under  the 

value  of  450/.  .        .        .  11    0    0 

of  the  value  of  450/.  and  under  the 

value  of  600/.  .  .        .        15    0    0 

of  the  value  of  600/.  and  under  the 

value  of  800/.  .  22    0    0 

of  the  value  of  800/.  and  under  the 

value  of  1,000/.  .        .  30    0    0 

of  the  value  of  1,000/.  and  under  the 

value  of  1,500/.  .        .        ,        15    0    0 

of  the  value  of  1,500/.  and  under  the 

value  of  2,000/.        .        .        .  60    0    0 

of  the  value  of  2,000/.  and  under  the 

value  of  3,000/.  .  75    0    0 

of  the  value  of  3,000/.  and  under  the 

value  of  4,000/.  90    0    0 

of  the  value  of  4,000/.  and  under  the 

value  of  5,000/.        .        .        .        .      120    0    0 
of  the  value  of  5,000/.  and  under  the 

value  of  6,000/.        .  150    0    0 

of  the  value  of  6,000/.  and  under  the 
value  of  7,000/.       .         .  »      180    0    0 

0     )    <  J  of  the  value  of  7,000/.  and  under  the 

value  of  8,000/.        .  .  210    0    0 


•»' 
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Duty. 

*>f  the  value  of  8,000/.  and  under  the       £.    s.    d. 

value  of  9,000/.       .        .        ...       540    0    0 

.of  the  value  of  9,000/.  and  under  the 

value  of  10,000/.  ....  £.70  0  fl 
of  the  value  of  15,000/.  and  under  the 

value  of  12,000/.  .  .  .  .  300  0  O 
-of  the  value  of  12,000/.  and  under  the 

value  of  14,000/.  ....  330  0  0 
.of  the  value  of  14,000/.  and  under  the 

value  of  16,000/.  .  •  .  .  375  t)  0 
of  the  value  of  16,000/.  and  under  the 

value  of  18,000/.      .        .        .  480    0    0 

of  the  value  of  18000/.  and  under  the 

value  of  80,000/.     .        .        •  465    0    6 

of  the  value  of  80,000/.  and  under  the 

value  of  85,000/.      .        .  .       585    0    0 

•of  the  value  of  95,000/.  and  under  the 

value  of  30,000/.      .  .        .       600    0    0 

of  the  value  of  30,000/.  and  under  the 

value  of  35,000/ 675    0    0 

of  the  value  of  35,000/.  and  under  the 

value  of  40,000/.      •        .        •  785    0    Q 

.of  the  value  of  40,000/.  and  under  the 

value  of  45,000/.  ....  900  0  0 
.of  the  value  of  45,000/.  and  under  the 

value  of  50,000/.  ....  1,010  0,0 
of  the  value  of  50,000/.  and  under  the 

value  of  60,000/.  .        .        .    1,185    0    0 

of  the  value  of  60,000/.  and  under  the 

value  of  70,000/.  .        .        .     1,350    0    0 

4>f  the  value  of  70,000/.  and  under  the 

value  of  80,000/.  .        -        .     1,575    0    0 

of  the  value  of  80,000/.  and  under  the 

value  of  90,000/.  .        .        •     1,800    0    0 

of  the  value  of  90,000/.  and  under  the 

value  of  100,000/.  ,        .        .    8,085    0    0 

of  the  value  of  100,000/.  and  under  the 

value  of  180,000/.  .        .        *    8,850 .  0    0 

of  the  value  of  180,000/.  and  under  the 

value  of  140,000/.  *        .        .    8,700    0    0 

of  the  value  of  140,000/.  and  under  the 

value  of  160,000/.  ...    3,150    0    0 
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[Act. 

Daty. 

3,eoo 

s. 
0 

d. 

0 

4,050 

0 

0 

4,500 

0 

0 

of  the  value  of  160)000/.  and  under  the 

value  of  180,000/. 
of  the  value  of  180,000/.  and  under  the 

value  of  200,000/.  •        .        , 

of  the  value  of  200,000/.  and  under  the 

value  of  250,000/. 
of  the  value  of  250,000/.  and  under  the 

value  of  300,000/.  .        .        .    5,625    0    0 

of  the  value  of  300,000/.  and  under  the 

value  of  350,000/.  ,        .        .    6,750    0    0 

of  the  value  of  350,000/.  and  under  the 

value  of  400,000/.  ...    7,875    0    0 

of  the  value  of  400,000/.  and  under  the 

value  of  500,000/.  .        ,        .    9,000    0    0 

of  the  value  of  500,000/.  and  under  the 

value  of  600,000/..  .        .        .  11,850    0    0 

of  the  value  of  600,000/.  and  under  the 

value  of  700,000/.  ...  13,500    0    0 

of  the  value  of  700,000/.  and  under  the 

value  of  800,000/.,  ...  15,750    0    0 

of  the  yalue  of  800,000/.  and  under  the 

value  of  900,000/.  .        .        .18,000    0    0 

of  the  value  of  900,000.  and  under  the 

value  of  1,000,000/.         .        .        .  20,250    0    0 
of  the  value  of  1,000,000/.  and  up- 
wards      22,500    0    0 

m 

Exemption  from  all  Stamp  Duties. 

Probate  of  a  mil,  letters  of  administration, 
and  inventory  of  the  effects  of  any  com- 
mon seaman,  marine,  or  soldier,  who 
shall  be  slain  or  die  in  the  service  of  His 
Majesty,  his  heirs  or  successors. 

LEGACIES  and  SUCCESSIONS  to  per- 
sonal or  moveable  estate  upon  intestacy. 

] .  Where  the  testator,  testatrix,  or  intes- 
tate died  before  or  updn  the  5th  day  of 
April,  1805. 

For  every  legacy,' specific  or  pecuniary, 
or  of  any  other  description,  of  the  ' 
amount  or  valafe-of  20/.  or  nftrtittlft, 
given  by  any  will  or  testitottitary'fti*  ' 
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Duty. 

£.  s.  d. 
strument  of  any  person  who  died  before 

or  upon  the  5th  day  of  April,  1805,  out 

of  bis  or  her  personal  or  moveable   es- 
tate, and  which  shall  be  paid,  delivered, 

retained,  satisfied,  or  discharged,  after  the 

31st  day  of  August,  1815  : 
Also  for   the  clear  residue  (when  devolv- 
ing to  one  person)  and  for  every  share 

of  the  clear  residue  (when  devolving  to 

two  or  more  persons)  of  the  personal  or 

moveable  estate  of  any  person  who  died 

before  or  upon  the  5th- day  of  April,  1805, 

(after  deducting  debts,  funeral  expenses, 

legacies,  and  other  charges  first  payable 

thereout),  whether  the  title  to  such  residue, 

or  any  share  thereof,  shall  accrue  by  virtue 

of  any  testamentary  disposition,  or  upon  a 

partial  or  total  intestacy ;  where  such  re- 
sidue, or  share  of  residue,  shall  be  of  the 

amount   or  value  of  SO/,  or  upwards,  and 

where  the  same  shall  be  paid,  delivered,  re- 
tained, satisfied,  or  discharged,  after  the 

thirty-first  day  of  August,  1815  : 
Where  any  sbch  legacy  or  residue,  or  share 

of  such  residue,  shall  have  been  given,  or 

have  devolved,  to  or  for  the  benefit  of  a  . 

brother  or  sister  of  the  deceased,  or  any 

descendant  of  a  brother  or  sister  of  the  de* 

ceased;   a  duty  at  and  after  the  rate  of 

two  pounds  and  ten  shillings  per  centum,   per  cent. 

on  the  amount  or  value  thereof  -  2  10    0 

Where  any  such  legacy  or  residue,  or  share 

of  such  residue,  shall  have  been  given,  or 

have  devolved,  to  or  for  the  benefit  of  a 

brother  or  sister  of  the  father  or  mother  of 

the  deceased,  or  any  descendant  of  a  bro- 
ther or  sister  of  the  father  or  mother  of  the 

deceased;  a  duty  at  and  after  the  rate  of 

four  pounds  per  centum  on  the  amount  or  per  cent. 

value  thereof        .  .  •  -   4    0    0 

Where  any  such  legacy,  or  residue,  or  share 

of  such  residue,  shall  have  been  given,  or 

VOL,  II.  X 
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Duty. 

£.   s.  d. 
have  devolved,  to  or  for  the  benefit  of  a 

brother  or  sister  of  a  grandfather  or 
grandmother  of  the  decerned,  or  any  de- 
scendant of  a  brother  or  sister  of  a  grand- 
father or  grandmother  of  the  deceased  /  a 
duty  at  and  after  the  rate  of  five  pounds  per  per  cent, 
centum  on  the  amount  or  value  thereof  5    0   0 

And  where  any  such  legacy,  or  residue  or 
share  of  such  residue,  shall  have  been  given, 
or  have  devolved,  to  or  for  the  benefit  of 
any  person  in  any  other  degree  of  collateral 
consanguhtity  to  the  deceased  than  is  above 
described,  or  to  or  for  the  benefit  of  any 
stronger  in  blood  to  the  deceased j  a  duty 
at  and  after  the  rate  of  eight  pounds  per  pfr  cent. 
centum  on  the  amount  or  value  thereof  *    8    0   0 

II.  Where  the  testator9  testatrix,  or  intes- 
tate, shall  have  died  after  the  5th  day  of 
April,  1805. 

For  every  legacy,  specific  or  pecuniary,  or  of 
any  other  description,  of  the  amount  or 
value  of  20/.  or  upwards,  given  by  any  will 
or  testamentary  instrument  of  any  person, 
who  shall  have  died  after  the  5th  day  of 
April,  1805,  either  out  of  his  or  her  per- 
sonal or  moveable  estate,  or  out  of  or 
charged  upon  his  or  her  real  or  heritable 
estate,  or  out  of  any  monies  to  arise  by  the 
sale,  mortgage  or  other  disposition  of  his 
or  her  real  or  heritable  estate,  or  any  part 
thereof,  and  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged,  after  the 
31st  day  of  August,  1815 : 

Also,  for  the  clear  residue  (when  devolving  to 
one  person)  and  for  every  share  of  the  clear 
residue  (when  devolving  to  two  or  more 
persons)  of  the  personal  or  moveable  estate 
of  any  person,  pho  shall  have  died  after  the 
6th  day  of  April,  1805,  (after  deducting 
debts,  funeral  expenses,  legacies,  and  other 
stages  first  payable  thereout)  whether  the 
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£.    s.    d. 

title  to  such  residue,  or  any  share  thereof, 

6hall  accrue  by  virtue  of  any  testamentary 

disposition,  or  upon  a  partial  or  total  in- 
testacy; where  such  residue,  or  share  of 

residue,  shall  be  of  the  amount  or  value  of 

SOL  or  upwards,  and  where  the  same  shall 

be  paid,  delivered,  retained,  satisfied  or  dis- 
charged after  the  31st  day  of  August,  1815 : 
.And  also  for  the  clear  residue  (when  given  to 

one  person)  and  for  every  share  of  the  clear 

residue  (when  given  to  two  or  more  per- 
sons) of  the  monies  to  arise  from  the  sale, 

mortgage,  or  other  disposition  of  any  real 

or  heritable  estate,  directed  to  be  sold, 

mortgaged,  or  otherwise  disposed  of,  by  any 

will  or  testamentary  instrument,  of  any 

person,  who  shall  have  died  after  the  5th 

day  of  April,  1805,  (after  deducting  debts, 

funeral    expenses,    legacies,    and    other 

charges  first  made  payable  thereout,  if  any,) 

where  such  residue,  or  share  of  residue, 

shall  amount  to  201.  or  upwards,  and  where 

the  same  shall  be  paid,  retained,  or  dis- 
charged, after  the  91st  day  of  August,  1815  : 
Where  any  such  legacy  or  residue,  or  any 

share  of  such  residue,  shall  have  been 

given,  or  have  devolved,  to  or  for  the  bene- 
fit of  a  child  of  the  deceased,  or  any  descend' 

ant  of  a  child  of  the  deceased,  or  to  or  for  the 

benefit  of  the  father  or  mother,  or  any  lineal 

ancestor,  of  the  deceased;  a  duty  at  and  after 

the  rate  of  one  pound  per  centum  on  the    per  cent. 

amount  or  value  thereof       -        -  -     1    0    0 

Where  any  such  legaoy  or  residue,  or  any 

share  of  such  residue,  shall  have  been  given, 

or  have  devolved,  to  or  for  the  benefit  of  a 

brother  or  sister  of  the  deceased,  or  any  rfe- 

scendant  of  a  brother  or  sister  of  the  deceased; 

a  duty  at  and  after  the  rate  of  three  pounds 

per  cetttam  on  the  amount  or  value  there-    per  cent. 

of 3    0    0 

x  2 
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Where  any  such  legacy  or  residue,  or  any 
share  of  such  residue,  shall  have  been 
given,  or  have  devolved,  to  or  for  the 
benefit  of  a  brother  or  sister  of  the  father 
or  mother  of  the  deceased,  or  any  descendant 
of  a  brother  or  sister  of  the  father  or  mother 
of  the  deceased;  a  duty  at  and  after  the 
rate  of  five  pounds  per  centum  on  the  percent. 
amount  or  value  thereof  •        -        -    5    0    0 

Where  any  such  legacy  or  residue,  or  any 
share  of  such  residue,  shall  have  been 
given,  or  have  devolved,  to*  or  for  the 
benefit  of  a  brother  or  sister  of  a  grand- 
father or  grandmother  of  the  deceased,  or 
any  descendant  of  a  brother  or  sister  of  a 
grandfather  or  grandmother  of  the  deceased; 
a  duty  at  and  after  the  rate  of  six  pounds 
per  centum  on  the  amount  or  value  there-  per  cent. 
of 6    0    0 

And  where  any  such  legacy  or  residue,  or 
any  share  of  such  residue,  shall  have  been 
given,  or  have  devolved,  to  or  for  the 
benefit  of  any  person,  in  any  other  degree 
of  collateral  consanguinity  to -the  deceased 
than  is  above  described,  or  to  or  for  the 
benefit  of  any  stranger  in* blood  to  the 
deceased;  a  duty  at  and  after  the  rate  of 
ten  pounds  per  centum  on  the  amount  or  per  ceni. 
value  thereof  -        -        -        -        -10    0    0 

And  all  gifts  of  annuities,  or  by  way  of  an- 
nuity, or  of  any  other  partial  benefit  or  in- 
terest, out  of  any  such  estate  or  effects  as 
aforesaid,  shall  be  deemed  legacies  within 
the  intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more 
distinct  legacies  or  benefits  under  any  will 
or  testamentary  instrument,  which  shall 
together  be  of  the  amount  or  value  of  SO/., 
each  shall  be  charged  with  duty,  though 
each  or  either  may  be  separately  under 
that  amount  or  value. 
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Exemptions. 

Legacies  and  residues,  or  shares  of  residue,  of 
any  such  estate  or  effects  as  aforesaid,  given 
or  devolving  to  or  for  the  benefit  of  the  hus- 
band or  wife  of  the  deceased,  or  to  or  for  the 
benefit  of  any  of  the  Royal  Family. 

And  all  legacies  which  were  exempted  from 
duty  by  the  act  passed  in  the  39th  year  of 
his  Majesty's  reign,  c.  73,  for  exempting 
certain  specific  legacies  given  to  bodies  cor* 
porate,  or  other  public  bodies,  from  the  pay- 
ment of  duty. 

By  sect.  37.    it  is  enacted,  That  from  and  after  the  thirty- 
first  day  of  August  one  thousand  eight-hundred  and  fifteen,  if 
any  person  shall  take  possession  of,  and  in  any  manner  admi- 
nister, any  part  of  the  personal  estate  and  effects  of  any  per- 
son deceased,  without  obtaining  probate  of  the  will  or  letters 
of  administration  of  the  estate  and  effects  of  the  deceased, 
within  six  calendar  months  after  his  or  her  decease,  or  within 
two  calendar  months  after  the  termination  of  any  suit  or  dis- 
pute respecting  the  will  or  the  right  to  letters  of  administra- 
tion, if  there  shall  be  any  such,  which  shall  not  be  ended  with- 
in four  calendar  months  after  the  death  of  the  deceased;  every 
person  so  offending  shall  forfeit  the  sum  of  one  hundred 
pounds,  and  also  a  further  sum,  at  and  after  the  rate  of  ten 
pounds  per  centum  on  the  amount  of  the  stamp  duty  payable  on 
the  probate  of  the   will  or  letters  of  administration  of  the 
estate  and  effects  of  the  deceased. 

Sect  38.  That  from  and  after  the  expiration  of  three  calen- 
dar months  from  the  passing  of  this  act,  no  ecclesiastical  court 
or  person  shall  grant  probate  of  the  will  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  any  person  deceased 
without  first  requiring  and  receiving  from  the  person  or  per- 
sons, applying  for  the  probate  or  letters  of  administration,  or 
from  some  other  competent  person  or  persons,  an  affidavit,  or 
solemn  affirmation  in  the  case  of  Quakers,  that  the  estate  and 
effects  of  the  deceased,  for  or  in  respect  of  which  the  probate 
or  letters  of  administration  is  or  are  to  be  granted,  exclusive  of 
what  the  deceased  shall  have  been  possessed  of  or  entitled  to 
as  a  trustee  for  any  other  person  or  persons,  and  not  beneficially, 
bat  including  the  leasehold  estates  for  years  of  the  deceased, 
whether  absolute  or  determinable  on  lives,  if  any,  and  with- 
out deducting  any  thing  on  account  of  the  debts  due  and  owing 
from  the  deceased,  are  under  the  value  of  a  certain  sum  to  be 
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therein  specified,  to  the  best  of  the  deponent's  or  affirmant's 
knowledge,  information,  and  belief,  in  order  that  the  proper 
and  full  stamp  duty  may  be  paid  on  such  probate  or  letters  of 
administration  *  which  affidavit  or  affirmation  shall  be  made 
before  the  surrogate  or  other  person  who  shall  administer  the 
usual  oath  for  the  due  administration  of  the  estate  and  effects 
of  the  deceased. 

Sect.  3d.  That  every  feuch  affidavit  or  affirmation,  shall  be 
exempt  from  sta,jmp  duty,  and  shall  be  transmitted  to  the  said 
commissioners  of  stamps  together  with  the  copy  of  the  will,  or 
extract  or  account  of  the  letters  of  administration  to  which  it 
shall  relate,  by  the  registrar  or  other  officer  of  the  Court,  whose 
duty  it  shall  be  to  transmit  copies  of  wills,  and  extracts  or  ac- 
counts of  letters  of  administration,  to  the  said  commissioners,  for 
the  better  collection  of  the  duties  on  legacies  and  successions  to 
personal  estate  upon  intestacy  ;  and  if  soy  registrar  or  other 
officer  whose  duty  it  shall  be  shall  neglect  to  transmit  such 
affidavit  or  affirmation  to  the  said  commissioners  of  stamps, 
as  hereby  directed,  every  person  so  offending  shall  forfeit  the 
sum  of  fifty  pounds. 

Sect.  40.  That  from  and  after  the  passing  of  this  act,  where 
any  person,  on  applying  for  the  probate  of  a  will  or  letters  of 
administration,  shall  have  estimated  the  estate  and  effects  of 
the  deceased  to  be  of  greater  value  than  the  same  shall  have 
*  afterwards  .proved  to  be,  and  shall  in  consequence  have  paid 
too  high  a  stamp  duty  thereon,  if  such  person  shall  produce 
the  probate  or  letters  of  administration  to  the  said  commission- 
ers of  stamps  within  six  calendar  months  after  the  true  value 
of  the  estate  and  effects  shall  have  been  ascertained,  and  it 
shall    be   discovered  that  too  high  a  duty  was   first   paid 
on  the  probate  or  letters  of  administration,  and  shall  deliver  to 
them  a  particular  inventory  and  account  and  valuation  of  the 
estate  and  effects  of  the  deceased,  verified  by  an  affidavit,  or 
solemn  affirmation  in  the  case  of  Quakers ;  and  if  it  should 
thereupon  satisfactorily  appear  to  the  said  commissioners,  that 
a  greater  stamp  duty  was  paid  on  the  probate  or  letters  of 
administration  than  the  law  required,  it  shall  be  lawful  for  the 
said  commissioners  to  cancel  and  expunge  the  stamp  on  the 
probate  or  letters  of  administration,  and  to  substitute  another 
stamp   for   denoting    the   duty  which  ought  to  have  bee* 
paid  thereon,  and  to  make  an  allowance  for  the  difference 
between  them,  as  in  the  cases  of  spoiled  stamps ;  or  if  the  dif* 
ference  be  considerable,  to  repay  the  same  ia  money,  at  the 
discretion  of  the  said  commissioners. 
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Sect.  41.  That  from  and  after  the  passing  of  this  act,  where 
any  person,  on  applying  for  the  probate  of  a  will  er  letters  of 
administration,  shall  have  estimated  the  estate  and  effects  of  the 
deceased  to  be  of  less  value  than  the  same  shall  have  afterwards- 
proved  to  be,  and  shall  in  consequence  have  paid  too  little  stamp 
duty  thereon,  it  shall  be  lawful  for  the  said  commissioners  of 
stamps,  on  delivery  to  them  of  an  affidavit  or  solemn  affirmation 
of  the  valoe  of  the  estate  and  effects  of  the  deceased,  to  cause 
the  probate  or  letters  of  administration  to  be  duly  stamped,  on 
payment  of  the  full  duty  which  ought  to  have  been  originally 
paid  thereon  in  respect  of  such  value,  and  of  the  further  sum 
or  penalty  payable  by  law  for  stamping  deeds  after  the  exe- 
cution thereof,  without  any  deduction  or  allowance  of  the 
stamp  duty  originally  paid  on  such  probate  or  letters  of  ad- 
ministration :  provided  always,  that  if  the  application  shall  be 
made  within  six  calendar  months  after  the  true  value  of  the 
estate  and  effects  shall  be  ascertained,  and  it  shall  be  dis- 
covered that  too  little  duty  was  at  first  paid  on  the  probate 
or  letters  of  administration;  and  if  it  shall  appear  by  affidavit 
or  solemn  affirmation,  to  the  satisfaction  of  the  said  commis- 
sioners, that  such  doty  was  paid  in  consequence  of  any  mistake 
or  misapprehension,  or  of  its  not  being  known  at  the  time 
that  some  particular  part  of  the  estate  and  effects  belonged  to  the 
deceased,  and  without  any  intention  of  fraud,  or  to  delay  the  pay- 
ment of  the  full  and  proper  duty,  then  it  shall  be  lawful  for  the 
said  commissioners  to  remit  the  before-mentioned  penalty,  and  to 
cause  the  probate  or  letters  of  administration  to  be  duly  stamped, 
on  payment  only  of  the  sum  which  shall  be  wanting  to  make  up 
the  duty  which  ought  to  have  been  at  first  paid  thereon. 

Sect.  42.  That  in  cases  of  letters  of  administration  on  which 
too  little  stamp  duty  shall  have  been  paid  at  first,  the  said  com- 
missioners of  stamps  shall  not  cause  the  saaie  to  be  duly/ 
stamped  in  the  manner  aforesaid,  until  the  administrator  shall 
have  given  such  security  to  the  ecclesiastical  court  or  ordinary 
by  whom  the  letters  of  administration  shall  have  been  granted, 
as  ought  by  law  to  have  been  given  on  the  granting  thereof 
in  case  the  full  value  of  the  estate  and  effects  of  the  deceased 
had  been  then  ascertained,  and  also  that  the  said  commissioners 
of  stamps  shall  yearly,  or  oftener,  transmit  an  account  of  the 
probates  and  letters  of  administration,  upon  which  the  stamps 
shall  have  been  rectified  in  pursuance  of  this  act,  to  the  several 
ecclesiastical  courts  by  which  the  same  shall  have  been  granted, 
together  with  the  value  of  the  estate  and  electa  of  the  de- 
ceased ;  upon  which  such  rectification  shall  have  proceeded. 
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Sect.  43.  That  where  too  little  duty  shall  have  been  paid  on 
any  probate  or  letters  of  administration,  in  consequence  of 
any  mistake  or  misapprehension,  or  of  its  not  being  known  at 
the  time  that  some  particular  part  of  the  estate  and  effects  be- 
longed to  the  deceased,  if  any  executor  or  administrator  acting 
under  such  probate  or  letters  of  administration  shall  not,  with- 
in six  calendar  months  after  the  passing  of  this  act,  or  after 
the  discovery  of  the  mistake  or  misapprehension,  or  of  any 
estate  or  effects  not  known  at  the  time  to  have  belonged  to  the 
deceased,  apply  to  the  said  commissioners  of  stamps,  and  pay 
what  shall  be  wanting  to  make  up  the  duty  which  ought  to 
have  been  paid  at  first  on  such  probate  or  letters  of  adminis- 
tration, he  or  she  shall  forfeit  the  sum  of  one  hundred  pounds, 
and  also  a  further  sum,  at  and  after  the  rate  of  ten  pounds 
per  centum  on  the  amount  of  the  sum  wanting  to  make  up  the 
proper  duty. 

Sect.  44.  That,  from  and  after  the  expiration  of  three 
calendar  months  from  the  passing  of  this  act,  it  shall  not  be 
lawful  for  any  ecclesiastical  court  or  person  to  call  in  and  re- 
voke, or  to  accept  the  surrender  of  any  probate  or  letters  of  ad- 
ministration, on  the  ground  only  of  too  high  or  too  low  a 
stamp  duty  having  been  paid  thereon,  as  heretofore  hath  been 
practised ;  and  if  any  ecclesiastical  court  or  person  shall  so  do, 
the  commissioners  of  stamps  shall  not  make  any  allowance  what- 
ever for  the  stamp  duty  on  the  probate  or  letters  of  administra- 
tion which  shall  be  so  annulled. 

Sect.  45.  As  it  has  happened  in  the  case  of  letters  of  adminis* 
tration  on  which  the  proper  stamp  duty  hath  not  been  paid  at 
first,  that  certain  debts,  chattels  real  or  other  effects,  due  or 
belonging  to  the  deceased,  have  been  found  to  be  of  such  great 
value,  that  the  administrator  hath  not  been  possessed  of  money 
sufficient  either  of  his  own  or  of  the  deceased  to  pay  the  re- 
quisite stamp  duty,  in  order  to  render  such  letters  of  adminis- 
tration available  for  the  recovery  thereof  by  law ;  and  where- 
as the  like  may  occur  again,  and  it  may  also  happen  that  exe- 
cutors or  persons  entitled  to  take  out  letters  of  administration 
may,  before  obtaining  probate  of  the  will  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  deceased,  find  some  con- 
siderable part  ot  parts  of  the  estate  and  effects  of  the  deceased 
so  circumstanced  as  not  to  be  immediately  got  possession  olj 
and  may  not  have  money  sufficient  either  of  their  own  or  of  the 
deceased  to  pay  the  stamp  duty  on  the  probate  or  letters  of  ad- 
ministration which  it  shall  be  necessary  to  obtain ;  it  is  en- 
acted, That,  from  and  after  the  passing  of  this  act,  it  shall  be 
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lawful  for  the  feald  commissioners  of  stamps,  on  satisfactory 
proof  of  the  facts  by  affidavit  or  solemn  affirmation,  in  any 
such  case  as  aforesaid  which  may  appear  to  them  to  require 
relief,  to  cause  the  probate  or  letters  of  administration  to  be 
duly  stamped,  for  denoting  the  duty  payable,  or  which  ought 
originally  to  have  been  paid  thereon,  and  to  give  credit  for  the 
duty,  either  upon  payment  of  the  before-mentioned  penalty,  or 
without ,  in  cases  of  probates  or  letters  of  administration  al- 
ready obtained,  and  upon  which  too  little  duty  shall  have  been 
paid,  and  either  with  or  without  allowance  of  the  stamp  doty 
already  paid  thereon,  as  the  case  may  require,  under  the  pro- 
visions of  this  act ;    provided  in  all  such  cases  of  credit  that 
security  be  first  given  by  the  executors  or  administrators,  to- 
gether with  two  or  more  sufficient  sureties  to  be  approved  of 
by  the  said  commissioners,  by  a  bond  to  his  Majesty,  his  heirs 
or  successors,  in  double  the  amount  of  the  duty,  for  the  due 
and  full  payment  of  the  sum  for  which  credit  shall  be  given, 
within  six  calendar  months,  or  any  less  period,  and  of  the  in- 
terest for  the  same,  at  the  rate  often  pounds  per  centum  per 
annum,  from  the  expiration  of  such  period  until  payment 
thereof,  in  case  of  any  default  of  payment  at  the  time  appoint- 
ed ;  and  such  probate  or  letters  of  administration  being  duly 
stamped  in  the  manner  aforesaid,  shall  be  as  valid  and  avail* 
able  as  if  the  proper  duty  had  been  at  first  paid  thereon,  and 
the  same  had  been  stamped  accordingly. 

Sect.  46.  Provided  that,  if  at  the  expiration  of  the  time  to  be 
allowed  for  the  payment  of  the  duty  on  such  probate  or  letters 
of  administration,  it  shall  appear  to  the  satisfaction  of  the  said 
commissioners,  that  the  executor  or  administrator  to  whom 
such  credit  shall  be  given  as  aforesaid  shall  not  have  reco- 
vered effects  of  the  deceased  to  an  amount  sufficient  for  the 
payment  of  the  duty,  it  shall  be  lawful  for  the  said  commis- 
sioners to  give  such  further  time  for  the  payment  thereof,  and 
upon  such  terms  and  conditions,  as  they  shall  think  expedient. 
Sect.  47.  Provided  also,  that  the  probate  or  letters  of  ad- 
ministration, so  to  be  stamped  on  credit  as  aforesaid,  shall  be 
deposited  with  the  said  commissioners  of  stamps,  and  shall  not 
be  delivered  up  to  the  executor  or  administrator  until  pay- 
ment of  the  duty,  together  with  such  interest  as  aforesaid,  if  any 
shall  become  due :  but  the  same  shall  nevertheless  be  pro- 
duced in  evidence  by  some  officer  of  the  commissioners  of 
stamps,  at  the  expense  of  the  executor  or  administrator,  as  oc- 
casion shall  require. 

Sect.  48.  That  the  duty  for  which  credit  shall  be  given  as 
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aforesaid  shall  be  a  debt  to  his  Majesty,  his  heirs  or  successors, 
from  the  personal  estate  of  the  deceased,  and  shall  be  paid  in 
preference  to,  and  before  any  other  debt  whatsoever  due  from 
the  same  estate ;  and  if  any  executor  or  administrator  of  the 
estate  of  the  deceased  shall  pay  any  other  debt  in  preference 
.  thereto,  he  or  she  shall  not  only  be  charged  with  and  be  liable 
to  pay  the  duty  out  of  his  or  her  own  estate,  but  shall  also  for-* 
feit  the  sum  of  five  hundred  pounds. 

Sect.  49.  That  if,  before  payment  of  the  duty  for  which  cre- 
dit shall  be  given  in  any  such  case  as  aforesaid,  it  shall  become 
necessary  to  take  out  letters  of  administration  de  boms  non  of 
the  deceased,  it  shall  also  be  lawful  for  the  said  commissioners 
to  cause  such  letters  of  administration  de  bonis  non  to  be  duly 
stamped  with  the  particular  stamp  provided  to  be  used  on  let- 
ters of  administration  of  that  kind,  for  denoting  the  payment 
of  the  duty  in  respect  of  the  effects  of  the  deceased,  on  some 
prior  probate  or  letters  of  administration  of  the  same  effects, 
in  such  and  the  same  manner  as  if  the  duty  had  been  actually 
paid,  upon  having  letters  of  administration  de  bonis  non  de- 
posited with  the  said  commissioners,  and  upon  having  such 
further  security  for  the  payment  of  the  duty,  as  they  shall  think 
expedient;  and  such  letters  of  administration  shall  be  as  valid 
and  available  as  if  the  duty  for  which  credit  shall  be  given  had 
been  paid. 

Sect.  50.  In  regard  to  probate  of  wills  and  letters  of  admi- 
nistration, That  where  any  part  of  the  personal  estate  which 
the  deceased  was  possessed  of  or  entitled  to  shall  be  alleged  to 
have  been  trust  property,  if  the  person  or  persons  who  shall  be 
required  to  make  any  affidavit  or  affirmation  relating  thereto, 
conformably  to  the  provisions  of  the  said  act  of  the  forty-eighth 
year  of  bis  Majesty's  reign,  shall  reside  out  of  England,  such 
affidavit  or  affirmation  shall  and  may  be  made  before  any  per- 
son duly  commissioned  to  take  affidavits  by  the  Court  of  Ses- 
sion or  Court  of  Exchequer  in  Scotland,  or  before  one  of  his 
Majesty's  Justices  of  the  Peace  in  Scotland,  or  before  a  mas- 
ter in  Chancery  ordinary  or  extraordinary  in  Ireland,  or  be- 
fore any  judge  or  civil  magistrate  of  any  other  country  or 
place  where  the  party  or  parties  shall  happen  to  reside ;  and 
every  such  affidavit  or  affirmation  shall  be  as  effectual  as  if  the 
same  bad  been  made  before  a  master  in  Chancery  in  England, 
'  pursuant  to  the  directions  of  the  said  last-mentioned  act. 

Sect.  51.  Provided,  That  where  it  shall  be  proved  by  oath 
or  proper  vouchers,  to  the  satisfaction  of  the  said  commissioners 
of  stamps,  that  an  executor  or  administrator  hath  paid  debts 
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due  aad  owing  from  the  deceased,  and  payable  by  law  out  of 
his  or  her  personal  or  moveable  estate,  to  such  an  amount  as 
being  deducted  from  the  amount  or  value  of  the  estate  and  ef- 
fects of  the  deceased,  for  or  in  respect  of  which  a  probate  or 
letters  of  administration)  or  a  compensation  of  a  testament, 
testamentary  or  dative,  shall  have  been  granted  after  the  thirty- 
first  day  of  August  one  thousand  eight  hundred  and  fifteen, 
or  which  shall  be  included  in  any  inventory  exhibited  and  re- 
corded in  a  commissary  Court  in  Scotland  as  the  law  requires, 
after  that  day,  shall  reduce  the  same  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value  of  such  estate  and  ef- 
fects, would  have  occasioned  a  less  stamp  duty  to  be  paid  on 
such  probate  or  letters  of  administration,  or  confirmation  or  in- 
ventory, than  shall  have  been  actually  paid  thereon  under  and 
by  virtue  of  this  act,  it  shall  be  lawful  for  the  said  commission- 
ers to  return  the  difference,  provided  the  same  shall  be  claimed 
within  three  years  after  the  date  of  such  probate  or  letters  of 
administration  or  confirmation,  or  the  recording  of  such  con- 
firmation as  aforesaid:  but  where,  by  reason  of  any  proceed- 
ing at  law  or  in  equity,  the  debts  due  from  the  deceased  shall 
not  have  been  ascertained  and  paid,  or  the  effects  of  the  de- 
ceased shall  not  have  been  recovered  and  made  available,  and 
in  consequence  thereof  the  executor  or  administrator  shall  be 
prevented  from  claiming  such  return  of  duty  as  aforesaid, 
within  the  said  term  of  three  years,  it  shall  be  lawful  for  the 
commissioners  of  the  treasury  to  allow  such  further  time  for 
making  the  claim,  as  may  appear  to  them  to  be  reasonable 
under  the  circumstances  of  the  case* 

By  sect  8.  of  the  statute  55  Geo.  3.  c.  184.,  it  is  enacted, 
That  the  powers  and  provisions  of  former  acts  shall  be  put  in 
execution,  with  regard  to  the  duties  under  this  act :  we  must  go, 
therefore,  to  the  statutes  36  Geo.  3.,  45  Geo.  3.,  and  48  Geo.  3., 
for  the  law  in  these  respects. 

By  the  stat.  36  Geo.  3.  c.  52.  sect.  3.,  it  is  enacted,  That 
the  duties  thereby  imposed  shall  be  under  the  management  of 
the  commissioners  of  stamps,  who  are  to  prepare  proper  stamps, 
denoting  each  rate,  and  to  do  all  acts  for  carrying  that  act 
into  execution. 

Sect.  5.  And  that  all  persons  may  be  able  to  take  receipts  for 
legacies  and  residue,  or  shares  of  residue,  according  to  that 
act,  the  commissioners  are  to  provide  paper  adapted  for  such 
receipts,  and  to  print  thereon  the  form  of  words  in  the  sched ule 
annexed  to  that  act;  and  any  person  requiring  them  may  fill 
them  up  with  sums,  names,  and  dates,  according  to  the  aforesaid 
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provisi6ns,  or  use  the  like  form  on  any  other  paper,  vellum,  or 
parchment. 

Sect.  6.  That  in  all  cases  wherein  it  is  not  thereby  other- 
wise provided,  the  duties  shall  be  paid  by  an  executor  or  ad- 
ministrator, on  retaining  for  himself  or  for  any  other  per- 
son, or  on  delivering  or  satisfying  to  any  other  person,  any  le- 
gacy or  residue,  or  share  of  residue  ;  and  where  any  executor 
or  administrator  shall  retain,  but  not  have  paid  the  duty,  the 
duty  shall  be  a  debt  to  his  Majesty  from  the  executor  or  ad-  ' 
roinistrator ;  and  where  the  legacy  is  paid,  without  paying  or 
retaining  the  duty,  the  duty  shall  be  a  debt  from  the  exe- 
cutor or  administrator  and  the  legatee  or  party  in  distribution. 

Sect.  7.  That  any  gift  by  will  to  be  satisfied  out  of  the  per- 
sonal estate  of  any  person  dying  after  that  act,  or  out  of  the 
personal  estate  which  such  person  shall  have  power  to  dis- 
pose of,  shall  be  deemed  a  legacy  within  that  act,  whether 
given  by  w&y  of  annuity,  or  in  any  other  form,  and  whether 
charged  only  on  personal  estate  or  charged  also  on  real  es- 
tate, except  so  far  as  it  shall  be  paid  out  of  real  estate^  in  a  due 
execution  of  the  will ;  and  every  donatio  mortis  causa  shall  be 
deemed  a  legacy  under  that  act. 

Sect.  8.  That  the  value  of  annuities  for  lives,  or  years,  or 
other  times  to  be  calculated,  and  the  duties  thereon,  shall  be 
charged  according  to  the  table  in  the  schedule  annexed  to  that 
act ;  and  the  duty  to  be  paid  by  four  equal  payments,  viz.  on  com- 
pleting the  payment  of  the  respective  four  first  years;  and  the 
value  of  such  annuity,  if  determinable  on  any  contingency  be- 
sides the  death  of  any  person,  to  be  calculated  without  regard 
to  such  contingency.  But  if  such  annuity  determine  by  death 
before  the  four  year's  payment  be  due,  then  the  duty  shall  be 
payable  only  in  proportion  to  so  many  of  the  payments  as  be- 
came due  ;  and  where  the  annuity  shall  determine  on  any  other 
contingency,  not  only  all  future  payments  of  the  duty  shall 
cease,  but  the  person  who  shall  have  previously  paid  any  such 
duty  may  obtain  a  return  of  so  much  as  to  reduce  it  to  so  much 
as  would  be  payable  for  the  annuity  calculated  according  to 
the  term  for  which  it  should  have  endured,  and  that  such 
abatement  shall  be  settled  by  the  commissioners  according  to 
the  tables  in  the  schedule. 
'  Sect.  9.  That  the  value  of  annuities  payable  out  of  a  legacy 
shall  be  calculated,  and  the  duty  charged  thereon  in  the  same 
manner  as  directed  with  regard  to  general  annuities ;  and  the 

*  This  exception  is  covered  by  the  stat.  45  Geo.  3.  c.  28.,  see  tnte  306. 
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duty  on  such  legacy  (if  any  duty  shall  be  payable  thereon)  shall 
be  calculated  on  the  value  of  the  legacy,  after  deducting  the 
value  of  the  annuity ;  and  the  duty  for  the  annuity  shall  be 
paid  by  the  person  entitled  to  the  legacy,  subject  to  the  like 
proviso  as  the  duty  on  general  annuities,  and  shall  be  deducted 
out  of  the  annuities  for  the  first  four  years,  or  so  long  as  the 
said  annuities  shall  be  paid. 

Sect.  10.  That  the  duty  on  a  legacy  given  for  purchasing  an 
annuity  of  a  certain  amount  shall  be  calculated  on  the  sum  ne- 
cessary to  purchase  such  annuity  according  to  the  aforesaid  ta- 
bles, and  shall  be  deducted  from  such  sum,  and  paid  as  on  pe- 
cuniary legacies,  and  the  annuity  to  be  purchased  shall  be  re- 
duced in  proportion  to  the  duty  payable  thereon. 

Sect.  11.  That  if  any  benefit  shall  be  given  in  such  terms 
that  the  amount  or  value  can  only  be  ascertained  from  time  to 
time  by  the  actual  application  of  the  fund  ;  or  if  the  amount  or 
value  of  such  benefit  cann&t,  by  reason  of  the  form  or  man- 
ner of  the  gift,  be  so  ascertained  that  the  duty  can  be  charged 
thereon  under  any  of  the  aforesaid  directions  ;  then  such  duty 
shall  be  charged  on  the  sums  or  effects  which  shall  be  applied 
from  time  to  time  for  such  respective  purposes,  as  separate  and 
distinct  legacies  or  bequests,  and  shall  be  paid  out  of  the 
fund  applicable  for  such  purposes,  or  charged  with  answering 
the  same. 

Sect.  J 2.  That  the  duty  on  a  legacy  or  residue  to  be  enjoyed 
by  different  persons  in  succession,  who  shall  be  chargeable 
with  the  duties  at  the  same  rate,  shall  be  paid  as  in  the  case  of  a 
legacy  to  one  person ;  and  where  a  legacy  is  given  so  as  to 
be  enjoyed  in  succession  by  different  persons,  some  or  one 
of  whom  shall  not  be  liable  to  any  duty,  and  others  liable  to 
different  duties,  so  that  one  rate  of  duty  cannot  be  immediately 
charged,  all  persons  who  shall  be  entitled  for  life,  or  for  any 
temporary  interest,  shall  be  charged  with  the  duty  in  respect 
of  such  bequest  in  the  same  manner  as  if  the  annual  produce 
thereof  had  been  given  by  way  of  annuity.  Such  charges  shall 
begin  when  the  parties  begin  to  receive  the  produce,  and  shall 
be  paid  by  equal  yearly  payments  for  four  years,  if  they  so  long 
receive  such  produce  ;  and  all  persons  who  shall  become  ab- 
solutely entitled  to  such  legacy  so  to  be  enjoyed  in  succession 
shall,  when  they  shall  begin  to  receive  the  profit  thereof,  pay 
the  duty  for  the  same,  or  for  such  part  as  shall  be  so  received, 
in  the  same  manner,  as  if  it  had  been  given  immediately. 

Sect.  IS.  That  the  duty  on  a  legacy  or  residue  to  be  enjoyed 
by  different  persons  in  succession,  on  whom  the  duty  is  charge- 
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able  at  the  same  rate,  shall  be  deducted  and  paid  by  the  exe- 
cutor or  administrator,  on  payment  of  the  legacy  or  residue  to 
any  trustee  ;  and  where  the  legacy  or  residue  shall  not  be  paid 
to  a  trustee,  the  duty  shall  be  paid  out  of.  the  capital  of  the 
property  so  given,  on  receipt  of  any  part  of  the  produce  by 
any  of  the  persons  so  entitled  in  succession,  according  to  the 
amount  of  the  capital  of  which  such  produce  shall  be  so  re* 
ceived ;  and  where  the  duty  shall  be  chargeable  at  different 
rates,  the  executor  or  administrator  shall  be  chargeable  with 
such  duties  in  succession  in  like  manner  as  if  on  an  immediate 
bequest,  unless  where  the  property  shall  have  been  vested  in 
trustees,  in  which  case  the  trustees  shall  be  chargeable  with 
the  duties  as  if  they  were  executors  or  administrators ;  and 
where  any  partial  interest  shall  be  given,  or  shall  arise  out  of 
any  such  property,  so  to  be  enjoyed  in  succession,  and  such 
partial  interest  shall  be  satisfied  by  any  person  enjoying  the 
property,  such  persons  shall  be  charged  with  the  duties  pay- 
able for  such  partial  interest ;  and  shall  pay  and  retain  the  same 
as  if  be  were  executor,  and  shall  be  debtor  to  the  king  for  it 
as  if  executor. 

Sect.  14,  That  no  duty  Shall  be  paid  on  plate,  furniture,  or 
other  things  not  yielding  any  income,  and  given  to  persons  in 
succession,  till  the  same  shall  be  actually  sold,  or  shall  come  to 
some  person  having  power  to  sell  the  same,  or  having  an  ab- 
solute interest  therein,  and  shall  be  then  charged  on  that  per- 
son only,  and  not  on  the  executor  by  reason  of  his  having  as- 
sented to  such  bequest. 

Sect.  15.  That  where  different  persons  shall  be  entitled  in 
succession  to  a  legacy,  the  duty  shall  be  charged  thereon  as 
given  to  be  enjoyed  in  succession,  whether  the  parties  entitled 
thereto  shall  take  the  same  under  a  will  or  under  an  intestacy. 

Sect.  16.  That  where  a  legacy  or  residue  or  part  of  residue 
shall  be  given  in  joint-tenancy  to  persons,  some  or  one  of 
whom  shall  be  chargeable  with  the  duty,  and  any  others  net 
chargeable,  the  persons  chargeable  shall  pay  such  duty  in  pro- 
portion to  their  interests,  and  if  anj  person  or  persons  charge- 
able shall  afterwards,  by  survivorship  or  severance*  become 
entitled  to  a  larger  interest,  he  shall  pay  the  duty  on  such 
interest  accruing,  as  if  the  same  bad  been  originally  given  to 
hin>. 

Sect.  17.  That  where  a  legacy  shall  be  given  subject  to  a  con* 
tingency  on  which  the  same  may  go  over  to  another  person,  such 
bequest,  unless  chargeable  as  an  annuity,  shall  be  charged  with 
duty  at  an  absolute  bequest ;  and  such  duty  shall  be  paid  oat  of 
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the  capital  of  such  legacy,  notwithstanding  the  same  may,  on 
&ch  contingency,  go  to  a  person  not  chargeable  with  the  tame 
duty,  or  with  any  duty.  And  if  the  legacy  on  such  contingency 
go  to  a  person  chargeable  with  a  higher  rate  of  duty  than  the 
duty  so  paid,  the  person  becoming  entitled  shall  pay  the  dif- 
ference* 

Sect.  18*  That  where  a  legacy  shall  be  subjected  to  a  power 
of  appointment  in  favour  of  particular  persons,  such  property 
shall  be  charged  with  duty  as  property  given  in  succession ; 
and  all  parties  shall  be  charged  in  respect  of  their  several 
interests,  whether  previous,  or  subject  to,  or  under,  or  in 
default  of  such  appointment.  And  where  any  property  shall 
be  given  for  a  limited  interest,  and  an  absolute  power  of  ap- 
pointment shall  also  be  given  to  any  person,  who  would  not 
be  entitled  in  default  of  appointment,  such  property,  on  the 
execution  of  such  power,  shall  be  charged  with  the  same  duty 
as  if  the  sane  property  had  been  immediately  given  to  the  per- 
son executing  the  power,  after  allowing  any  doty  before  paid 
in  respect  thereof.  And  where  property  shall  be  given  with 
a  general  power  of  appointment,  which  property,  in  default 
of  appointment,  would  belong  to  the  party  having  the  power, 
the  duty  shall  be  paid  by  that  person  as  if  it  had  been  an  abso- 
lute legacy. 

Sect  19,  That  money,  or  personal  estate  directed  to  be  laid 
out  in  the  purchase  of  real  estate,  shall  be  charged  with  duty  as 
personal  estate,  unless  the  same  shall  be  given  to  be  enjoyed  in 
succession ;  and  then  each  person  entitled  thereto  in  succes- 
sion shall  pay  duty  for  the  same,  as  if  there  had  been  no  such 
direction  for  the  purchase  of  real  estate,  unless  the  same  shall 
have  been  applied  in  such  purchase  before  such  duty  accrued j 
but  if  before  the  same  shall  have  been  so  applied  in  the  pur- 
chase of  real  estate,  any  person  shall  become  absolutely  en- 
titled to  the  inheritance  thereof  in  possession,  the  same  duty 
shall  be  paid  thereon  as  would  have  been  payable  on  general 
personal  estate* 

Sect.  20.  That  estates  pur  auter  tie  applicable  by  law  as 
personal  estate  shall  be  charged  with  the  duties  as  personal 
estate. 

Sect.  21.  That  money  given  by  will  to  pay  the  legacy  duty 
shall  not  be  charged  with  the  duty. 

Sect.  22.  That  where  specific  legacies  and  the  residue  of 
personal  estate  consist  of  property  not  reduced  into  money, 
tht  exceptor  or  administrator  may  set  a  value  thereon,  and 
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offer  the  doty  thereon  at  the  stamp  office,  or  may  require  the 
commissioners  to  appoint  an  appraiser  at  the  expense  of  the 
executor  or  administrator,  and  the  commissioners  may  accept 
the  duty  so  offered.  But  if  the  commissioners  shall  not  be 
satisfied  with  such  offer,  they  may  appoint  a  person  to  ap- 
praise, and  may  assess  the  duty  on  such  appraisement,  and 
demand  such  duty.  But  the  parties  may  cause  that  appraise* 
ment  to  be  reviewed  by  the  commissioners  of  the  land  tax  for 
the  district  where  the  effects  shall  be,  at  their  next  meeting,  if 
fourteen  days  shall  have  intervened ;  and  if  not  then  at  their 
then  next  meeting,  giving  six  days'  notice  to  the  commission- 
ers of  stamps ;  and  the  commissioners  of  the  land  tax  may  ap- 
point an  appraiser  and  bear  such  appeal,  and  their  determin- 
ation shall  be  final ;  and  if  the  valuation  of  the  commissioners 
of  stamps  shall  not  be  appealed  from  within  the  time  aforesaid, 
or  shall  be  affirmed,  the  duty  shall  be  paid  accordingly  ;  and 
if  it  shall  be  varied  on  the  appeal,  the  duty  shall  be  paid  ac- 
cording to  the  variation  ;  and  if  the  duty  assessed  as  aforesaid 
shall  exceed  the  duty  first  offered,  the  expense  of  the  appraise- 
ment, and  other  proceedings  in  assessing  such  duty,  shall  be 
paid  by  the  executor  or  administrator ;  and  if  any  dispute 
arise  between  any  person  entitled  to  any  such  legacy  or 
residue,  and  the  executor  or  administrator  with  respect 
to  the  value  thereof,  or  the  amount  of  the  duty  payable 
thereon,  the  duty  shall  be  assessed  by  the  commissioners  of 
the  stamps,  or  the  commissioners  of  land  tax  on  appeal  as 
before. 

Sect.  33.  That  where  any  legacy  shall  be  satisfied  otherwise 
than  by  payment  of  money,  or  application  of  specific  effects  for 
that  purpose,  or  shall  be  compounded  for  less  than  the  amount, 
the  duty  shall  be  paid  only  on  snch  amount,  provided  that  if 
any  bequest  be  made  in  satisfaction  of  any  other  legacy  or  be- 
quest unpaid,  the  duty  shall  be  paid  only  on  the  subject  yield- 
ing the  largest  duty. 

Sect.  24.  That  where  an  executor  or  administrator  shall 
offer  to  pay  or  deliver  a  legacy  or  residue  on  payment  of  the 
duty,  and  the  legatee  shall  refuse  to  accept  the  same,  and  to 
give  a  release  or  discharge,  then,  although  no  actual  tender  be 
made,  if  a  suit  shall  be  afterwards  instituted,  the  Court  may 
order  all  costs  to  be  paid  by  the  person  who  so  refused,  and 
also  order  such  person  to  give  a  discbarge,  and  may  deduct 
such  costs  with  the  duty  out  of  the  legacy  or  effects. 

Sect.  25.  That  if  any  suit  shall  be  instituted  concerning  the 
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administration  of  the  personal  estate  of  any  testator  or  intes- 
tate, in  which  any  direction  shall  be  given  for  payment  of  any 
legacies  or  residue,  the  Court  shall  in  such  direction  provide 
for  the  payment  of  the  aforesaid  duties ;  and,  in  all  accounts 
of  personal  estate,  the  Court  shall  take  care  that  no  allowance 
be  made  for  any  legacy  or  residue,  without  proof  of  payment 
of  the  duties  payable  thereon. 

Sect.  26.  That  any  executor  or  administrator  may  pay  or  de- 
liver a  legacy,  or  any  part  of  a  legacy,  or  make  distribution 
of  any  part  of  the  residue  of  any  personal  estate,  on  payment 
of  the  proportion  of  the  duties  in  respect  of  such  parts  of  the 
personal  estate  as  shall  be  so  administered. 

.  Sect.  27.  That  no  executor  oradministrator,  or  trustee,  shall 
pay,  deliver,  or  satisfy,  or  compound  for  any  legacy  or  residue 
of  personal  estate,  or  any  part  thereof  in  respect  whereof  any 
duty  is  thereby  imposed,  without  taking  a  receipt  or  discharge 
in  writing,  expressing  the  date  of  such  receipt  and  name  of 
the  testator  or  intestate,  and  the  name  of  the  legatee  or  party 
in  distribution,  and  of  I  he  person  to  whom  the  receipt  is  given, 
aod  the  amount  of  the  legacy  or  residue,  or  part  thereof,  and  of 
the  duty  payable  thereon ;  and  no  written  receipt  shall  be 
received  in  evidence,  or  be  in  any  manner  available,  unless 
stamped  as  required  by  that  act ;  and  no  evidence  shall  be 
given  of  payment  of  any  such  legacy  or  residue,  or  part  of 
residue,  without  producing  such  receipt  stamped,  unless  pay- 
ment of  the  duty  shall  be  first  proved  ;  provided  that  a  copy 
of  the  entry  in  the  books  of  the  commissioners  of  stamps  shall 
be  evidence  of  such  payment :  provided  also,  that  payment  of 
any  annuity,  or  legacy  charged  as  an  annuity,  shall  not  be 
deemed  a  payment  for  which  such  stamped  receipt  shall  be  re- 
quired, except  that  which  shall  complete  the  payments  for 
each  of  the  first  four  years. 

Sect.  28.  That  any  executor,  or  administrator,  or  trustee, 
or  other  person  liable  to  pay  the  aforesaid  duty,  who  shall  pay, 
or  satisfy,  or  compound  for  any  legacy  or  residue,  without 
taking  such  receipt  as  aforesaid,  and  causing  the  same  to  be  s 

stamped  within  the  time  thereby  allowed  for  that  purpose,  shall 
forfeit  ten  per  cent,  on  the  money  or  value  for  which  such  re- 
ceipt ought  to  have  been  given ;  and  every  person  receiving 
each  legacy  or  residue,  without  signing  such  receipt,  expressing 
the  duty  to  have  been  allowed  or  paid,  and  dated  on  the  day  of 
signing,  shall  forfeit  ten  per  cent,  on  the  money  or  value  of  tha 
property  so  received  or  taken. 

TO|*  II.  T 
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Sect.  29.  That  every  such  receipt  shall  be  brought  within 
twenty-one  days  after  the  date  thereof  to  the  head  office  or 
other  office  appointed  by  the  said  commissioners,  to  be 
stomped,  paying  the  duty  for  the  same,  and  on  such  pay- 
ment the  proper  officer  shall  write  thereon  an  acknowledg- 
ment of  the  duty  paid  in  words  in  length,  and  bearing  date  on 
the  day  of  payment,  and  sign  it,  and  enter  an  account  in  a 
proper  book,  and  then  the  receipt  shall  be  stamped  with  the 
proper  one  of  the  four  stamps ;  and  if  the  duty  shall  he  paid 
at  any  inferior  office,  the  receipt,  with  the  acknowledgment  of 
the  duty  paid,  shall  within  twenty-one  days  be  sent  to  the  bead 
office,  and  be  there  stamped;  and  the  inferior  officer  shall 
sign  an  acknowledgment  that  such  receipt  was  left  with  him 
for  such  purpose,  and  such  acknowledgment  shall  be  returned 
to  him  on  bis  re-delivering  the  legacy  receipt  stamped :  but 
if  any  such  legacy  receipt  shall  not  be  brought  to  any  such 
office  within  twenty-one  days,  it  may  be  brought  in  like  man- 
ner within  three  calendar  months  after  the  date  thereof,  pay* 
ing  the  duty,  and  ten  per  cent,  on  that  duty,  as  a  penalty ;  and 
the  receipt  may  be  then  stamped.  But  the  commissioners 
shall  not,  on  any  pretence,  except  as  after  mentioned,  stamp 
any  receipt  unless  the  duty  shall  be  paid,  and  the  receipt  pro- 
duced to  be  stamped  in  manner  and  within  the  times  respec- 
tively limited  as  aforesaid. 

Sect.  30.  That  if  it  shall  appear  to  the  satisfaction  of  the 
commissioners,  on  oath  or  affirmation,  before  a  justice  of  peace, 
or  master  or  masters  extraordinary  in  Chancery,  that  leas  duty 
has  been  paid  for  any  legacy  or  residue  than  ought  to  have 
been  paid  by  mistake,  without  intent  to  defraud,  and  if  appli- 
cation be  made  to  the  commissioners  to  rectify  such  mistake 
before  any  suit,  and  within  three  calendar  months  after  pay- 
ment of  what  was  really  paid,  the  commissioners  may  accept 
the  difference  with  ten  per  cent,  thereoo,  as  a  penalty  in  full 
of  the  duty  and  all  penalties,  and  may  cause  an  acknowledge 
ment  to  be  written  after  the  payment  of  the  just  duty  on  the 
receipt,  and  cause  the  receipt  to  be  properly  stamped. 

Sect.  31.  That  the  party  paying  or  receiving  any  legacy  or 
residue  contrary  to  the  provisions  of  that  act,  who  shall,  tvithia 
twelve  calendar  months  after  the  offence  committed,  discover 
the  other  party  or  parties  offending,  so  that  he  or  they  may  be 
thereof  convicted,  shall  be  discharged  from  all  penalties  incur- 
red under  that  act. 

Sect.  32.  That  where  by  reason  of  the  infancy,  or  absence 
beyond  sea,  of  a  legatee,  or  party  in  distribution,  the  executor 
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or  administrator  cannot  pay  any  legacy  or  residue,  though  he 
may  have  assets,  he  may  pay  such  legacy  or  residue,  or  any 
part  thereof,  deducting  the  duty,  into  the  bank,  with  the  pri- 
Tmy  of  the  accountant-general  of  the  Court  of  Chancery,  to 
the  account  of  the  person  entitled  ;  and  such  payment  shall  be 
a  sufficient  discharge  provided  the  duty  be  paid,  and  the  ac- 
countant-general shall  lay  it  out,  without  any  formal  request, 
in  the  purchase  of  three  per  cent,   consolidated  annuities, 
which,  with  the  dividends  thereon,  shall  be  transferred  to  the 
party  entitled,  by  application  to  the  Court  of  Chancery  on 
motion  or  by  petition  in  a  summary  way,  provided  that  if  the 
money  afterwards  appear  to  have  been  improperly  paid  in,  the 
court  may  on  petition  in  a  summary  way  dispose  of  it  as 
justice  shall  reqnire;  and  if  it  shall  appear  that  too  much  duty 
has  been  paid,  the  excess  shall  be  returned  by  the  commis- 
sioners of  stamps ;  and  if  it  appear  that  the  duty  paid  was 
too  little,  the  party  who  paid  the  money  into  the  bank  may 
pay  the  deficiency,  with  the  penalties,  if  any,  and  may  apply 
to  the  Court  of  Chancery  in  a  summary  way  for  repayment  of 
the  further  money  so  paid  to  the  commissioners  for  duty  out  of 
the  money  in  the  bank. 

Se*r.t.  33.  That  if  at  the  end  of  two  years  after  the  death  of 
the  testator  or  intestate,  it  shall  appear  to  the  commissioners, 
that  it  will  require  time  to  collect  the  debts  or  effects,  or  that 
from  circumstances  it  will  be  difficult  to  ascertain  and  adjust 
the  amount  of  the  residue,  and  the  parties  interested  shall 
desire  to  compound  the  duty,  the  parties,  with  consent  of  the 
commissioners,  may  apply  to  the  court  of  Exchequer  in 
England  or  in  Scotland,  if  the  deceased  resided  there,  and 
iu  manner  prescribed  in  the  clause,  obtain  leave  for  such 
purpose. 

Sect.  34.  That  ifat  any  time  after  paying  the  duty  on  a  legacy, 
or  a  residue,  it  shall  be  necessary  for  any  legatee  or  party  en- 
titled to  refund  all  or  any  part  of  what  he  received,  the  com- 
missioners may,  on  due  proof  made  on  oath  of  the  amount  of 
such  sum  refunded,  repay  the  money  over-received  for  (he  duty. 

Sect.' 35.  That  where  an  executor  or  administrator  shall  be 
entitled  to  any  legacy  or  residue,* he  shall  be  chargeable  with 
the  duty  when  he  shall  be  entitled  in  a  courseof  administration 
to  retain  it;  and  he  shall,  before  retaining,  transmit  to  the  com- 
missioners of  stamps  :a  note  of  the  particulars  intended  to  bie 
retained,  and  the  amount  and  value  thereof,  and  the  duty  he 
offers  thereon,  and-  the -com  misdionferar  shall  charge  the  proper 
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duty  thereon,  and  it  shall  be  paid  ;  and  on  such  payment  the 
proper  officer  shall,  at  the  foot  of  a  duplicate  of  the  assessment 
duly  stamped,  give  a  receipt  for  the  paid  duty,  which  receipt 
shall  be  ft  discharge  for  the  duty  ;  and  if  such  executor  or  ad- 
ministrator shall  neglect  to  pay  such  duty  within  fourteen 
days  after  it  ought  to  have  been  paid,  he  shall  forfeit  and  pay 
treble  the  value  of  the  duty. 

Sect.  37.  That  if  probate  or  grant  of  administration  shall 
be  repealed  after  the  executor  or  administrator  shall  have 
paid  any  of  the  said  duties  out  of  the  effects  of  the  deceased 
which  shall  not  be  allowed  to  him  because  improperly  paid, 
the  commissioners  shall  repay  the  duties  so  paid.  But  if  the 
duty  ought  to  have  been  paid  by  the  rightful  executor  or  ad- 
ministrator, then  the  payment  shall  be  valid,  and  allowed  by 
htm  in  account,  and  shall  be  deemed  made  us  in  a  due  course 
of  administration. 

Sect.  38.  That  persons  swearing  or  affirming  falsely  touching 
the  said  duties,  shall  be  subject  to  the  penalties  of  perjury. 

Sect.  39.  That  persons  altering  any  assessment  or  receipt 
after  the  same  shall  have  been  signed  by  the  proper  officer; 
or  when  altered,  utter  or  publish  the  same  as  true,  with  intent 
-^o  defraud  bis  Majesty,  shall  forfeit  five  hundred  pounds. 

Sect.  40.  That  persons  counterfeiting  the  said  stamps  shall 
suffer  death  as  in  case  of  felony  without  benefit  of  clergy. 

Sect.  43.  That  one  moiety  of  all  penalties  and  forfeitures 
thereby  imposed,  where  no  other  mode  of  prosecution  is 
thereby  prescribed,  shall,  if  sued  for  within  three  calendar 
months  next  after  they  were  incurred,  be  to  the  king,  and  the 
other  moiety,  with  the  full  costs  of  suit,  to  the  informer  or 
person  suing  for  them  within  the  time  aforesaid ;  and  they  may 
be  sued  for  in  the  court  of  Exchequer  in  England  for  offences 
in  England,  and  in  Scotland  for  offences  there.  But  pro- 
ceedings may  be  stopped,  if  it  appear  that  the  penalties  were 
incurred  without  intention  of  fraud. 

Sect.  44.  That,  in  default  of  prosecution  for  such  penalties 
within  the  time  aforesaid,  they  shall  be  recoverable  only  for 
the  crown,  by  information  in  the  Court  of  Exchequer  in  Eng- 
land .and  Scotland  respectively. 

Sect.  47.  That  all  actions  or  suits,  which  shall  be  com* 
menced  against  any  person  for  any  thing  done  in  pursuance 
•4>f  that  act,  shall  be  commenced  within  six  calendar  months 
aiter  the  fact  etframiUed,  and  not  afterwards. 

By  (he  stat  45  Geo*  3.  c.  88.  sect.  2.  it  is  enacted,  That  the 
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duties  granted  by  that  act  shall  not  extend  to,  or  be  charged 
or  payable  in  respect  of  any  legacies  satisfied  out  of  any  reaF 
or  personal  estate,  or  in  respect  of  any  residue  or  share  of  "any 
personal  estate,  or  of  any  monies  or  residues,  or  parts  or 
shares  of  monies  arising  from  the  sale  of  any  real  estate  of 
any  person  dying  before  the  passing  of  this  act. 

Sect.  3.  That  nothing  therein  contained  shall  extend  tor 
charge  with  any  of  the  duties  thereby  granted  any  legacy  or  re- 
sidue, or  part  or  share  of  residue,  which  shall  be  given  or  pass 
to  or  for  the  benefit  of  the  husband  or  wife  of  the  deceased ; 
or  to  or  for  the  benefit  of  any  of  the  Royal  Family. 

Sect.  4.  That  every  gift  by  any  will  or  testamentary  instnt' 
ment  of  any  person  dying  after  the  passing  of  this  act,  which  by 
virtue  of  any  such  will  or  testamentary  instrument  shall  have 
effect,  or  be  satisfied  out  of  the  personal  estate  of  such  person 
so  dying,  or  out  of  any  personal  estate  which  such  person  shall* 
have  power  to  dispose  of  as  he  or  she  shall  think  fit,  or  which 
shall  have  been  charged  upon  or  made  payable  out  of  any  real 
estate,  or  be  directed  to  be  satisfied  out  of  any  monies  to  arise 
by  the  sale  of  any  real  estate  of  the  person  so  dying,  or  which 
such  person  may  have  the  power  to  dispose  of,  whether  the 
same  shall  be  given  by  way  of  annuity,  or  in-  any  other  form, 
shall  be  deemed  and  taken  to  be  a  legacy  within  the  true  in- 
tent and  meaning  of  this  act:-  provided  always,  that  nothing- 
herein  contained  shall  be  construed  to  extend  to  the  charging* 
with  the  duties  by  this  act  granted  any  specific  sum  of  moneys 
or  any  share  or  proportion  thereof,  charged  by  any  marriage 
settlement  or  deed  upon  any  real  estate^  in  any  case  in  which* 
any  such  specific  sum,  or  share  or  proportion- thereof,  shall  bo 
appointed  or  apportionedby  any  will  or  testamentary  instru- 
ment under  any  power  given  for  that  purpose  by  any  suck 
marriage  settlement  or  deed. 

Sect.  5.  That  the  duties  thereby  granted  upon  legacies^ 
charged  upon,  or  made  payable  out  of  any  real  estate,  or  out  of 
any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  re- 
sidues or  parts  or  shares  of  residues  of  any  such  monies;  shall 
be  accounted  for,  answered,  and  paid  by  the  trustees,  to  whom 
the  real  estate  shall  be  devised,  out  of  which  the- legacy,  or* 
any  money  arising  out  of  the  sale  or  mortgage  or  other  dis- 
position of  such  real  estate,  shall  be  to  be  paid  or  satisfied ;  op 
if  there  shall  be  no  trustees,  then  by  the  person  entitled  to  such 
ml  estate,  subject  to  any  such  legacy,  or  by  the  person  em- 
powered or  required  to  pay  or  satisfy  any  suck  legacy  ;  and 
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the  said  duties  shall  be  retained  by  the  person  paying  or  satis- 
fying any  such  legacy,  or  share  of  money,  in  like  manner,  and 
according  to  such  rules  and  regulations,  and  under  and  sub- 
ject to  such  penalties,  as  far  as  the  same  can  be  made  appli- 
cable, as  are  contained  in  stat.  36  Geo.  3.  c.  52. 

By  stat.  42  Geo.  3.  c.  99.  sect.  2.  it  is  enacted,  That  in 
every  case  in  which  an  executor  or  executors,  or  administra- 
tor or  administrators,  shall  not  have  paid  the  duties  granted 
and  payable  upon  or  in  respect  of  any  legacies  or  any  personal 
estate,  or  any  share  or  shares  of  any  personal  estate,  of  any 
persons  dying  intestate,  by  and  in  piirspance  qf  an  act  passed  in 
the  thirty-sixth  year  of  the  reign  of  his  present  Majesty,  or 
any  other  act  or  acts  of  Parliament  relating  to  duties  on  le- 
gacies or  shares  of  personal  estates  within  proper  and  reason? 
able  time,  it  shall  be  lawful  for  his  Majesty's  Court  of  Ex- 
chequer, upon  application  to  be  made  for  that  purpose  on 
behalf  of  the  commissioners  appointed  for  managing  the 
duties  on  stamped  vellum,  parchment,  or  paper,  on  such  afn 
fidavit  or  affidavits  as  to  the  said  court  may  appear  to  be  suf- 
ficient, to  grant  a  rule,  requiring  such  executor  or  executors, 
administrator  or  administrators,  to  shew  cause  why  he,  sbe%  or 
they  should  not  deliver  to  the  said  commissioners  an  account, 
upon  oath,  of  all  the  legacies,  or  of  the  personal  property,  re-* 
spectively  paid,  or  to  be  paid,  or  administered  by  him,  her  or 
them,  as  the  caee  may  be,  and  why  the  duties  on  any  such  lega- 
cies, or  any  shares  or  residue  of  any  such  personal  estate*  have 
not  been  paid)  or  should  not  be  forthwith  paid  according  to  law, 
and  to  make  any  such  rule  of  court  absolqte  in  every  case  in 
wbifcb  the  same  may  appear  to  the  said  court  to  be  proper  and 
necessary  for  the  better  enforcing  the  payment  ?f  qny  of  the 
atid  duties. 

By  the  Statute  48  Geo.  3.  c.  149.  sect.  36.  That  where 
the  Qgecuto^  or  administrators  of  any  person  deceased  shall 
be  desirous  of  transferring  or  of  receiving  {be  dividends  of 
any  share,  standing  in  the  name  of  the  deceased,  of  and  in 
any  of  the  government  or  parliamentary  atooks  or  funds 
transferable  at  the  Bank  of  England,  or  of  apd  in  the  stock 
and .  funds  of  the  goy^rnor  and  compaqy  of  tbq  Bftnk  of 
England,  or  of  and  in  the. stock  and  funds  of  ap>:  oth#r  com- 
pany, corporation,  or  society  whatsoever,  passwg  by  transfer 
irfi.the  bqoks  Qf  s.ych  company*  corporatipn,  or  ppciety,  under 
and  by  virtue  ftf  any  such  probate  or  letters  of  administration 
4»ftfqresaid,;an4'6haU^«ee  th^t  the  deceased  was  possessed 
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thereof  or  entitled  thereto,  either  wholly  or  partially,  as  a 
trustee,  it  shall  be  lawful  for  the  Raid  governor  and  company 
of  (he  Bank  of  England,  and  for  any  such  other  company,  cor- 
poration or  society  as  aforesaid,  or  their  respective  officers,  for 
their  indemnity  and  protection,  to  require  such  affidavit  or  affirm* 
ationof  the  fact,  as  hereinafter  is  mentioned,  if  the  fact  shall  not 
otherwise  satisfactorily  appear;  and  thereupon  to  permit  such 
executors  or  administrators  to  transfer  the  stock  or  fund  in  ques- 
tion, or  receive  the  dividends  thereof,  without  regard  to  the 
amount  of  the  stamp  duty  on  the  probate  of  the  will  of  the  de- 
ceased, or  the  letters  of  administration  of  his  or  her  effects  ;  and 
where  the  executors  or  administrators  of  any  person  deceased 
shall  have  occasion  to  recover  any  debt  or  debts,  or  other  per- 
sonal effects,  due  or  apparently  belonging  to  the  deceased,  and 
shall  allege  that  the  deceased  was  possessed  thereof,  or  entitled 
thereto,  either  wholly  or  partially,  as  a  trustee,  it  shall  be  law- 
ful for  the  person  or  persons  liable  to  pay  or  deliver  such  debt 
or  debts  or  other  effects,  to  require  such  affidavit  or  affirmation 
of  the  fact  as  hereinafter  is  mentioned,  if  the  fact  shall  not 
otherwise  satisfactorily  appear ;  and  thereupon  to  pay,  deliver,  or 
make  over  the  debtor  debts,  or  other  effects  in  question,  to  such 
executors  or  administrators,  or  as  they  shall  direct,  without  re<* 
gard  to  theamount  of  the  stamp  duty  on  the  probate  of  the  will  of 
the  deceased,  or  the  letters  of  administration  of  his  or  her  effects  r 
and  where  the  executors  or  administrators  of  any  person  de- 
ceased shall  have  occasion  to  assign  or  transfer  any  debt  or 
debts  due  to  the  deceased,  or  any  chattels  real,  or  other  per- 
sonal effects,  whereof  or  whereto  the  deceased  was  possessed  or 
entitled,  and  shall  allege  that  the  same  respectively  was  or 
were  due  to  or  vested  in  the  deceased,  either  wholly  or  partially, 
as  a  trustee,  it  shall  be  lawful  for  the  person  or  persons,  to 
whom  or  for  whose  use  such  debt  or  debts,  chattels  real,  or 
other  personal  effects^shall  be  proposed  to  be  assigned  or 
transferred,  to  require  such  affidavit  or  affirmation  of  the  fact 
as  hereinafter  is  mentioned,  if  the  fact  shall  not  otherwise  sa- 
tisfactorily appear ;  and  thereupon  td  accept  the  proposed  as-? 
signment  or  transfer,  without  regard  to  the  amount  of  the 
stamp  duty  on  the  probate  of  the  will  of  the  deceased  or  the 
letters  of  administration  of  his  or  her  effects.  > 

•  Sect.  37.  That  upon  any  such  requisition  as  aforesaid  the 
executor  or  executory;  administrator  or  administrators  of  the 
deceased,  or.  some  other  person  or  persons,  to  whom  the  facts 
shall  be  known,  shall  make  a  special  affidavit  or  affirmation  of 


328  48  Geo.  3.  c.  149.  [Aft 

the  facte  and  circumstances  of  the  case,  stating  the  property  in 
question,  and  that  the  deceased  had  not  any  beneficial  interest 
whatever  in  the  same,  or  no  other  beneficial  interest  therein 
than  shall  be  particularly  mentioned  and  set  forth  (as  the  case 
may  be)  in  trust  for  some  other  person  or  persons,  whose  name 
or  names,  or  other  sufficient  description,  shall  be  specified  in 
such  affidavit  or  affirmation,  or  for  such  purposes  as  shall  be 
specified  therein;  and  that  the  beneficial  interest  of  the  de- 
ceased, if  any,  in  the  property  in  question,  doth  not  exceed  a 
certain  value  to  be  therein  also  specified,  according  to  the  best 
estimate  that  can  be  made  thereof,  if  reversionary  or  contin- 
gent, and  that  the  amount  or  value  of  the  estate,  for  which  the 
stamp  duty  was  paid  on  the  probate  of  the  will  of  the  deceased, 
or  on  the  letters  of  administration  of  his  or  her  effects,  is  suf- 
ficient to  include  and  cover  such  beneficial  interest  of  the  de- 
ceased, as  well  as  the  rest  of  the  personal  estate,  whereof  or 
whereto  the  deceased  was  beneficially  possessed  or  entitled, 
and  for  which  such  probate  or  letters  of  administration  shall 
,  have  been  granted,  as  far  as  the  same  have  come  to  the  know- 
ledge of  such  executor  or  executors,  administrator  or  adminis- 
trators ;  and  where  the  affidavit  or  affirmation  of  the  facts  and 
circumstances  of  the  trusts  shall  be  made  by  any  other  person 
than  the  exeeutor  or  executors,  administrator  or  administra- 
tors of  the  deceased,  such  executor  or  executors,  administrator 
or  administrators,  shall  make  affidavit  or  affirmation,  that  the 
same  are  true  to  the  best  of  bis,  her,  or  their  knowledge,  and 
that  the  property  in  question  is  intended  to  be  applied  and  dis- 
posed of  accordingly  ;  which  affidavits  or  affirmations  shall  be 
sworn  or  made  before  a  Master  in  Chancery,  ordinary  or  ex- 
traordinary, (who  is  hereby  authorized  to  take  the  same,  and 
administer  the  proper  oath  or  affirmation  for  that  purpose,) 
and  shall  be  delivered  to  the  party  or  parties  requiring  the 
same,  and  shall  be  sufficient  to  indemnify  and  protect  the  party 
or  parties  acting  upon  the  faith  thereof;  and  if  any  person  or 
persons  making  any  such  affidavit  or  affirmation  as  aforesaid 
shall  knowingly  and  wilfully  make  false  oath  or  affirmation  of 
or  concerning  any  of  the  matters  to  be  therein  specified  and  set 
forth,  every  person  so  offending,  and  being  thereof  lawfully 
convicted,  shall  be  subject  and  liable  to  such  pains  and  penal- 
ties as  by  any  law  now  in  force  persons  convicted  of  wilful  and 
corrupt  perjury  are  subject  and  liable  to. 

Sect.  44.  That  in  all  cases  where  any  receipt  or  discbarge 
given  for  any  legacy,  or  for  the  residue  or  any  share  of  the  re- 
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sidue  of  any  personal  estate,  which  shall  have  been  given  by  will 
or  other  testamentary  instrument,  or  have  devolved  to  any  per- 
son or  persons  upon  intestacy,  shall  be  brought  to  the  head  office, 
to  be  stamped  after  the  expiration  of  three  calendar  months  from 
the  date  thereof,  it  shall  be  lawful  for  the  said  commissioners 
to  cause  the  same  to  be  duly  stamped,  for  making  the  same 
available,  on  payment  of  the  duty  which  shall  be  payable  in  re- 
spect thereof,  together  with,  the  penalty  incurred  in  conse- 
quence of  the  same  not  having  been  brought  to  be  stamped  be- 
fore the  expiration  of  such  three  calendar  months :  and  where 
any  such  receipt  or  discharge  shall  have  been  signed  out  of 
Great  Britain,  if  the  same  shall  be  brought  to  be  stamped 
within  twenty-one  days  after  its  being  received  in  Oreat  Britain, 
it  shall  be  lawful  for  the  said  commissioners  to  remit  any  pe- 
nalty that  may  have  been  incurred  thereon,  and  to  cause  the 
same  to  be  duly  stamped,  on  payment  of  the  duty  payable  in 
respect  thereof;  any  thing  contained  in  any  former  act  or  acts 
to  the  contrary  notwithstanding. 
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III.  PRECEDENTS   OF    WILLS 


AND 


TESTAMENTARY    DISPOSITIONS 


No.  I. 


Devise  of 
real  estate  to 
trustees  and 
their  heirs,  to 
eell  and  con- 
vert into 
money.        ' 


A  convenientform  of  a  Will,  containing  dispositions  of  real  and 
personal  Property,  the  whole  to  form  one  Fund,  and  go  as 
personal  Estate  (1). 

THIS  is  the  last  will  and  testament  of  me,  SamuelH.  of  &c# 
I  give  and  devise  unto  A.  B.,  C.  D.,  and  E.  F.,  their  heirs  and 
assigns,  all  my  freehold  and  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments,  whereof  I  have  power  to  dispose, 
with  their  and  every  of  their  rights,  members,  and  appurte- 
nances, in  possession,  reversion,  remainder  or  expectancy,  to 
hold  the  same  unto  and  to  the  use  of  them  the  said,  &c.  their 
heirs  and  assigns  for  ever,  upon  trust,  that  they,  the  said 


Oftheadvan-         0)  Where  the  testator's  property  is  freehold,  and  there  are  several 

tage  of  treating  persons  and  their  families  to  be  provided  for,  who  are  equally  the  objects* 

all  the  proper-    0f  jne  testator's  care,  it  is  often  inconvenient  to  settle  the  estate  as  land, 
ty  as  personal* 

as  well  from  the  difficulty  in  the  way  of  a  specific  division  by  metes  and 

bounds,  as  from  the  embarrassment  and  expense  which  often  arise  from 
creating  numerous  undivided  shares  in  tail.  It  is  advisable  in  such  a  case 
to  vest  the  lands  in  trustees,  to  be  sold  with  the  consent  of  those  beneficially 
interested,  with  directions  to  place  out  the  produce  of  such  sale,  after  dis- 
charging debts  and  legacies,  in  the  funds  or  on  real  securities,  to  pay  the 
interest  in  certain  proportions  to  the  persons  who  are  to  have  life  interests, 
and  after  their  deaths  to  pay  over  the  principal  in  equal  shares  among  the 
children,  with  such  other  provisions  as  are  exemplified  in  this  will ;  and  no 
sale  need  be  made  till  the  convenience  of  the  parties  calls  for  it,  or  a  proper 
occasion  offers  itself. 
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(trustees),  or  the  survivors  or  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor  (2),  do  and  shall,  as  soon  as  conve- 
niently may  be  after  my  death,  sell  and  absolutely  dispose  of 
the  same,  together  or  in  parcel**,  by  public  auction  or  private 
contract,  as  to  them  or  him  shall  seem  expedient,  for  the  best 
price  or  prices,  in  money,  that  can  be  reasonably  had  or  ob- 
tained for  the  same  respectively,  and  to  convey  and  surrender 
the  same  accordingly.  And  I  will  and  declare,  that  the  re- 
ceipt or  receipts  of  the  said  (trustees),  or  the  survivors  or  sur- 
vivor of  them,  or  the  heirs  or  assigns  of  such  survivor,  for  the 
money  for  which  the  6ame  shall  be  so  respectively  sold,  shall 
from  time  to  time  be  a  sufficient  discharge  (3),  or  sufficient 


(2)  If  lands  are  devised  to  be  sold,  and  nobody  appointed  to  sell,  it  is  the 
province  of  the  executors,  and  a  court  of  equity  will  compel  all  proper 
parties  to  join  in  the  sale,  1  Atk.  490.  The  word  '  dispose'  does  not  of 
itself  import  a  direction  to  sell,  but  to  manage  the  estate,  3  Atk.  287. 

(S)  This  clause  ought  never  to  be  omitted  ;  for  though,  where  it  is  not  in-  Of  the  clause 
serted,  the  purchasers  from  the  trustees  are  justified  at  law  in  paying  their  ioT  discharging 
money  to  the  trustees;  yet,  in  equity,  they  are,  in  certain  cases,  considered  \\ll\r  {Sanity* 
as  responsible  for  the  application  of  the  money  according  to  the  trusts*   in  the  absence 
They  have  been  held  liable  in  most  cases,  where  there  is  a  specification  of  °f  8UCh  clause, 
the  debts  to  be  paid  with  the  produce  of  the  sale,  but  not  where  the  trust  is  application  of 
to  pay  debts  generally,  even  though  they  have  notice  of  the  debts;. nor  are  the  purchase 
the  purchasers  bound  where  the  trust  is  to  pay  debts  generally,  and  also  money* 
legacies ;  for  though  these  last  are  specified  objects,  yet  they  are  coupled 
frith  others  which  are  unascertained,  and  they  shall  not  involve  the  pur- 
chaser in  the  account  of  the  debts :  neither  is  the  purchaser  bound  to  see 
to  the  application  of  the  purchase-money,  where   the  debts  are  charged 
generally  upon  the  estate,  though  the  contrary  seems  formerly  to  have 
been  held,  6  Yes.  Jun.  654,  n.    But  where  lands  are  charged  with  the  pay- 
ment of  annuities,  they  are  liable  in  the  hands  of  purchasers;  for  the 
object  of  making  the  lands  a  fund  for  the  payment  in  this  case  was  that 
there  should  be  a  constant  and  subsisting  fund,  Barnard,  82.  5  Ves.  Jun. 
130.  Wynn  v.  Williams.     These  appear  to  be  the  mbst  important  distinc- 
tions. 

It  is  a  general  rule,  that  where  property  is  devised  to  be  sold  by  the  trus-  Of  the  con- 
tees  for  particular  purposes,  as  for  payment  of  debts  and  legacies,  nothing  version  of  real 
more  is  subjected  than  those  purposes  require,  and  the  personal  estate  must  estate^in 
first  be  applied.    There  is,  in  these  cases,  therefore,  always  a  resulting  equity,  when 
trust  of  the  residues  after  the  purposes  are  answered  :  the  real  results  to  P^hd*  and 
the  real,  and  the  personal  to  the  personal  representative ;  and  if  the  per- 
sonal is  sufficient  to  answer  all  the  purposes,  the  whole  real  estate  results  and 
descends  to  the  heir,  or  goes  to  the  residuary  devisee.    And  by  the  way  it. 
may  be  here  noticed,  that  this  residue  is  not  like  the  residue  that  arises  by 
lapse,  in  respect  to  which  there  is  a  difference  between  real  and  personal 
estate,  as  has  before  beau  observed. 

But  sometimes  by  the  effect  of  the  dispositions  of  the  will,  as  where  there , 
are  ulterior  general  purposes  to  be  answered  by  the  sale,  which  require  tins, 
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Precedents  of  Witts* 


[A 


That  the 
monies  arising 
fey  the  sale 
•hall  be  person- 
al estate ;  and, 
until  sold,  the 
rent  shall  be 
considered  as 
the  income  of 
the  personal 
estate;  and 
that  the  said 


Of  the  rule  in 
respect  to 
trustees  be- 
coming par- 
chasers. 


discharges,  to  the  purchaser  or  purchasers  of  the  said  several 
premises  hereinbefore  made  saleable  by  this  my  will,  or  any 
part  or  parts  thereof,  for  his,  her,  or  their  purchase-money,  or 
90  much  thereof  as  shall  be  therein  acknowledged  or  expressed 
to  have  been  received  ;  and  that  such  purchaser  or  purchasers, 
his  or  their  heirs,  executors,  administrators  or  assigns,  or  any 
of  them,  shall  not  afterwards  be  answerable  or  accountable  for 
any  loss,  misapplication  or  misapplications  of  such  purchase 
money  so  received,  or  any  part  or  parts  thereof.     And  my  will 
further  is,  that  the  monies  which  shall  arise  by  or  from  such 
sale  or  sales,  as  aforesaid,  shall  be  deemed  to  be  part  of  my 
personal  estate ;  and  that  the  clear  yearly  rents  and  profits  of 
the  said  hereditaments  and  premises,  in  the  mean  time,  until 
the  same  shall  be  sold,  or  of  so  much  thereof  as  shall  be  re* 
maining  unsold,  shall  be  deemed  to  be  part  of  the  annual  income 

estate  to  be  converted,  as  is  the  case  in  the  will  to  which  this  note  is  attached, 
the  real  estate  by  the  direction  to  sell  is  made  personal  estate  out  mnd  oui9 
as  it  is  usually  expressed.  And  then  there  is  no  resultancy  for  the  heir  at 
law,  but  the  character  of  personalty  is  impressed  upon  it  to  all  intents  and 
purposes;  and  if  there  is  a  residue,  it  goes  with  the  residuary  bequest  $  or 
if  there  is  no  disposition  of  the  residue,  the  mere  appointment  of  an  executor 
is  sufficient  to  carry  it  to  him,  either  for  his  own  benefit,  or  as  trustee  for  the 
next  of  kin;  which  question,  between  the  executor  and  next  of  kin,  has  been 
discussed '  in  a  preceding  part  of  this  Work  under  its  proper  title  ;  see 
Robinson  v.  Taylor,  2  Bro.  C  .C.  589.  and  1  Yes.  J.  44.  and  see  Berry  0.  Usher* 
1 1  Ves.  J.  87.  When  the  estate  is  only  devised  to  be  sold  to  pay  debts  and 
legacies,  it  is  considered  as  in  the  nature  of  a  charge  only,  Haldemand 
v.  Hudson,  3  Ves.  J.  810. 

A  trustee  for  sale,  as  long  as  he  retains  that  character,  is  never  permitted" 
to  purchase  for  his  own  benefit    And  though  in  a  particular  case  there 
may  be  the  most  satisfactory  evidence  that  the  transaction  amounts  to  no 
more  than  what  the  general  interests  of  justice  and  of  the  parties  would 
warrant;  yet,  as  the  powers  of  the  court  would  not  be  equal  to  protect 
sgainst  deception,  from  the  impossibility  of  knowing  the  truth  in  every 
case,  the  rule  of  exclusion  roust  of  necessity  be  universal.    The  ground  of 
the  rule  is,  that  the  situation  of  the  trustee  gives  him  the  opportunity  of 
knowing  the  value  of  the  estate  he  is  to  buy,  better  than  the  cestui  que 
trust;  and  therefore  they  do  not  deal  on  equal  terms:  besides  which,  he  is 
by  his  trust  bound  to  apply  bis  knowledge  for  the  benefit  of  bis  cestui  que 
trust ;  and  therefore  be  cannot  be  permitted  to  make  a  bargain  adversely 
with  the  party  whose  interest  he  is  in  conscience  obliged  to  promote.    But 
the  trustee  may  shake  off  the  character  of  a  trustee  by  a  previous  agreement 
with,  his  cestui  que  trust,  if  of  age  and  capable  of  discharging  him,  (though 
H  may  be  difficult  to  determine  when  that  has  been  done  effectually)  and 
put  himself  in  circumstances  in  which  he  will  no  longer  be  the  person  in- 
trusted to  sell ;  and  then,  it  seems,  he  will  be  permitted  to  purchase ;  see  the 
cases  ex  parte  Bennett,  10  Yes.  J.  881.  and  Sanderson  r.  Walker,  IS  Tea,  J. 
•01. 
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of  my  personal  estate;  and  that  the  same  monies,  and  rents  monies,  rents. 
and  profits,  shall  be  subject  to  the  dispositions  hereinafter  made  8ubjeCt  to  the 
concerning  my  personal  estate,  and  the  annual  income  (hereof,  dispositions  af- 

.-■'  a%  At*  *       *    m  •    •         ter  mentioned. 

respectively.    And  as  touching  my  personal  estate  remaining  as  to  the  per 
after  payment  of  my  debts,  funeral  and  testamentary  charges,  8°nal  property. 
and  the  legacies  hereinafter  bequeathed,  I  give  the  same  to  the  personal  estate 
said  trustees,  their  executors,  administrators,  and  assigns,  upon  remain .ng  after 

lL    A       A  •    «         ,.  i  ■  <■  i    Payment  of 

toe  trusts,  and  for  the  intents  and  purposes,  and  under  and  debts  and  lega- 
subject  to  the  powers,  provisoes,  declarations  and  agreements  funcra?and  tet- 
herein after  expressed    and   declared,  of  and  concerning  the  tamentary 
same,  that  is  to  say,  upon  trust  that  they,  the  said  (trustees)  or  c  argC8# 
the  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  do  and  shall  place  out  and  invest  the  To  the  trustees  - 
same  in  or  upon  any  of  the  parliamentary  stocks  or  funds  of  l^nt  the  same 
Great  Britain,  or  on  real  securities  in  England,  at  interest,and  Jn  ^e  PubUc 
do  and  shall  vary,  alter  or  transpose  (4)  such  stocks,  funds  or  with  power  to 
securities  for  others  of  the  like  nature,  when  and  so  often  as  it  j«ry  thesecnri- 

ties. 

shall  seem  expedient;  and  do  and  shall  pay  the  interest  and  To  pay  the 
dividends  of  the  said  stocks,  funds,  and  securities,  unto  such  per-  dividends  to 
son  or  persons  only,  and  for  such  intents  and  purposes  only,  daughter  for 
as  my  daughter,  E.  H.  by  any  writing  or  writings  under  her  llfc» for  hcr  ■*■ 
hand,  from    time  to  time,  shall  direct  or  appoint,  notwith- 
standing any  coverture  she  may  be  under;  and  in  default  of 
such  direction  or  appointment,  and  in  the  mean  time  until  she 
shall  make  any  such  direction  or  appointment,  do  and  shall 
pay  the  same,  or  so  much  whereof  she  shall  or  may  from  time 
to  time  happen  to  make  no  such  appointment,  into  the  proper 
hands  of  my  said  daughter,  exclusively  (5)  of  any  husband  she 
may  happen  to  marry,  who  is  not  to  intermeddle  therewith,  nor 
is  the  same  or  any  part  thereof  to  be  subject  or  liable  to  such 
husband's  controul,  debts,  or  engagements.    And  I  will  and  de- 
clare, that  the  receipts  of  my  said  daughter,  or  of  such  person 
or  persons  as  she  shall  or  may,  from  time  to  time,  direct  or  ap- 
point to  receive  such   dividends  or  interest,  shall,  notwith- 
standing any  such  coverture,  be  good  and  effectual  releases  and 
discharges  for  the  same,  or  so  much  thereof,  as  in  such  receipts 

(4)  If  a  trostee  of  stock  take  upon  him  to  transfer  at  all  without  such  a  Of  the  pro-1 

power*  he  isguilty  of  a  breach  of  trust,  and  the  cestui  que  trust  is  entitled  in  P«ety  of  giving 

•quity  to  his  election,  either  to  have  the  individual  stock  restored  to  him,  yaryin^the  se- 

or  to  have  the  money  it  produced;  3  Atk.  121 ;  Harrison  v.  Harrison,  3  cnrities. 
Bro.  C.  C.  653.  Bostock  v.  Blakeney,  1  Ves.  J.  997.  Powlet  v.  Herbert,  4 
Ves.  J.  497.  Long  v.  Stewart,  5  Ves.  J.  800,  (n). 

(6)  Where  no  trustee  happens  to  be  appointed  for  the  wife  to  whose  sepa-  Where  no  trns- 

rate  use  property  is  devised,  the  husband  becomes  a  trustee  for  the  wife,  8  tee  appointed. 
P«Wuis.Sie. 
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shall  be  expressed  to  be  received ;  and  from,  and  immediately 
after  the  decease  of  my  said  daughter,  upon  trust,  that  they,  the 
said  trustees  or  trustee,  for  the  time  being,  do  and  shall  pay,  or 
transfer,  all  such  principal  monies,  stocks,  funds,  and  securities, 
unto  all  and  every  the  child,  or  children,  of  the  body  of  my 
said  daughter,  lawfully  to  be  begotten,  equally  to  be  divided 
between  or  among  them,  share  and  share  alike,  if  there  shall 
be  more  than  one  ;  and  if  there  shall  be  but  one  such  child,  the 
whole  to  be  paid  or  transferred  to  such  one  child  ;  the  share 
or  shares  of  such  of  them,  as  shall  be  a  daughter  or  daughters, 
to  become  vested  in  her  or  them  respectively,  on  her  or  their 
attaining  her  or  their  respective  ages  of  21  years,  or  on  the  day, 
or  respective  days,  of  her  or  their  marriage,  which  shall  first 
happen  ;  and  the  share  or  shares  of  such  of  them  as  shall  be  a 
son  or  sons  to  become  vested  in  him  or  them  respectively,  on 
his  or  their  attaining  his  or  their  age,  or  respective  ages,  of  21 
years,  and  to  be  paid  or  transferred  at  such  age  or  ages,  time  or 
times,  as  aforesaid,  to  such  of  the  said  daughters  or  sons,  as 
shall  arrive  at,  or  attain  the  same,  after  the  decease  of  my 
said  daughter  ;  but  as  to  such  of  them  as  shall  arrive  at 
or  attain  such  age  or  ages,  time  or  times,  as  aforesaid* 
in  the  life-time  of  my  said  daughter,  the  payment  or  trans- 
fer of  his,  her,  or  their  share  or  shares,  to  be  postponed  till 
after  her  decease:  provided,  and  I  do  hereby  declare  my  will  to 
be,  that  if  any  such  child  or  children,  being  a  son  or  sons,  shall 
depart  this  life  before  he  or  they  shall  attain  his  or  their  re* 
spective  ages  of  21  years,  or  being  a  daughter  or  daughters, 

e  she 

of  SI 

share  or  shares  of  him,  her,  or  them  so  dying,  shall  go  and 
accrue  to  the  survivors  or  survivor,  or  others  or  other,  of  such 
children,  and  be  equally  divided  amongst  them,  if  more  than 
one,  share  and  share  alike  ;  and  the  same  shall  become  vested 
and  payable,  or  transferable,  at  such  ages,  days,  and  times,  as 
his,  her,  and  their  original  portion  and  portions  are  hereby  di- 
rected to  become  vested  and  payable,  or  transferable,  as  afore* 
said  ;  and  in  case  of  the  death  of  any  other  of  the  said  children 
of  my  said  daughter,  before  such  accruing  or  surviving  share 
or  shares,  shall  become  vested  as  aforesaid,  then  every  such  ac- 
cruing or  surviving  part,  or  share,  shall  again  be  subject  and 
liable  to  such  right,  chance,  contingency,  or  condition,  or 
accruer  to,  and  amongst  the  survivors  or  survivor  (6),  and 


shall  happen  to  die  before  she  or  they  shall  attain  her  or  their 
age  or  respective  ages  of  21  years,  or  be  married,  then  the 


(6)  A.  gives  1000/.  anion*;  four  persons,  as  tenants  in  common;  and  d#* 
reels,  that  if  one  of  them  dies  befofe21,  or  mirriagt,  it  shall  survive  to  the 
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others  or  other,  of  the  said  children,  as  hereinbefore  is  pro- 
vide^, touching  the  said  original  portion  or  portions  ;  and 
upon  further  trust,  that  the  said  trustees,  or  trustee,  for  the  Provision  for 
time  being,  do  and  shall,  after  the  decease  of  my  said  daughter,  maintenance. 
pay  and  apply  the  dividends  or  interest  of  the  share  or  shares 
of  such  of  the  said  children  as  shall  not  have  acquired  a  vested 
interest  in  the  portion,  or  portions,  hereinbefore  provided,  or  *. 

intended  for  him,  her,  or  them,  respectively,  for,  and  towards, 
his,  her,  or  their  maintenance  and  education,  respectively,  until 
the  same  respectively  shall  become  payable.     Provided,  that  if  In  case  of  there 
there  shall  be  no  child  of  the  body  of  my  said  daughter,  law-  to  uke  the  ^e- 
fully  begotten,  or  there  being  one  or  more  such  child  or  child-  nefitof  the' 
ren,  and  such  of  them  as  shall  be  a  son  or  sons,  shall  happen  tioned  trust, 
to  die  before  he  or  they  shall  attain  the  age  of 21  years,  and  JJetoSator'i 
§uch  of  them  as  shall  be  a  daughter  or  daughters,  shall  happen  mother  the 
to  die  before  she  or  they  shall  attain  her  or  their  age  or  re-     n  en  **   t 
spective  ages  of  21  years,  or  be  married,  then,  and  in  such  case, 
it  is  my  will,  that  they,  the  said  trustees  or  trustee,  for  the 
time  being,  shall  pay  or  empower ,  to  receive  the  divi- 
dend*, or  interests  thereof,  during  her  life  ;  and  from  and  im- 
mediately after  her  decease  do  and  shall  raise  the  sum  of 
——— /.  of  lawful  money  of  Great  Britian,  and  pay  the  same 
to  my  nephew  D.,  his  executors  or  administrators,  and  do  And  after  her 
and  shall  pay,  or  transfer,  one  third  part  of  the  surplus  there-  the  sum  of—/, 
of,  to ,  her  executors  or  administrators,  one  third  fjtT7TZ^nd  to 

•  '  1     •    •  •     1       divide  the  sur- 

part  to  —  — ,  her  executors  or  administrators,  and  the  pins  among— 

remainiBg  third  part  thereof,  to ,  her  executors  or  "^e^J°» 

administrators  ;  provided*  that  in  case  my  said  daughter  shall  daughter's 
be  in  her  minority,  and  unmarried  at  the  time  of  my  decease,  at'testa^r's"* 
the  said  trustees  or  trustee,  for  the  time  being,  shall  apply  the  d**}h>  f?r  JP- 
dividends,  or  interest  of  such  principal  monies,  stocks,  funds,  yidendsfor 
or  securities,  as  aforesaid,  for  or  towards  her;  maintenance  and  anceTntii  her 
education,  until  she  shall  attain  her  age  of  SI,  or  shall  be  coming  of  age. 
married  %  provided  further,  that  it  shall  be  lawful  for  my  said 
trustees  t>r  trustee,  for  the  time  being,  in  case  my  said  daugh- 
ter shall  marry,  (so  as  such  marriage,  if  she  shall  be  under  the 
age  of  21  years,  shall  be  had  with  the  consent  (7)  of  her  gyar- 

other ;  if  one  dies,  and  three  are  living,  the  share  of  that  one  so  dying,  will  Of  the  clause 
survive  to  the  other  three ;  but  if  a  second  dies,  nothing  will  survive  but  makipg  the  ac- 
Vis  original  share,  for  the  accruing  share  is  a  new  legacy,  3  Atk.  80.  8  Ch.  sui,ject  to 
Rep.  131.  1  P.  Wins.  27 5.  Ca.  temp.  Talb.   184. 1  Bro.  C.  R.  575.  The  will,  survivorship, 
therefore,  must  especially  provide  for  this. 

(7)  A  point  has'  been  made,  whether  notice  to  the  party  was  necessary  or 
not ;  and  it  has  been  decided  to  he  not  necessary.  Williams  'v .  Fry,  1  Mod.  36» 
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dians  or  guardian,)  to  raise,  by  and  out  of  tbe  said  principal 

money,  stocks,  funds,  or  securities,  the  sum  of /.  of  Uprful 

money  of  Great  Britain,  and  to  pay  the  same  upon,  or  im- 

ln  adverting  to  Frances's  case,  8  Rep.  98.  where  it  was  ruled,  that  the 
party  ought  to  have  notice,  the  chief  justice  observed,  that  in  that  case 
the  party  to  be  excluded  was  the  heir  at  law,  but  not  so  in  the  case  before 
him.  In  the  case  above-mentioned,  evidence  was  produced  to  shew,  that 
the  trustees  gave  consent  after  the  marriage :  but  Lord  Vaughan  observed, 
that  the  post  consent  was  nothing,  for  consent  cannot  be  bad  of  things 
which  cannot  be  otherwise ;  a  man  cannot  be  said  to  consent  to  his  stature, 
or  the  colour  of  his  hair.  1  Mod.  318.  But  as  to  this  point,  respecting 
the  operation  of  post  consent,  there  may,  perhaps,  be  a  difference  between 
a  restriction  upon  marriage  without  consent,  and  against  consent.  See 
Fleming  v.  Waldegrave,  1  Ch.  Rep.  58  cited  8  Vera.  573.  It  is  the  doc- 
trine of  the  ecclesiastical  courts,  and  of  the  civil  law,  that  matrimony 
should  be  free ;  and  courts  of  equity  lean  towards  the  same  doctrine, 
making  a  distinction,  however,  between  conditions  absolute,  and  condi* 
tions  followed  by  a  devise  over,  to  which  Lord  Hale  gave  the  appellation  of 
conditional  limitations.  Thus,  where  a  testator  devised  3000/.  to  his  daugh- 
ter, at  81,  or  marriage,  provided  she  married  with  the  consent  of  B.  and 
if  she  married  without  such  consent,  then  she  was  to  have  only  5001.  and 
tbe  3000/.  legacy  was  to  cease.  The  daughter  married  without  consent; 
yet  the  whole  3000/.  legacy  was  adjudged  to  her,  because  it  was  not 
devised  over,  but  only  to  fall  into  the  surplus,  Garret  et  Ux.  v.  Pritty,  % 
Vern.  893.  And  this  case  was  cited  and  confirmed,  1  Atk.  375.  But  where 
there  was  the  devise  of  a  legacy  to  a  daughter,  but  if  she  married  without 
her  mother's  consent,  then  500/.  of  tbe  daughter's  legacy  was  to  go  to  the 
son,  there,  upon  the  daughter's  marrying  without  the  mother's  consent,  it 
was  decreed  that  the  son  should  have  the  500/.  for  it  was  said  by  the  court 
that  it  was  not  to  be  taken  as  a  clause  in  terrorem  only,  but' that  the  500/. 
devised  over  was  well  devised  over,  being  an  interest  vested  in  the  ulterior 
devise,  8  Vern,  357.  Stratton  v.  Grymes,  3  Atk.  367,  In  a  subsequent 
case,  where  a  portion  was  given  to  a  daughter,  with  a  Iikerestriction,  if 
she  married  without  consent,  without  any  limitation  as  to  time,  followed  by 
a  disposition  of  the  portion  to  another  person,  upon  breach  of  the  con- 
dition, the  court  held,  that  the  marriage,  without  consent,  was  such  breach 
of  the  condition,  and  that  though  a  condition  subsequent,  the  court  could 
not  relieve  against  the  forfeiture,  by  reason  of  the  devise  over  $  although  it 
was  a  hard  condition,  no  time  being  limited,  and  extending  to  a  marriage 
even  after  tbe  age  of  81.  Aston  v.  Aston,  3  Vern.  458.  It  has  been  beld 
that  a  devise  of  the  residue  is  equivalent  to  a  devise  over.  Ames  and 
Banner,  1  Eq.  Abridg.  118.  Wheeler  f.  Bingham,  3  Atk.  364.  Scott  s*. 
Tyler,  8Bro.CC.  431. 

In  our  own  law  a  distinction  has  always  been  taken  between  the  cases, 
wherein  the  condition  has  been  precedent,  and  wherein  it  has  been  sub- 
sequent. And,  generally,  this  seems  also  to  have  been  the  sense  of  the 
civil  law.  For  where  a  legacy  was  given  upon  a  precedent  fact,  which* 
might,  or  might  not  happen,  or  directed  to  be  paid  at  a  certain  time, 
which  might  or  might  not  come,  if  the  fact  required  did  not  happen,  or 
the  time  required  never  came,  by  the  civil  law  the  legacy  was  lost    Dig* 
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mediately  after,  such  marriage,  to  such  person  or  persons,  and 
for' such  purposes,  as  my  said  daughter,  by  any  writing,  or 
writings,  under  her  hand,  attested  by  two  or  more  credible 

L,  xxxvi.  Tit.  2.1.21,22.  L.  xxxv.  Tit.  1.  1.41.    By  Ulpian.     But  in  re-  0fcondjtion8 
ipect  to  restraints  upon  matrimony,  the  civil  law  made  no  distinction  be-  in  restraint  of 
tween  conditions  precedent,  and  conditions  subsequent,  however  it  might  matrimony, 
admit  such  distinction  in  other  cases.    While,  in  the  decisions  of  our  own 
courts,  this  distinction  has  been  applied  to  matrimony,  as  well  as  to  other 
cases.    In  the  case  of  Gillet  v.  Wray,  1  P.  Wms.  284,  one  by  will  left  to 
his  grand-daughter  an  annuity  of  10/. ;  and  afterwards,  by  a  codicil  to  his 
will,  declared,  "that  if  his  grand-daughter  should  marry  with  the  good- 
liking  of  his  trustees,  then  she  should  have  150/.,  and  her  first  annuity 
should  cease.*'    The  grand-daughter    afterwards    married    without   the 
consent  of  the  trustees,  and  Lord  Cowper  would  not  relieve  against  the 
condition.    And  it  seems,  from  that  case,  that  where  the  condition  is  in  the 
affirmative,  and  introduced  with  the  conjunction  (ft  it  is  a  condition  pre- 
cedent.   But  it  may  be  seen  from  the  case  of  Taylor  v.  Bury,  2  P.  Wins. 
625,  that  the  Courts  will  gladly  lay  hold  of  circumstances,  to  avoid  the 
construction  of  a  condition  precedent,  in  cases  of  restriction  upon  matri- 
mony.   In  that  case,  one  devised  the  residue  of  his  personal  estate  to  1.  S. 
provided  she  married  with  the  consent  of  his  two  executors.    One  of  them 
died,  and  she  married  without  the  consent  of  the  survivor.    This  was  con- 
sidered as  a  condition  subsequent  $  and  the  grounds  upon  which  it  was  so 
considered,  were  two :  first,  that  it  was  the  devise  of  the'  residuum,  which, 
if  the  condition  were  held  to  be  precedent,  might  not  have  vested  till  20  or 
30  years  after  the  testator's  death.    2nd.  That  the  bequest  was  first  to  I.  S., 
which,  if  the  will  had  stopped  there,  would  have  been  an  absolute  devise, 
and  the  condition  annexed  followed  the  devise.    And  thus  considering  it, 
the  rule  of  law  applied,  viz.  that  if  a  condition  subsequent  becomes  impos- 
sible, by  the  act  of  God,  the  grantee  is  excused  from  the  condition.    In 
this  case  it  became  impossible,  inasmuch  as  the  consent  of  both  executors 
was  required,  and  one  was  dead     These  distinctions  between  conditions 
precedent  and  subsequent  were  taken  in  the  case  of  Long  v.  Dennis,  4  Bur. 
2052:  but  all  the  court  in  that  case  agreed,  that  conditions  in  restraint 
of  marriage  are  to  find  no  favour  in  any  court  of  justice.    There  the  con- 
dition was,  that "  in  case  I.  S.  should  marry  with  any  woman,  not  having  a 
competent  marriage  portion,  or  without  the  consent  and  approbation  of  the 
trustees,  to  be  expressed  in  writing,"  then  the  estate  was  to  go  over.    Lord 
Mansfield  said  the  construction  must  be  to  vest  the  estate,  in  case  I.  S. 
'married  a  woman  of  competent  fortune,  or  had  the  consent  and  approba- 
tion of  his  trustees  to  marry  a  woman  without  one ;  and  I.   S.   having 
married  a  woman  with  a  competent  portion,  though  without  the  consent  of 
the  trustees,  it  was  adjudged,  that  a  compliance  with  either  part  of  the 
alternative  was  a  performance  of  the  condition.  It  may  be  worthy  of  re- 
mark, that  in  this  case,  it  was  declared  by  the  testator,  that  the  condition 
should  not  be  construed  in  terrorem,  which  express  caution,  the  chief  jus- 
tice said)  made  it  doubly  in  terrorem. 

Where  conditions  of  this  sort  respect  interests  in  lands,  such  conditions 
shall  prevail,  and  it  will  make  no  difference,  whether  it  be  precedent  or 

VOL,  II.  Z 
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witnesses,  shall  direct ;  and  I  give  the  following  legacies,  that 
is  to  say,  I  give  to  my  mother  300/. ;  to  my  three  sisters  100/. 
a-piece;   to  roy  nephew,  J.  H ,  300/.;    to  my  niece, 

subsequent,  or  whether  there  be  or  be  not  a  devise  over :  which  is  a  doc? 
trine  in  conformity  with  the  rule,  that  portions  or  legacies  charged  upon 
lands  do  not  vest  until  the  time  of  payment  arrives.     And  with  respect  to 
personal  legacies,  where  the  condition  in  restraint  of  marriage  is  followed  by 
devise  over,  the  rule  is  the  same  ;  but  where,  in  the  case  of  personalty,  the 
condition  is  considered  as  subsequent,  and  there  is  no  devise  over,  the 
courts  will  construe  such  a  condition  in  terrorera;  and  it  is  said  that  the 
doctrine  is  grounded  upon  an  inclination  in  the  Court  of  Chancery  to  con- 
form to  the  maxims  pf  the  civil  law,  and  ecclesiastical  courts,  in  this  re- 
spect.   It  is  to  be  observed,  however,  that  this  conformity  is  not  maintained 
throughout ;  since,  the  circumstance  of  there  being  a  gift  over  or  not, 
makes  no  difference  in  the  decisions  of  the  ecclesiastical  courts.  But  it  may 
be  doubted,  whether  it  is  quite  correct  to  say,  that  the  ecclesiastical  court 
recognises  no  distinction  between  conditions  precedent,  and  conditions 
subsequent,  in  respect  to  this  question. 

The  truth  seems  to  be,  that  where  the  title  to  the  legacy  is  made  to 
depend  upon  the  marriage,    with   consent,  although  the  ecclesiastical 
court,. notwithstanding  its  favour  towards  matrimony,  yields  to  the  ne- 
cessity of  considering  marriage  as  a  proper  condition  precedent,  so  that 
in  such  case,  until  marriage,  the  legacy  shall  not  vest ;  still  it  regards  the 
matter  of  consent,  which  operates  as  a  restraint  upon  the  marriage,  as  no 
integral  part  of  the  condition,  but  rather  as  a  circumstance  aud  an  ap- 
pendage.   But  it  does  not  appear,  upon  an  attentive  perusal  of  the  great 
aggregation  of  cases,  which  bear  upon  this  subject,  that  our  law  has  fol- 
lowed the  ecclesiastical  court  to  this  extent ;  but  with  more  propriety, 
wherever  the  condition  is  clearly,  and  unavoidably,  a  condition  pre- 
cedent, though  the  subject  be  personal,  it  regards  the  necessity  for  the 
consent,  whether  required  by  settlement,  or  will,  as  an  integral  part  of 
it.    This  seemed  to  be  the  firm  opinion  of  Lord  Chief  Baron  Comyo, 
in  the  great  case  of  Harvey  v.  Aston,  Com.  726,  and  also  of  the  chan- 
cellor and  judges  in  the  case  of  Scott  v.  Tyler,  2  Brown,  431.  in  which  the 
reader  will  find  the  legal  reasons  for  so  considering  this  point  learnedly 
expounded,  in  the  very  elaborate  argument  of  Mr.  Hargrave.    And  see 
the  case  of  Creagh  et  Uxor  v.  Wilson,  2  Vera.  572.  which  was  relied 
upon  by  Chief  Baron  Comyn.    It  is  to  be  lamented,  however,  that  this 
part  of  the  question  has  been  left  In  some  uncertainty ;  an  uncertainty 
not  at  all  removed  by  the  note  of  Mr.  Serjeant  Williams,  to  the  case 
of  Harvey  v.  Aston,  in  Lord  Talbot's  cases,  which  seems  in  some  re- 
spects to  be  an  incorrect  view  of  the  doctrine. 

Mr.  Sanders*!  note  to  Harvey  o.  Aston,  1  Atk.  S80,  is  more  intelligent 
and  correct,  though  we  cannot  accede  to  the  opinion  expressed  in  that 
note,  that  a  condition,  involving  such  constraint,  and  plainly  precedent, 
is  only  allowed  by  courts  of  equity  to  be  effectual  where  it  substitutes 
a  less  for  a  greater  legacy.  A  distinction  that  supposes  a  principle  of  law 
can  never  without  a  great  sacrifice  of  certainty  and  consistency,  be  made 
to  vary  with  the  varying  circumstances  of  the  cases. 
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8 100/. ;  to  Mrs.  B and  her  daughter,  20/.  a-pieca 

for  a  ring- ;  to  Mr.  N 50/. ;  and  to  each  of  my  execu- 
tors, hereinafter  appointed,  50/.   And  I  appoint  the  said   .   .  ■ 
executors  of  this  my  last  will  and  testament.     Provided,  and  P*0™0  for 

J  ,      changing  tins* 

my  will  is  that  if  the  said,  &c.  or  any  of  them,  or  any  of  their  tees,  and  for 
heirs,  executors,  administrators,  or  assigns,  or  any  trustees  or  *  curmdemn^ 
trustee,  to  be  appointed  in  the  place  of  any  of  them,  as 
hereinafter  is  mentioned,  shall  die,  or  be  desirous  of  being 
discharged  from,  or  refuse  or  decline  to  act,  or  become  in- 
capable of  acting  in  the  trusts  of  this  my  will,  before  the  same 
respectively  shall  have  been  fully  executed,  performed,  or  dis- 
charged, then,  and  in  such  case,  and  so  often  as  the  same  shall 
happen,  it  shall  and  may  be  lawful  to  and  for  the  person 
— — ■ ___.  •        -       —  -__._ 

We  would  not  finish  this  note  without  adding,  that  wherever  a  trustee, 
invested  with  the  power  of  restraint,  withholds  his  consent  without  just 
cause,  or  on  improper  grounds,  a  court  of  equity  will  supply  such  consent. 
See  Peyton  v.  Bury,  2  P.  Wms.^628.  and  1  Atk.  S75.  2  Atk.  16.  And 
more  particularly  where  the  executor  appears  to  have  an  interest  operating 
on  his  behaviour  in  this  respect,  Long  v.  Dennis,  4  Burr.  2052.  If  an 
absolute  consent  be  given,  it  is  irrevocable.  Dash  wood  v.  Bulkeley,  10  Ves. 
242.  And  if  a  conditional  consent  be  given,  and  the  condition  be  per- 
formed, such  consent  becomes  absolute.  But  where  a  trustee  consents  to  a 
marriage,  on  condition  of  a  settlement  being  made,  and  such  settlement 
is  refused  to  be  made,  and  the  consent  in  consequence  retracted,  if  the 
marriage  afterwards  takes  place  without  a  fresh  consent,  equity  will  not 
relieve  against  the  forfeiture,  where  the  condition  is  subsequent,  and  a 
devise  over.  If  a  portion  be  given  in  consideration  that  a  daughter 
should  never  marry,  such  general  restraint  is  clearly  invalid,  being  repug-  * 
nant  to  the  very  law  of  the  creation.  Swinb.  6lh  Edit.  282.  And  all  con- 
ditions in  restraint  of  marriage  are  considered  with  some  jealousy  by  the 
courts.  A  strict  performance  has  sometimes  been  dispensed  with :  as  where 
only  the  major  part  of  the  guardians  have  consented,  1  Atk.  375.  Or,  where 
only  a  tacit  or  implied  consent  has  been  given,  2  Vern.  580.  VY  here  the 
condition  has  been  general,  it  has  been  construed  with  a  limitation  to 
the  period  of  minority,  2  P.  Wms.  547.  Where  the  consent  has  been 
once  given,  a  second  marriage  has  been  held  good,  without  consent,  3 
Bro.  C.  C.  128.  And  even  where  the  party  has  married  once,  between  tjie 
will  and  testator's  death,  the  restriction  has  been  adjudged  pot  appli- 
cable to  a  second  marriage,  3  Ves.  Jun.  227.  Where  there  was  a  pro- 
viso not  to  marry  without  the  consent  of  certain  persons  first  had  in  writing, 
and  consent  was  given,  but  not  in  writing,  it  was  said  by  Serjeant  Ellis,  in 
the  case  of  Foy  et  Ux  v.  Pester,  1  Mod.  306,  in  addressing  the  court,  to 
have  been  ruled  good  by  them  upon  another  occasion  f  and  such  ruling  was 
recognized  by  Lord  Chief  Baron  Hale,  who  observed,  that  there  was  great 
equity  in  it,  because  such  restraint  was  only  a  provident  circumstance  foe 
obliging  the  party  to  obtain  consent  by  a  more  solemn  communication,  and,  • 

to  ascertain  the  fact  of  its  having  been  granted  $  and  therefore  it  was  rather 
/circumstance  than  substance. 

z2 
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or  persons  who  for  the  time  being,  shall  be  entitled  to 
the  dividends,  or  interest,  of  the  residue  of  my  personal 
estate,  if  such  person  or  persons  shall  be  of  full  age  ;  and  if 
not,  then  for  the  guardians  or  guardian  of  such  person  or 
persons,  by  any  writing  or  writings  under  their,  his,  or  her 
hands  and  seals,  or  hand  and  seal,  to  nominate,  substitute 
and  appoint,  any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  place  of  him  or  them  so  dying,  or  de- 
siring to  be  discharged,  or  refusing  or  declining  to  act,  or 
becoming  incapable  of  acting  as  aforesaid  :  and  that  when 
and  so  often  as  any  new  trustee  or  trustees  shall  be  nomi- 
nated, or  appointed,  as  aforesaid,  all  the  trust-estates  and 
premises,  which  shall  then  be  vested  in  the  trustee  or  trustees 
so  dying,  or  desiring  to  be  discharged,  or  refusing  or  de- 
clining to  act,  or  becoming  incapable  of  acting  as  aforesaid, 
either  solely,  or  jointly  with  the  other  trustee  or  trustees,  shall 
be  thereupon  with  all  convenient  speed  conveyed,  assigned, 
and  transferred  in  such  manner,*  and  so  as  that  the  same 
shall  and  may  be  legally  and  effectually  vested  in  the  sur- 
viving or  continuing  trustee  or  trustees  of  the  same  trust 
estates  and  premises  respectively,  and  such  new  or  other 
trustee  or  trustees;  or  if  (here  shall  be  no  continuing  trustee 
or  trustees  of  the  same  trust  estates  and  premises,  then  in 
such  new  trustee  only,  pon  the  same  trusts  as  are  herein- 
before declared  or  expressed,  of  or  concerning  the  same  trust 
estates,  and  premises  respectively,  the  trustee  or  trustees 
whereof  shall  so  die,  or  be  desirous  of  being  discharged,  or 
refuse  or  decline  to  act,  or  be  incapable  of  acting  as  aforesaid, 
or  such  of  them  as  shall  be  then  subsisting  or  capable  of  tak- 
ing effect.  And  my  further  will  is,  that  all  and  every  such  new 
trustee  or  trustees  shall  or  may  in  all  things  act  and  assist  in 
the  management,  carrying  on,  and  executing  of  the  trusts  to 
which  he  or  they  shall  be  so  appointed,  in  conjunction  with 
the  other  then  surviving  or  continuing  trustees  or  trustee  of 
the  same  trust  estates  and  premise*,  if  there  shall  be  any 
such  continuing  trustees  or  trustee ;  and  \f  not,  then  by  him- 
self or  themselves  respectively,  as  fully  and  effectually,  and 
with  all  the  same  power  and  powers,  authority  and  authori- 
ties, of  consent,  approbation,  discretion,  selling,  conveying, 
calling  in,  laying  out  and  investing,  giving  and  signing 
receipts,  indemnifications,  and  discharges,  to  purchasers  and 
others,  and  all  other  powers  and  authorities  whatsoever, 
as  if  he  or  they  had  been  originally  in  and  by  this  my  will 
nominated  a  trustee  or  trustees  for  the  purposes  for  whiqh 
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be  or  they  shall  be  respectively  so  appointed,  or  as  the 
trustee  or  trustees  named  in  this  will,  or  in  or  to  whose 
place  such  new  trustee  or  trustee  shall  respectively  come 
or  succeed,  could  or  might  do  or  have  done,  if  living  and 
continuing  to  act  in  the  trusts  hereby  reposed  in  him  or  them. 
And  my  will  further  is,  that  the  several  trustees  hereby  ap- 
pointed or  to  be  appointed  in  pursuance  of  this  my  will,  or  any 
of  the  heirs,  executors,  administrators,  or  assigns,  of  them,  or 
any  of  them,  shall  not  be  charged  or  chargeable  with  any  more 
of  the  said  trust  monies  and  premises  than  they  respectively 
shall  actually  receive,  and  that'  one  of  them  shall  not  be 
answerable  or  accountable  for  the  others  or  other  of  them, 
or  for  the  acts,  receipts,  neglects,  or  defaults  of  the  others 
or  other  of  them,  but  each  one  for  his  own  acts,  receipts, 
neglects,  or  defaults  only ;  nor  shall  they,  either  or  any  of 
them,  be  answerable  or  accountable  for  any  banker,  broker, 
or  other  person,  with  whom  any  of  the  said  trust  monies 
may  be  deposited  for  safe  custody  or  otherwise,  in  the 
execution  of  the  said  trusts,  nor  for  the  insufficiency  or 
deficiency  of  any  stocks,  funds,  or  securities,  in  or  upon  which 
any  of  the  said  trust  monies  may  be  invested,  in  pursuance  of 
and  in  conformity  to  this  my  will,  or  for  any  other  misfortune, 
loss,  or  damage,  which  may  happen  in  the  execution  of  the 
aforesaid  trusts,  or  otherwise  in  relation  thereto,  unless  the 
same  shall  happen  by  or  through  their  own  wilful  defaults 
respectively.  And  also  that  they  the  said  several  trustees  so 
appointed,  or  to  be  appointed,  shall  and  may,  by  and  out  of 
the  monies  which  shall  come  to  their  respective  hands,  by 
virtue  of  the  trusts  aforesaid,  retain  to  and  reimburse  himself  and 
themselves,  and  allow  to  his  and  their  co-trustee  and  co-trus- 
tees all  costs,  charges,  and  expenses  which  they  or  any  of  them 
may  respectively  sustain  or  expend,  or  be  put  unto,  in  or  about 
the  execution  of  the  trusts  aforesaid,  or  in  any  matter  relating 
thereto.  And,  lastly,  I  do  hereby  revoke  all  former  wills  by 
me  at  any  time  heretofore  made,  and  declare  this  only  to  be 
my  last  will  and  testament. 
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No.  2. 

A  Will  disposing  principally  of  real  Property  in  Shares, 
among  Children  and  Grandchildren. (I) 

This  is  the  last  will  and  testament  of  me  J.  C.  of  N.  in 
the  parish  of  S.  in  the  county  of  Middlesex.  I  give  and  devise 
unto  J.  F.  and  W.  A.  and  J.  C.  all  my  freehold  messuages, 
lands,  tenements,  and  hereditaments  whatsoever,  to  hold  unto 

Of  devises  to  (i)  where  there  is  an  immediate  devise  to  all  the  children  or  grandchild- 

grandchildren.    ren>  or  children  and  grandchildren,  by  a  general  description,  which  vests 

the  property  in  possession  upon  the  death  of  the  testator,  and  is,  therefore, 
then  distributable,  none  but  those  in  existence  at  the  time,  and  answering 
the  description,  can  take :  the  fund  is  then  disposed  of,  and  distributed;  and 
consequently  the  after-born  children  are  excluded.    But  if  the  vesting  in 
possession  be  postponed,  so  that  no  distribution  need  take  place  at  the  death 
of  the  testator,  then  all  who  answer  the  description,  not  only  at  the  death, 
of  the  testator,  but  born  afterwards,  and  before  the  fund  is  to  vest  in 
possession,  shall  take;  the  general  description  includes  all;  and  until  the 
period  of  distribution  arrive,  none  are  excluded,  Hughes  v.  Hughes,  3  Bro. 
C.  C.  434.    Barrington  v.  Tristram,  6  Ves.  Jun.  345.    Walker  v.  Shore, 
15  Ves.  122.  Crone  v.  Odell,  1  Ball,  and  Beatty  483.    This  rule  is  the  same 
in  grants  as  in  wills.    In  all  grants  of  estates  in  land  there  must  be  a  person 
in  existence  to  take  at  the  time  the  estate  Tests  by  the  grant ;  therefore,  in 
the  case  of  a  conveyance  to  one  and  his  children  and  their  heirs,  if  he  hat 
children  at  the  time,  the  father  and  all  his  children  take  jointly  in  fge? 
but  if  be  has  no  child,  the  father  alone  takes  :  an  after  born  child  cannot 
take  because  the  gift  was  immediate.     So  if  a  devise  be  to  a  man  and  hid 
children,  if  he  has  children  at  the  time,  the  expressed  intent  of  the  testator 
can  take  effect,  according  to  the  rule  of  the  common  law ;  but  if  A.  devi$e 
his  land  to  B.  and  his  children,  and  B.  hath  not  any  issue  at  the  time  of  the 
devise,  he  takes  an  estate  tail;  for  the  intent,  which  is  the  guide  in  the 
construction  of  a  will,  is  clear  that  the  children  are  to  have  an  estate;  and 
as  immediate  devisees  they  cannot  take,  because  they  are  not  in  rerum 
feoiara,  and  by    way  of  remainder  they  cannot  take,  for  the  devisor  de- 
signed to  give  an  immediate  estate ;  therefore,  the  word  children  shall  in 
such  a  case  operate  as  a  word  of  limitation,  as  if  the  gift  had  been  to  B. 
and  the  issue  of  his  body.    See  Wild's  case,  6  Rep.  16. 

On  these  general  principles  the  law  is  settled  that  where  a  gift  by  will  is 
immediate,  it  must  operate  accordingly.  But  where  a  devise  or  gift  is  to 
one  for  life,  remainder  to  the  children,  or  where  the  distribution  is  post- 
poned to  a  future  time;  then  the  children  born  during  the  life,  or  before 
the  time  appointed  for  distribution,  become  entitled.  Graves  v.  Boyle* 
X  Atk.  509.  Haughton  v.  Harrison,  2  Atk.*29.  Attorney -General  v.  Crispen, 
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them  the  said  J.  F.  and  W.  A.  and  J.  C.  and  their  heifft, 
to  the  uses,  upon  the  trusts,  for  the  intents  and  purposes*  and 
tinder  and  subject  to  the  powers,  provisos,  limitations,  and  de- 
clarations hereinafter  expressed,  limited,  and  declared,  of  and 
concerning  the  same,  that  is  td  say,  as  to  for  and  concerning 
fell  that   my  freehold  messuage  or  tenement  in  which  I  no*  Deriseoftes- 
reside  with  the  chaise-House,  wood-house,  stable,  and  gartlen  tator's freehold 
thereunto  belonging,  and  also  all  that  my  freehold  messuage  ^trustew.'  **' 
or  tenements,  being  No.  5,  in  N.  street  aforesaid,  with  the 
garden  behind  the  same,'  now  in  the  tenure  of  •  *    ■    ■  ,  and 
also  all  that  my  freehold  messuage  or  tenement,  being  No.  4., 
in  N.  street  aforesaid,  with  the  garden  thereunto  belonging, 
now  in  the  tenure  of  together  with  all  the  fixtures  and 

Appurtenances  to  the  said  messuages  or  tenements  and  premises, 
or  any  of  them,  belonging;  to  the  use  of  the'said  trustees,  their 
heirs  and  assigns,  during  the  natural  life  of  my  wife  Sarah, 
upon  trust  from  time  to  time,  doting  the  continuance  of  that  Tokeepth* 
estate,  to  cause  the  same  premises  tor  be  kept  in  good  substan*  BWn?  **  **fd*r 

*•   i  •  iL*  .  .  *  it  i#»         and  insured* 

tial  repair,  and  to  be  kept  insured  from  loss  or  damage  by  fire,  from  fire. 
to  the  full  value  thereof,  or  as  near  thereto  as  may  be,  so  as 
that  in  case  any  such  loss  or  damage  shall  happen,  the  money 
to  be  received  Upon  or  by  means  of  such  insurance,  may  be  ^ 
laid  out  in  reinstating  the  same,  and  to  retain  or  apply  so 
much  of  the  yearly  rents,  issues,  and  profits  of  the  same  pre- 
mises as  shall  be  necessary  for  the  respective  purposes  afore- 
said ;  and  subject  and  without  prejudice  to4  the  trusts  herein- 
before declared,  upon  trust  to  pay  unto  or  empower  my  said 
wife  to  receive  the  rents,  issues,  and  profits  of  the  same  pre- 
mises, or  so  much  thereof  as  shall  remain  unapplied  for  the  Limitation 
purpose  aforesaid,  to  and  for  her  own  use  and  benefit  5  and  nancy'in  com- 
from  and  immediately  after  the  decease  of  my  said  wife,  to  the  mon> in  t"1* 
use  of  my  four  children,  William,  Henry,  James,  and  Eliza-  mainders. 
heth,  as  tenants  in  common,  and  the  several  heirs  of  their  re- 
spective bodies;  and  in  case  there  shall  be  a  failure  of  issue  of 
any  of  such  children,  then  as  to  the  share  or  shares  of  him* 
her,  or  them,  whose  issue  shall  so  fail,  to  the  use  of  the  others 


1  Bro.  C.  C.  386.    Baldwin  ©.  Carver,  Cowp.  309.    Andrews  ©.  Partington, 
3  Bro.  C.  C.  401.    Puisford  v.  Hunter,  3  Bro.  C.  C.  416. 

Under  a  bequest  to  children,  grandchildren  are  not  entitled,  except 
from  necessity ;  as*  if  the  will  would  be  otherwise  inoperative.  Or,  where 
the  testator  has  clearly  shewn  by  other  words  that  he  does  not  use  the 
word  children  in  the  proper  sense,  but  according  to  a  more  extensive  sig* 
ftification.  Radcliffe  v.  Buckley,  10  Ves.  Jun.  195.  by  the  Master  of  tW 
Keilsj  Sir  W.  Grant  Crone  v.  Odell,  1  Ball  and  Beatty,  449. 
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of  them,  as  tenants  in  common)  and  the  several  heirs  of  their 
respective  bodies ;  and  in  case  there  shall  be  a  failure  of  issue 
of  the  bodies  of  all  such  children  but  one,  then  to  the  use  of 
such  one  child,  and  the  heirs  of  his  or  her  body;  and  in  default 
of  such  issue,  to  the  use  of  my  own  right  heirs  for  ever.  And 
as  to  for  and  concerning  all  those  my  three  freehold  messuages 
or  tenements,  numbered  1, 2,  S,  situate  in  N.  street,  aforesaid, 
and  now  in  the  several  occupations  of—,  with  the  gardens 
and  appurtenances  thereunto  respectively  belonging,  to  the 
use  of  the  said  trustees,  their  heirs  and  assigns,  during  the 
natural  life  of  my  said  son  William,  upon  trust  to  support  and 
preserve  the  contingent  remainders,  hereinafter  limited,  from 
being  defeated  or  destroyed,  and  upon  further  trust  from 
time  to  time,  during  the  continuance  of  that  estate  to  cause  the 
said  premises  to  be  kept  in  good  and  substantial  repair,  and  to 
be  kept  insured  from  loss  or  damage  by  fire,  to  the  full  value 
thereof,  or  as  near  thereunto  as  may  be,  so  as  that  in  case  any 
6uch  loss  or  damage  shall  happen,  the  money  to  be  received 
upon  or  by  means  of  such  insurance  may  be  laid  out  in  rein* 
stating  the  same,  and  to  retain  or  apply  so  much  of  the  yearly 
rents,  issues,  and  profits  of  the  said  premises  as  shall  be  neces* 
sary  for  ihe  respective  purposes  aforesaid  ;  and  subject  and 
without  prejudice  to  the  trusts  hereinbefore  declared,  to  pay 
the  rertts,  issues,  and  profits  of  the  same  premises,  or  so  much 
•  thereof  as  shall  remain  unapplied  for  the  purposes  aforesaid, 
for  the  use  and  benefit  of  my  said  son  William,  during  hi* 
natural  life,  and  from  and  immediately  after  the  decease  of  my 
said  son  William,  to  the  «use  of  all  and  every  the  child  and 
children, — [Same  clause  as  before  for  creating  a  tenancy  in 
common  in  tail,  with  cross  remainders,]! — and  in  default  of  such 
issue,  to  the  use  of  my  said  sons  Henry  and  James,  and  daugh- 
ter Elizabeth,  as  tenants  in  common,  and  the  several  heirs  of 
their  respective  bodies,— [Same  clause  as  before,  making  a 
tenancy  in  common,  in  tail,  with  cross  remainders] — and  in 
default  of  such  issue,  to  the  use  of  my  own  right  heirs  for  ever. 
And  as  to  for  and  concerning  all  those  my  seven  freehold 
messuages  or  tenements,  numbered  1,  2,  3,  4,  3,  6,  and  7, 
situate  in ,  with  the  out-houses,  gardens,  and  appurte- 
nances thereunto  respectively  belonging,  as  the  same  are  now 

in  the  several  occupations  of         ■  ,  to  the  use  of and 

,  their  heirs  and  assigns,  during  the  natural  life  of 

my  said  son  Henry,  upon  trust  to  support  and  preserve  the 
contin^eut  remainders  hereinafter  limited  from  being  defeated 
or  destroyed,  and  upon  further  trust  from  time  to  time  [same 
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clause  for  keeping  premises  in  repair  and  insuring  from  fire, 
&c]  and  subject  and  without  prejudice  to  the  trusts  herein- 
before declared  upon  trusts  to  pay  such  rents,  issues,  and 
profits  of  the  last  mentioned  premises,  or  so  much  thereof  as 
shall  remain  undisposed  of  for  the  purposes  aforesaid,  into 
the  proper  hands  of  my  said  son  Henry,  for  his  personal 
support  and  maintenance,  for  which  his  receipts  in  writing, 
signed  with  his  proper  hand;  shall  alone  be  a  sufficient  dis- 
charge.   Provided,  and  my  will  is,  that  in  case  my  said  son  Proviso  again* 
Henry  shall  alien,  or  charge,  or  attempt  to  alien  or  charge  such  cumbering 
his  beneficial  interest,  in  such  rents,  issues,  and  profits,  as  afore- 
said, or  any  part  thereof,  then  and  from  thenceforth  he  shall 
cease  to  have  any  benefit  thereout,  and  such  rents,  issues,  and 
profits,  as  he  my  son  Henry  would  otherwise  have  been  en- 
titled to,  shall  for  the  then  residue  of  his  life  go  and  be  paid 
uato  the  person  or .  persons  who  for  the  time  being  shall  be 
entitled  to  the  remainder  or  reversion  of  the  same  heredita- 
ments and  premises,  expectant  on  the  determination  of  the 
said  estate  so  limited  to  the  use  of  the  said  trustees,  their 
heirs  and  assigns,  during  the  life  of  my  said  son  Henry,  as 
aforesaid ;  and  from  and  immediately  after  the  decease  of  my 
said  son  Henry,  to  the  use  of  all  and  every  the  child  and  child- 
ren of  the  body  of  my  son  Henry,  lawfully  to  be  begotten,  as 
tenants  in  common — [as  before  with  cross  remainders  J— and 
in  default  of 'such  issue,  to  the  use  of  my  said  sons  William 
and  James,  and  daughter  Elizabeth,  as  tenants  in  common,— >- 
[as  before  j — and  in  default  of  such  issue,  to  the  use  of  my  own 
right  heirs  for  ever.    And  as  to  for  and  concerning  all  those 
my  eight   freehold  messuages  or  tenements,  numbered  1, 2, 3, 
4, 5, 6,  7,  8,  situated,  &c.  with  the  appurtenances  thereto   re- 
spectively belonging,  and  now  or  late  in  the  several  occupations 
of,  &c.  to  the  use  of  the  said  trustees,  their  heirs  and  assigns, 
during  the  natural  life  of  my  said  daughter  Elisabeth,  upon 
trust  to  support  and  preserve,  &c.  and  upon  further  trust  [to 
keep  premises  in  repair  and  insured  from  fire,  as  before,}  and 
subject,  and  without  prejudice  to  the  trusts  hereinbefore  de- 
clared upon  trust  to  apply  such  rents,  issues,  and  profits  of  the  Clause  giving 
same  premises,  or  so  much  thereof  as  shall  remain  undisposed  enjo^e"uo 
of  for  the  purposes  aforesaid,  into  the  proper  hands  of  my  *  married 
said  daughter,  for  her  sole  and  separate  use  and  benefit,  ex* 
clusively  of  any  husband  with  whom  she  may  in  term  any.  and 
so  as  the  same  may  not  be  subject  or  liable  to  the  power,  con* 
troul,  debts,  or  engagements  of  any  such  husband ;  and  her 
receipt  alone  to  be  a  sufficient  discharge  for  the  same,  notwith* 

2 
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standing  any  coverture  she  may  be  tinder.  And  in  case  my 
daughter  shall  at  the  time  of  my  death  be  in  her  minority,  and 
unmarried,  then  to  apply  the  same  for  or  towards  her  main- 
tenance and  education,  or  if  my  said  wife  shall  be  living,  to 
pay  the  same  over  to  her  my  said  wife,  in  order  that  she  may 
apply  the  same  for  that  purpose,  and  from  and  immediately 
after  the  decease  of  my  said  daughter,  to  the  use  of  all  and 
every  the  child  and  children  of  the  body  of  my  said  daughter, 
lawfully  to  be  begotten,  as  tenants  in  common — [limitation  to 
her  children  as  before,  remainder  over  on  failure  of  issue  to 
testator's  sons  in  the  same  manner  as  before] — provided  always, 
and  my  will  is  that  it  shall  and  may  be  lawful  to  and  for  the 
Power  to  make  8a^  trustees,  and  the  survivors  and  survivor  of  them,  and 
building  leases  the  executors  or  administrators  of  such  survivor,  by  indenture 
leases.  or  indentures  under  their  or  his  hands  and  seals,  or  hand  and 

seal,  respectively  to  demise  or  lease  such  part  or  parts  of  the 
said  vacant  ground  as  may  not  be  built  upon  at  my  death,  unto 
any  person  or  persons  who  may  be  willing  to  build  upon  the 
same  or  any  part  or  parts* thereof,  for  any  term  or  number  of 
years  not  exceeding  61  years  from  the  making  thereof  re- 
spectively, yet  so  as  that   no  erection  or  building  shall   be 
erected,,  whereby  the  said  street,  called  St.  James's  Street, 
shall  be  rendered  of  less  width  in  any  part  than  30  feet ;  and 
to  demise  or  lease  all  or  any  of  the  residue  of  the  hereditaments 
hereinbefore  devised,  unto  any  person  or  persons,  for  any  term 
or  number  of  years  not  exceeding  SI  years  from  the  time  of 
the  making  thereof,  so  as  in  every  such  lease  so  to  be  made, 
whether  for  building  or  not,  there  be  reserved  and  made  pay- 
able the  best  and  most  improved  yearly  rent  or  rents  that  can 
be  reasonably  had  or  gotten  for  the  hereditaments  and  premises 
thereby  demised,  to  be  incident  to  and  go  along  with  the  im- 
mediate remainder  or  reversion  of  the  said  premises,  without 
taking  any  fine,  premium,  or  foregift,  for  the  making  or  grant* 
ing  of  any  such  lease  or  leases  respectively,  and  so  as  that  in 
every  such  lease  there  be  contained  a  clause  of  re-entry,  for 
non-payment  of  the  rent  or  rents  thereby  reserved,  and  so  as 
that  no  lessee  or  lessees  be  by  any  such  lease  or  leases  autho- 
rised or  empowered  to  commit  waste,  of  exempted  from  pu- 
nishment for  committing  the  same,  and  so  as  the  lessee,  or  re- 
spective lessees  to  whom  any  such  lease  or  leases  shall  be  so 
made,  shall  and  do  execute  a  counter-part  or  counter-parts 
thereof  respectively,  and  enter  into  a  covenant  for  payment  of  ' 
the  rent  or  rents  so  to  be  reserved.    And  as  to  for  and  con- 
oerning  all  those  my  freehold  messuages  or  tenements,  situated 
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in  ,  and  all  those  my  freehold  messuages,  situate  iti 
»  ,  and  all  otbbr  my  hereditaments  hereinbefore, devised 
to  the  said  (trustees)  and  their  heirs,  whereof  no  use  is  herein- 
before limited  or  declared,  with  their  appurtenances,  to  the 
use  of  them,  the  said  trustees,  their  heirs  and  assigns,  for  ever,' 
but  nevertheless  upon  the  trusts  hereinafter  declared  con- 
cerning the  same:  and  I  give  and  bequeath  my  leasehold 
messuage  and  tenements,  situated  behind  the  three  last  men- 
tioned messuages,  and  also  my  leasehold  messuages  and  tene- 
ment, situate  in ,  with  their  respective  appurtenances, 

Unto  the  said  trustees,  their  executors,  administrators,  and 
assigns,  for  all  such  term  or  terms  of  years,  as  1  shall  have 
therein  at  the  time  of  my  decease,  but  nevertheless  upon  the 
trusts  hereinafter  declared  concerning  the  same.     And  as  to 
for  and  concerning  as  well  the  freehold  messuages,  tenements, 
and  hereditaments  hereinbefore  lastly  mentioned,  or  referred 
to,  as  the  said  leasehold  messuages,  tenements,  and  premises, 
I  will  and  declare  that  the  trustees  or  trustee  thereof  re- 
spectively, for  the  time  being,  do  and  shall,  so  soon  as  con-  P"*cti<mto 
veniently  may  be  after  my  decease,  sell  and  absolutely  dispose  freehold  and 
of  the  same  together  or  in  parts,  by  public  auction  or  pri-  J^J?^^ 
vate  contract,  as  to  them  or  him  shall  seem  expedient,  for  the  convert  all  inter 
best  price  or  prices  that  can  be  reasonably  procured  for  the  j^™kereoat 
same;  and  as  to  the  money  arising  by  and  from  such  sale  or  fane™i*nd 
sales,  and  also  as  to  the  clear  yearly  rents,  issues,  and  profits,  charge*,  and 
arising   from  the  said  freehold  and   leasehold  premises    so  2rortSce'°to 
hereinbefore  directed  to  be  sold  as  aforesaid,  in  the  mean  time,  finish  certain 
Until  the  same  shall  be  sold,  I  will  and  declare  that  the  same  completed,  and 
respectively  shall  be  deemed  to  be  part  of  my  personal  estate,  to  lav  out 1{*C 
and  go  according  to  the  dispositions  thereof  hereinafter  con-  funds,  to  ac- 
tained ;  and  I  direct  that  the  receipts  of  the  said  trustees,  their  ^"ou^rcsl 
heirs,  executors,  administrators,  or  assigns,  for  the  money  aris-  son  arrives  at 
ing  by  any  such  sale  or  sales,  shall  be  good  discharges  for  the  ^  aMde*!?* 
same,  or  so  much'  thereof  as  shall  be  therein  expressed  to  be  re-  among  the 

.  •    .  -  i  \»   ■  children. 

ceived ;  and  that  the  purchaser  or  purchasers  of  the  same  seve- 
ral hereditaments  and  premises,  or  any  part  thereof,  his,  her,  or 
their  heirs,  administrators,  or  assigns,  shall  not  be  answerable 
for  any  loss,  misapplication,  or  non-application  thereof.  And  as 
to  all  my  goods,  chattels,  and  personal  estate,  not  by  this  my 
will  specifically  disposed  of,  I  give  the  same  unto  the  said 
trustees,  upon  trust,  in  the  first  place  to  pay  thereout  all  my 
just  debts,  (including  all  such  ground-rents  and  premiums  of 
insurance  as  may  be  owing  from  me  at  the  time  of  my  death,) 
aad  my  funeral  and  testamentary  charges ;  and  in  the  next 
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place,  the  pecuniary  legacies  given  by  this  nay  will ;  and  after 
making  all  such  payments,  to  lay  out  so  much  of  the  residue 
as  may  be  necessary  in  finishing  any  messuages  or  other  build- 
ings which  may  happen  to  be  building  by  me  on  the  said  va- 
cant ground,  at  the  time  of  my  death ;  and  to  lay  out  the  sur- 
plus, if  any,  in  the  purchase  of  3  per  cent,  consolidated  bank 
annuities,  in  the  names  of  them  the  said  trustees,  or  the  soiv 
vivors  or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor ;  and  as  to  such  bank  annuities,  I  will  and 
direct  that  they  the  said  trustees  or  trustee  thereof,  for  the 
time  being,  do  and  shall  place  out  the  dividends  or  interest 
arising  thereupon,  from  time  to  time,  until  my  said  son  James 
shall  attain  the  age  of  21  years,  (or  in  case  he  shall  die  before 
that  age,  until  the  period  shall  arrive  when  he  would,  if  liv- 
ing, have  attained  that  age,)  in  the  purchase  of  like  annuities 
so  as  to  cause  as  great  an  accumulation  of  stock  as  may  be; 
and  when  and  so  soon  as  my  said  son  James  shall  attain  the 
said  age,  or  the  period  shall  arrive  when  he  would,  if  living, 
have  attained  that  age,  then  to  transfer  one  fourth  part  of  sack 
bank  annuities  as  shall  have  been  so  purchased  as  aforesaid, 
unto  my  said  son  William,  his  executors  or  administrators; 
one  other  fourth  part  unto  my  said  son  Henry,  his  executors 
or  administrators ;  one  other  fourth  part  unto  my  said  daugh- 
ter Elizabeth,  her  executors  or  administrators ;  and  the  re- 
maining fourth  part  unto  my  said  son  James,  his  executors  or 
administrators;  and  I  give  and  bequeath  to  my  said  wife  all 
my  household  goods  and  furniture,  plate,  rings,  watches,  china, 
ornaments,  linen,  and  wearing  apparel,  books  on  the  subject 
of  divinity,  prints,  and  such  of  my  drawings  as  are  in  frames. 
And  1  do  hereby  will  and  declare  that  such  stock  in  the  pub- 
lic funds  as  may  at  my  death  be  standing  in  the  joint  names  of 
my  said  wife  and  myself  shall  be  hers  absolutely.  I  give  and 
bequeath  to  my  son  Henry  all  my  books,  manuscripts,  papers, 
and  drawings,  (except  those  given  to  my  wife,  and  such  books 
as  contain  matters  relating  to  my  business  unfinished,  and  say 
books  of  account,  and  books  relative  to  my  estates,  all  which 
I  direct  shall  be  retained  by  my  executors.)  I  will  that  ay 
executors  do  pay  out  of  my  personal  estate  200/.  for  the  board 
and  education  of  my  nephew  H.  T.  until  he  shall  be  fit  to  be 
put  out  apprentice,  and  then  that  they  do  pay  the  further 
of  200/.  with  him  as  an  apprentice  fee.  (2)    I  give  to  my 


(8)  If  a  legacy  be  given  for  the  benefit  of  an  infant  in  ooe  way,  mmA  it 
cannot  be  applied  in  that  way,  it  may  be  applied  for  his  benefit  in  another 
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William  20/.  to-be  laid  out  for  him  as  my  executors  hereafter 
named  shall  think  proper.     I  forgive  my  Bon-in-law  W.  T.  the 
debt  of  100/.  which  he  owes  to  me,  and  direct  my  executors  to  Debt  jeleued. 
deliver  up  to  him  the  bond  whereby  the  same  is  secured  to  me, 
to  be  cancelled.  (3)     I  do  hereby  nominate,  constitute,  and 
appoint  the  said  J.  A.,  W.  A.,  and  J.  C,  c  xecutorsof  this  Executors  ap- 
my  last  will  and  testament ;  and  I  give  to  them  the  snm   of  fe°^t0*  each 
SO/,  each,  as  some  compensation  for  their  care  and  trouble  in  for  care  and 
the  execution  of  the  trusts  hereby  in  them  reposed;  and  direct    rou 
the  same  to  be  paid  to,  or  retained  by  them,  as  soon  as  con- 
veniently may  be  after  my  decease.     1  give  and  bequeath  to 
my  brother  and  to  my  two  sisters  and  to  my  wife's  son 
—the  sum  of  20/.  each  to  be  paid  to  them  respectively,  as 
soon  as  conveniently  may  be  after  my  decease.     And  I  appoint  Appoints  his 
my  said  wife  guardian  of  such  of  my  children  as  shall  be  under  JJjJ  ateTher* 
the  age  of  21  years  at  my  decease ;  and  after  her  decease  I  decease  the 
appoint  my  said  trustees  and  the  survivors  or  survivor  of  them      *  ei* 
the  guardians  or  guardian  of  such  of  my  children  as  may  be 
then  minors  until  they  respectively  shall  arrive  at  the  age  of 
81  years,  and  I  do  direct — [clause  indemnifying  the  trustees, 
ftcj 

In  witness,  &c. 


No.Si 

A  will  disposing  of  real  and  personal  Estate  by  way  of  Pto* 

vision  for  Children. 

THIS  is  the  last  will  and  testament  of  me,  S.  K.  of Directions  for 

,  &c.     I  desire  to  be  buried  in  the  vault  which  I  have  burial. 


**y,  as  if  it  be  to  put  him  into  orders,  and  he  becomes  a  lunatic  ;— and 
where  a  legacy  is  given  as  an  apprentice  fee,  if  the  boy  is  not  pnt  out  ap- 
prentice, he  will  be  entitled  to  this  legacy  when  he  comes  of  age.  Barton 
».  Cooke,  5  Ves.  J.  461. 

(3)  If  W.  T.  should  die  in  the  testator's  life-time,  this  legacy  would  not 
lapse,  l  Ves.  J.  49.,  1  P.  Wms.  83.  But  it  is  to  be  observed,  that  such  a 
legacy  will  not  prevail  in  equity  against  creditors;  it  is  good,  however, 
against  executors  •,  and  if  an  action  be  brought  for  it  by  executors,  the 
Court  will  grant  an  injunction.    3  A  Ik.  581.    1  P.  Wms*  86.  (n.  2.) 
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lately  made  in  the  parish  church  of———,  in  the  said 
Family  grave-  county ;  and  I  earnestly  request  that  my  wife  and  son  and  all 
preserved.        those  who  for  the  time  being  shall  be  entitled  to  the  rents  and 

profits  of  my  messuages,  lands,  tenements,  and  hereditaments 
hereinafter  devised,  will  pay  due  attention  to  the  keeping  up 
of  those  graves  and  grave-stones  of  my  family,  which  are  in 
the  church-yard  of  F.  in  the  said  county,  and  to  which  grave- 
stones I  have  lately  put  bead  and  foot-stones.  I  give  and  be- 
queath unto  my  dear  wife,  and  to  my  only  son  S.  K.,  and  to 
my  son-in-law  M.  R.,  and  to  my  only  daughter  R.  M.  D.  his 

wife,  the  sum  of /.  a  piece  for  mourning;  aud  for  the  like 

x  purpose  I  give  unto  C.  my  son's  wife  the  sum  of—/,  and 

to  her  two  sons,  U.  S.  W.  and  I.  S.  W. /.  a-piece,  and  to 

my  niece  A.  L.  the  sum  of /.    I  also  give  and  bequeath 

Jewels,  plate,  unto  my  said  wife  all  the  ornaments  of  her  person,  and  all  my 
household  '  jewels,  plate,  linen,  china,  and  all  my  household  goods  and 
f00^!  ""*  .*.    furniture  whatever  and  wheresoever,  and  all  my  books,  and 

furniture,  with  '  .  J  ; 

implements  of  all  my  horses  and  other  cattle,  and  my  chaise,  carts,  carriages, 
■tockof  wines!  an^  implements  of  husbandry,  and  also  all  my  stock  of  wines 

and  other  liquors  whatever,  to  hold  to  her  as  her  own  abso- 
lute property.  I  also  give  to  my  said  wife  the  use  and  enjoy* 
ment  of  all  my  pictures,  prints,  and  drawings,  during  her  life; 
and  from  and  after  her  decease  I  give  to  my  daughter  R.  M. 
D.  the  picture  of  herself;  but  the  rest  of  my  pictures,  and  all 
my  prints  and  drawings,  I  give  to  my  said  son  S.  K,  I  give 
and  bequeath  to  I.  N.  of  T.  in  the  said  county,  esquire,  and 
to  C.  B.  the  younger  of  W.  in  the  said  county,  esquire,  the 

sum  of /.  a-piece,  to  be  laid  out  in  the  purchase  of  some 

small  piece  of  plate,  to  be  kept  by  them  respectively,  as  a  me- 
Charltahle  he-  mortal  of  the  friendship  subsisting  between  us.  I  order  and 
ques  s.  direct  the  sum  of — /.  to  be  divided  as  my  wife  shall  think  pro- 

per, or  in  case  of  her  death  as  my  said  son  shall  think  proper, 
among  such  of  the  poor  persons  resident  in  or  belonging  to 

the  parish  of  St.  L.  in  I aforesaid,  where  I  live,  as 

shall  happen  to  be  upon  my  Christmas  list,  and  to  have  re- 
ceived a  small  donation  by  my  order  at  the  Christmas  preced- 
ing my  death.  I  likewise  order  and  direct  the  sum  of /.  to  be 

divided  or  given  as  my  wife  shall  think  proper,  to  or  amongst 
any  poor  family  or  families  of  the  aforesaid  parishes  of- 

and which  shall  seem  to  her  to  be  most  deserving  of  such 

reward  or  assistance :  and  the  rest,  residue,  and  remainder  of 
my  personal  estate  not  hereinbefore  specifically  bequeathed, 
after  payment  of  my  debts,  legacies,  funeral,  and  testamentary 
charges,  I  give  and  bequeath  to  .the  said  G.  H.  and  C.  B.,  their 
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executors,  administrators,  and  assigns,  upon  and  for  such  and 
the  like  trusts,  intents,  and  purposes  as  are  hereinafter  men- 
tioned and  declared  respecting  the  rents,  issues,  and  profits  of 
the  hereditaments  hereinafter  given  and  devised  to  them  for 
the  term  of  500  years,  during  the  continuance  thereof.     I  no- 
minate and  appoint  my  said  wife  M.  K.  sole  executrix  of  this 
ray  last  will  and  testament,  thinking  it  may  be  more  readily 
executed  by  one  person  than  by  two ;  yet  I  earnestly  request 
and  hope  that  my  said  son  will  to  the  utmost  of  his  power  aid 
and  assist  his  mother  in  the  due  execution  thereof.     And  as  to 
for  and  concerning  my  messuages,  farms,  lands,  tenements, 
and  hereditaments  next  hereinafter  mentioned,  (that  is  to  say)  Eatatea  to 
i        »    ■ —  I  give,  devise,  and  confirm  the  same,  with  their  wife  for  life, 
respective  appurtenances,  unto  and  to  the  use  of  my  said  wife 
for  and  during  the  term  of  her  natural  life  ;  and  from  and  after 
her  decease  unto  and  to  the  use  of  my  said  son  S.  K.  his  heirs  and 
assigns,  for  ever     And  as  to  for  and  concerning  my  messuage 
or  tenement,  farm,  lands,  and  hereditaments  in  C afore- 
said, now  in  the  occupation  of  ,  I  give  and  devise  the 

same,  with  their  respective  appurtenances,  unto  and  to  the 
use  of  my  said  wife  for  and  during  the  term  of  her  natural 
life ;  and  immediately  from  and  after  her  decease  then  as  to 
for  and  concerning  the  same  premises,  and  from  and  imme- 
diately after  my  own  decease  as  to  for  and  concerning  the 
following  estates,  (that  is  to  say)  my  freehold  messuages,  &c. 
[various  parcels  and  descriptions  of  freehold  property]  I  give 
and  devise  the  same,  with  their  respective  appurtenances,  unto 
and  to  the  use  of  them  the  said  6.  N.  and  C.  B.,  their  execu-  a  term  of'500 
tors,  administrators,  and  assigns,  for  and  during  the  term  of  years  "^^ 
500  years,  to  be  computed  from  the  day  of  my  decease,  and 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended 
without  impeachment  of  waste ;  but  nevertheless  upon  and 
for  the  trusts,  intents,  and  purposes  hereinafter  expressed  and 
declared  concerning  the  same  term ;  and  (subject  as  aforesaid) 
from  and  immediately  after  the  determination  of  the  said  term 
of  500  years,  and  in  the  mean  time  subject  thereunto  and  to 
the  trusts  thereof,  unto  and  to  the  use  of  the  said  S.  K,  and  his 
wigns,  for  and  during  the  term  of  his  natural  life  without 
impeachment  of  waste,  and  from  and  after  his  decease  [to  the 
children  of  the  said  S.  K.  the  son  in  strict  settlement,  remain- 
der to  the  testator's  right  heirs.]  And  as  to  for  and  concern-  Trusts  of  the 
ing  the  said  term  of  500  years  hereinbefore  limited  to  the  said  tenn  declared. 
G.  N.  and  C.  B.,  their  executors,  administrators,  and  assigns 
a*  aforesaid,  I  will  and  declare  that  the  said  G.  N.  and  C.  B« 
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tleir  executors,  administrators,  and  assign*,  do  and  shall  stand 

and  be  possessed  of  the  messuages,  lands,  and  hereditaments 

comprised  therein,  upon  the  trusts  following,  (that  is  to  say) 

upon  trust  that  they  the  said  trustees,  or   trustee  for  the 

time  being,  do  and  shall  with  and  out  of  the  respective  rente, 

issues,  and   profits  of  the  said  hereditaments  and  premises 

therein  comprised,  or  by  mortgage  or  sale  of  a  competent  part 

of  the  same  premises  for  all  or  any  part  of  the  said  term,  or 

by  both  of  those  means,  (1)  raise  and  levy  such  sum  and  sums 

of  money  as  shall  be  necessary  for  paying  so  much  of  my  debts, 

To  make  up     legacies,  funeral,  and  testamentary  charges  as  my  personal  ea- 

thc  deficiency^  j^e,  not  specifically  bequeathed,  may  happen  to  fall  short  m 

estate  in  pay-    payment  of,  and  do  and  shall  apply  such  money  so  to  be  raised 

and  lament-  *n  discharge  thereof  accordingly,  and  subject  thereto,   upoa 

ary  charges,      trust  that  they  the  said  trustees,  or  trustee  for  the  time  being, 

fegacies.*  **     do  and  shall  by  both  or  either  of  the  aforesaid  means  raise, 

levy,  and  pay  the  following  clear  annual  sum  of  money  during 
the  life  of  my  said  daughter  S.  D.  (that  is  to  say)  the  annual 

And  subject     gum  cf /.  (if  my  wife  shall  survive  me)  as  long  as  my  said 

an^nnuafsum  daughter  and  my  said  wife  shall  both  be  living ;  and  in  case  ray 
tohiadaugh-  ^jj  daughter  shall  survive  my  said  wife,  then  the  annual  sum 
creased  after     of— -/.  during  the  residue  of  the  life  of  my  said  daughter; 

the  te?tato°/s    but if  mJ  *aid  wife  9ha11  die  in  W  "fe-tim*)  ^en  the  said  an- 

widow,  and  to  fltial  sum  of /•  to  commence  from  the  time  of  my  death; 

separate  use**    the  said  annual  sum  of—*—/,  or  — —  I.  as  the  case  shall  happen 

as  aforesaid,  to  be  paid  by  equal  half-yearly  payments,  on  the 
84th  day  of  June  and  25th  day  of  December  in  every  year, 
clear  of  taxes,  and  without  deduction,  the  first  payment  of  the 
said  annual  sum  of  —  /.  to  be  paid  on  such  of  the  said  days  as 
shall  first  happen  next  after  my  decease,  in  case  my  said  wife 
shall  be  living  at  such  day  of  payment,  and  the  first  payitientof 
the  said  annual  sum  of——/,  to  be  made  on  such  of  the  said  days 
as  shall  first  happen  next  after  the  decease  of  the  survivor  of 
me  and  my  said  wife ;  and  upon  trust  that  they  the  said  trustees* 
or  trustee  for  the  time  being,  do  and  shall  pay  such  of  the  said 
annual  sums  of — *-/.  and  - — /.  as  shall  be  subsisting  or  ought 
to  be  raised' as  aforesaid,  unto  such  person  or  persons  ooly, 
and  for  such  intents  and  purposes  only  as.my  said  daughter,  by 


(1)  These  last  words  seem  to  be  proper,  since  without  such  words,  or  the 
addition  of  the  plural  words  "  sales  and  mortgages,*'  it  might  be  doubled 
whether  the  trustees  having  raised  the  money  by  mortgage  could  after- 
wards sell  to  pay  off  that  mortgage,  however  beneficial  such  aa  arrange- 
BMnt  might  be  %  see  12  Yes.  J.  48. 
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any  writing  or  writings  under  her  hand  shall  direct  or  appoint, 
notwithstanding  her  present  or  any  future  coverture ;  and  for 
want  of  such  direction  or  appointment  then  do  and  shall,  [for 
the  separate  use  of  the  daughter,  vide  ante,  page  345]  and  in 
case  my  said  daughter  shall  have  one  or  more  child  or  children, 
then  upon  trust  that  they  the  said  G.  N.  and  C.  B.,  their  exe- 
cutors, administrators,  and  assigns,  do  and  shall,  after  the  de- 
cease of  my  said  daughter,  but  not  before,  and  when  and  as  ^nd,aft!riihc 
any  such  child  or  children  shall  attain  their  respective  age  and  daughter,  to 
ages  of  21  years,  (if  my  said  daughter  shall  then  be  dead,)  by  ^J^™ 
both  or  either  of  the  aforesaid  means  (but  subject  and  without  rcn,  to  vary 
prejudice  to  the  trusts  hereinbefore  declared  concerning  the  Jj^ !£&*>"*' 
same  term)  raise  and  levy  such  sum  or  sums  of  money,  for  become  rested 
tbe  portion  or  portions  of  such  child  or  children-  as  is  or  are  ^^  a^. 
hereinafter  mentioned  (that  is  to  say)  if  there  shall  be  only  one 
cbild  of  my  said  daughter,  who  shall  attain  the  said  age  of  21 
years,  then  the  sum  of — /.  for  the  portion  of  such  one  cbild  : 
if  there  shall  be  two  such  children,  and  no  more,  who  shall 
live  to  attain  that  age,  then  the  sum  of  — /.  for  the  portions  of 
such  two  children,  the  sum  to  be  equally  divided  among  them ; 
and  if  there  shall  be  three  or  more  such  children,  who  shall 
live  to  attain  that  age,  then  the  sum  of — /.  for  the  portions  of 
such  three  or  more  of  them,  the  same  to  be  equally  divided 
between  or  among  them ;  such  portion  or  portions  as  is  or  are 
hereby  provided  for  such  child  or  children,  to  become  a  vested 
interest,  or  vested  interests,  in  him,  her,  or  them  respectively, 
as  and  when  he,  she,  or  they  respectively  shall  attain  the  age  . 

of  twenty-one  years,  after  the  decease  of  my  said  daughter,  to         / 
he  paid  at  the  end  of  six  calendar  months  next  after  their  at- 
.    taining  such  age  and  ages,  with  interest  for  such  six  months, 
*  at  the  rate  of — /.  per  cent,  per  annum.     But  as  to  such  of 
them  as  shall  attain  that  age  in  the  life-time  of  my  said  daugh- 
ter, the  payment  of  their  portions  shall  be  postponed  until  the 
end  of  six  calendar  months,  next  after  her  decease,  and  to  be 
paid  with  like  interest  for  such  six  last-mentioned  months ;  and 
upon  this  further  trust,  that  the  said  G.  N.  and  C.  B.,  their 
executors,  administrators,  or  assigns,  do  and  shall,  by  both  or  mean  time 
either  of  the  aforesaid  means,  raise,  levy,  and  pay,   such  ^miliniwiS 
annual  sum  or  sums  of  money,  for  or  towards  the  maintenance  for  each,  an 
and  education  of  such  child  or  children  of  my  said  daughter,  cqu?4ienfto 
as  shall  be  under  the  age  of  twenty-one  years,  at  her  decease,  tiie  interest  of 
as  shall  be  equal  to  the  interest  of  his,  her,  or  their  expectant  portions. 

.portion,  or  respective  portions,  at  the  rate  of per  cent. 

Jfer  annum,  until  the  same  shall  respectively  become  vested 
▼ol.  ii.  2  a 
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And  if  no  child,  aforesaid.    And  upon  this  farther  trust,  that  if  my  said  daughter 

benefif  8then  ^N  no*  ^ave  a  child,  or  having  any  such  child  or  children, 
to  raise  across  they  shall  all  die  under  the  age  of  twenty-one  years,  so  as  not 
posed  of  among  *°  become  entitled  to  receive  the  portion  and  portions  herein- 
specified  per-     before  provided  for  them  as  aforesaid,  then  upon  trust  that 

sons,  accord-      At  .  |  -        i        •        i     .  i  i    t    n 

in*  to  the  the  said  trustees  or  trustee,  for  the  time  being,  do  and  shall, 
Sl£nJap~   by  both  or  either  of  the  aforesaid  means,  (but  subject,  an* 

without  prejudice,  as  aforesaid,)  raise  and  levy  such  sum  or 

sums  of  money,  not  exceeding  in  the  whole  the  sum  o  f L 

of  lawful  money  of  Great  Britain,  as  my  said  daughter  by  any 
deed  or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation,  under  her  hand  and  seal,  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament,  or  by 
any  writing  in  the  nature  of  her  last  will  and  testament,  to  be 
signed  and  published  in  the  presence  of  and  attested  by  three 
or  more  such  witnesses,  shall,  notwithstanding  her  present 
or  any  future  coverture,  think  fit  to  direct  and  appoint ;  and  do 
and  shall  pay  such  sum  or  sums,  if  any,  as  shall  be  so  directed 
to  be  raised,  not  exceeding  the  said  sum  of — /.  as  aforesaid, 
unto  or  amongst  such  one  or  more  of  the  present,  or  any  other 
son  or  sons,  daughter  or  daughters,  of  my  said  son  S.  K.,  at 
such  time  or  times,  and  in  such  share  and  shares,  manner  and 
form,  as  my  said  daughter  shall  by  the  same,  or  any  other 
deed,  writing  or  writings,  under  her  hand  and  seal,  with  or 
without  power  of  revocation,  60  attested  as  aforesaid,  or  by 
such  last  will  and  testament,  or  writing  in  nature  thereof,  as 
aforesaid,  direct  or  appoint.  And  in  order  to  facilitate  any 
mortgage,  or  sale  of  mortgages,  or  sales  of  the  same  mes- 
suages, farms,  lands,  tenements,  and  hereditaments,  or  any 
part  or  parts  of  them,  for  any  of  the  trusts  and  purposes 
aforesaid,  I  hereby  declare,  that  the  receipt  or  receipts  of  the 
said  trustees  or  trustee,  for  the  time  being,  shall  be  a  suffi- 
chasersanotPto"  c*ent  discharge,  or  sufficient  discharges,  to  the  mortgagee  or 
be  answerable    mortgagees,  purchaser  or  purchasers  of  any  of  the  same  mes- 

fortheappli-  r  i      j      *  .  j  .  •• 

cation  of  the     suages,  farms,  lands,  tenements,  and  hereditaments,  or  of  any 

part  or  parts  thereof,  for  his,  her,  or  their  mortgage  or  consi- 
deration-money, or  for  so  much  thereof  as  in  such  receipt  or 
receipts,  shall  be  expressed  to  be  received ;  and  that  such  mort- 
gagee or  mortgagees,  purchaser  or  purchasers,  his,  her,  or  their 
executors,  administrators,  or  assigns,  shall  not  afterwards  be 
accountable  for  any  misapplication  or  non-application  thereof, 
neither  shall  he,  she,  or  they  respectively  be  concerned  to 
enquire  into  the  necessity  of  making  any  such  mortgage  or 
jale,  for  any  of  the  purposes  aforesaid.    Provided,  ami  111/ 


Receipts  of 
trustees  to  be 
^discharges, 
and  the  mort- 


mortgage  or 
purchase  mo- 
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will,  further  is*  that  it  shall  he  lawful  for  the  said  trustees  or  Trustees  em- 
trosfee,  for  the  time  being  (with  the  consent  of  my  said  son  P°were*  ^ith 

7  .  *  x  .  J  consent  of  the 

signified  in  writing,  under  his  hand,  if  living,  ,pnd  if  not,  then  son  to  apply 
at  the  discretion  of  them  or  him,  my  said  trustees  or  trustee,)  J^TJJIJfof 
to  apply  so  much  of  the  rents,- issues,  and  profits  of  the  pre-  the  rents  and 
mises  comprised  in  the  term,  as  to  them  or  him  shull  seem  ex-  pairing ^n^re- 
pedient,  in  or  for  the  purposes  of  repairing  or  rebuilding  any  buildinfr 
of  the  messuages  or  buildings  upon  the  said  farm   and  lands, 
or  improving  the  same,  or  any  of  them,  and  also  to  fell,  cut 
down,  and  dispose  of  any  of  the  timber  or  trees  growing  or 
being  thereupon,  for  all  or  any  of  the  last-mentioned  purposes ;  And  subject 
and,  subject  to  the  trusts,  interests,  and  purposes,  hereinbefore  Jbo'veV"18!" 
declared,  of  and  concerning  the  messuages,  farms,  lands,  tene-  tioned,  to  in-  . 
men  Is,  and  hereditaments,  comprised  in  the  said  term  of  500  pf**  rents^and 
years,  I  declare  my  will  and  mind  to  be,  that  the  said  trustees  profits,  in  the 
or  trustee,  for  the  time  being,  do  and  shall,  during  the  first  the  first  21 
twenty-one  years  of  the  said  terra  of  500  years,  to  be  computed  f**™a0/  tbte  m 
from    the  fifth  day  of  April,  or  10th  day  of  October,  next  tator's  de«tli, 
preceding  my  death,  lay  out  and  invest,  with  the  consent  of 
my  said  son,  if  living,  in  writing,  under  his  hand,  and  if  not, 
then  at  the  discretion  of  such  trustees  or  trustee),  the  residue 
and  clear  surplus  of  the  yearly  rents,  issues,  and  profits  of  the 
said  premises,  remaining  after  paying  such  the -said  annual  sums 

of /.  or /.  for  the  separate  use  of  my  said  daughter; 

and  such  annual  sum  as  shall,  for  the  time  being,  be  applicable 
for  such  maintenance  as  aforesaid,  and  the  interest  of  any  such 
portion  or  portions  hereinbefore  directed  to  be  raised  as  shall 
be  carrying  interest,  and  also  of  any  such  mortgage  or  mort- 
gages as  may  be  made  in  pursuance  of  the  trusts  hereinbefore 
declared,  and  after  application  of  such  sum  or  sums  of  money, 
as  it  may  be  thought  proper  to  dispose  of,  for  such  rebuilding, 
repairing,  or  improving,  as  aforesaid,  in  the  public  stocks  or 
funds  of  Great  Britain,  or  in  or  upon  securities  of  that  go- 
vernment, or  real  securities  in  England,  at  interest,  and  in 
like  manner,  from  time  to  time,  to  invest  the  dividend*,  interest, 
or  annual  proceeds  of  such  stocks,  funds,  or  securities,  so  as 
within  that  period  to  produce  as  great  an  accumulation  of 
capital  as  reasonably  may  be  in  the  nature  of  compound  in- 
terest. Provided,  nevertheless,  and  I  declare  my  mind  and 
will  to  be,  that  such  investments  shall  cease  at  the  end  of  10 
or  15  years  of  the  said  term  of  21  years,  if  my  said  son  shall 
in  his  lifetime  so  direct  the  same,  by  any  writing  under  his 
band,  to  be  attested  by  two  or  more  credible  witnesses;  and 

SaS 
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thell  I  will  and  direct  that  the  Raid  trustees  or  trustee,  for 
the  time  being,  do  and  shall  stand  possessed  of  and  interested 
in  such  stocks,  funds,  or  securities,  as  shall  have  been  so  from 
time  to  time  purchased,  upon  the  trusts  hereinafter  declared 
Proviso  for  tbe  concerning  the  same.  Provided,  that  when,  and  so  soon  as  all 
J^°g  °     e   and  every  the  trusts  hereinbefore  declared  concerning  the  said 

term  of  500  years,  shall  in  all  things  have  been  fully  performed, 
satisfied  or  discharged,  or  shall  have  become  incapable  of  being 
carried  into  execution,  and  they,  the  said  G.  N.  and  C.  B., 
and  each  of  them,  and  the  executors,  administrators,  and 
assigns  of  them,  and  each  of  them,  shall  be  fully  reimbursed 
and  satisfied  all  co3ts,  charges,  and  expenses,  occasioned  by 
or  relating  to  the  trusts  of  the  said  term  of  500  years,  then 
the  same  term,  or  so  much  as  shall  remain  undisposed  of  for 
the  purposes  aforesaid,  shall  cease,  determine,  and  be  absolutely 
void  to  all  intents  and  purposes  whatever,  (any  thing  herein, 
&c.)  Provided  also,  and  I  hereby  declare  that  it  shall  and 
may  be  lawful  to  and  for  my  said  son  S.  K.,  from  time  to  time, 
and  at  all  times  during  his  natural  life,  and  after  his  decease 
to  and  for  the  person  or  persons,  who,  for  the  time  being,  shall, 
under  and  by  virtue  of  the  limitation  hereinbefore  contained, 
be  entitled  to  the  hereditaments  comprised  in  the  said  term  of 
500  years,  either  in  possession,  or  in  remainder,  after  the  de- 
termination of  the  same  term,  if  he,  she,  or  they  thall  have 
attained  the  age  of  21  years,  and  if  not,  then  for  his,  her,  or 
their  guardian  or  guardians,  [power  to  lease,  see  before,  p. 
346.]  And  as  to  for  and  concerning  all  my  copyhold  mes- 
suages, farms,  lands,  tenements,  and  hereditaments,  with  their 
respective  appurtenances,  not  hereinbefore  disposed  of  for  the 
benefit  of  my  said  wife,  during  her  life,  with  remainder  for  the 
benefit  of  my  said  son  and  his  heirs,  I  give  and  devise  the 
same  unto  and  to  the  use  of  the  said  8.  K.,  my  son,  his  heirs  and 
assigns  forever;  yet  nevertheless  upon  such  trusts,  intents  and 
purposes  as  will  correspond  with  the  uses,  trusts,  interests,  and 
purposes  hereinbefore  expressed  and  declared,  of  and  concern* 
ing  my  said  freehold  messuages,  farms,  lands,  tenements,  and 
hereditaments,  comprised  in  the  term  of  500  years,  either  in 
possession,  or  in  remainder,  after  the  decease  of  my  said  wife, 
and  with  which  estates  such  copyhold  premises  are  respectively 
held  and  enjoyed,  and  under  and  subject  to  such  and  the  same 
powers,  provisos,  and  declarations,  or  as  near  thereto  as  may 
be,  and  the  different  nature  of  the  tenure,  and  the  rules  of  law 
and  equity  will  admit  of.     And  as  touching  soch  stocks,  funds, 
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and  securities  as  shall  have  been  so  purchased  as  aforesaid, 
I  will  and  declare  that  the*  said  trustees  thereof,   for  the  Trusts  of  the 
time  being,  do  and  shall  stand  possessed  of,  and  interested  in  g^ck*111*1** 
the  same,  upon  the  trusts  following,  that  is  to  say,  upon  trust  To  permit  the 
that  they  or  he  do  and  shall  pay  unto,  or  empower  my  said  son  the  di^Uends6 
(if  living,)  or  his  assigns,  to  receive  the  dividends  or  interest  f<£life> ftnd 
thereof,  during  his  natural  life,  and  from  and  immediately  after  to  go  according 
his  decease,  (or  in  his  life-time,  if  he  shall  so  direct,  by  any  such  t0™J  "PP0"^- 

7.\  .  .  *        4  ment  among 

deed  or  writing  as  hereinafter  is  mentioned,)  do  and  shall  pay  hij  younger 
or  transfer  such  stocks,  funds,  or  securities,  unto  such  one  child,  c    dreQ* 
or  to  and  amongst  such  two  or  more  of  the  children  of  my 
said  son,  (other  than  and  except  an  eldest  or  an  only  son,  for 
the  time  being,)  at  such  age  or  time,  and  if  more  than  one,  at 
such  ages  or  times,  in  such  shares  and  proportions,  and  in  such 
manner  and  form  as  my  said  son,  by  any  deed,  &c.  shall  direct 
or  appoint ;  and  in  default  of  such  direction  or  appointment, 
then  the  fame  nhall   become  vested  in  such  two  or  more  of 
the  children  of  my  said  son,  (other  than  and  besides  such 
eldest  and  only  son),    as  shall  attain  the  age  of  SI  years,  in 
equal  shares :  but  if  there  shall  be  no  more  than  one  such  child, 
(other  than  and  besides  such  eldest  or  only  son,)  who  shall 
attain  such  age,  then  one  moiety  only  thereof  shall  vest  in 
such  child,  and  the  other  moiety  shall  be  considered  as  having 
vested  in  my  said  son,  and  be  paid  or  transferred  accordingly 
to  his  executors,  administrators,  or  assigns :  and  in  case  there 
shall  be  no  child  of  my  said  son,  (other  than,  &c.)  who  shall 
attain  the  said  age,  then  the  whole  of  such  stocks,  funds,  or 
securities,  shall  be  considered  as  having  vested  in  my  said  son, 
and  be  paid  or  transferred  accordingly,  to  his  executors,  ad- 
ministrators, or  assigns ;  and  as  to  Any  dividends  or  interest 
which  may  arise  in  respect  of  such  last-mentioned  portion  or 
portions,  from  the  decease  of  my  said  son,  until  the  vesting, 
thereof,  I  will  and  direct  that  such  dividends  or  interest  shall 
be  invested  in  such  stocks,  funds,  or  securities,  f  to  accumulate 
as  before.  J 
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No.  4. 

A  Will)  comprising  various  dispositions  of  real  and  personal 
Estate,  parity  of  testator's  own  estate,  and  partly  in  perform-* 
ance  of  various  trusts  and  obligations  imposed  on  him  by 
antecedent  settlements. 

Recital  of  pro-      TH-IS  is  the  last  will  and  testament  of  me  J.  N.,  of 

visions  and  H-    Whereas  under  and  by  virtue  of  the  settlement  made  pre* 

?eHUn°dn,per^     v*ous  to  mv  marriage  with  Mary,  my  wife,  (then  Mary  S.>. 

»onai  property,  certain  hereditaments  at  W — ,  (whereof  she  was  seized  id 

ment  by  deeds  fee  simple,)  stand  limited  to  the  use  of  me  for  life,  with  remainder 
and  wills.  t0  the  uee  of  the  trustees  therein  named,  and  their  heirs  during 

my  life,  in  trust  to  preserve  the  contingent  remainders;  re- 
mainder to  the  use  of  my  said  wife  for  life ;  remainder  to  the 
use  of  all  and  every  the  child  and  children  of  our  marriage,  in 
tail,  with  cross  remainders;  remainder  to  such  uses  as  my 
said  wife  shall,  by  such  deed  or  will,  as  is  therein  mentioned, 
appoint,  and  in  default  of  such  appointment  to  the  use  of  her 
right  heirs;  and  by  the  same  settlement  her  portion,  con- 
sisting of  the  sum  of  1500/.,  was  agreed  to  be  vested  in  the  trus- 
tees therein  named,  upon  trust,  after  the  solemnization  of  the 
said  marriage,  to  pay  the  interest  thereof  to  me  during  my  life, 
and  after  my  decease  to  my  said  wife  for  her  life,  and  after  the 
decease  of  the  survivor  of  us  upon  such  trusts,  as  to  the  prin- 
cipal money,  for  the  benefit  of  the  children  of  the  said  marriage, 
as  therein  mentioned;  and  in  case  there  should  be  no  such  child 
or  children,  or  being  such,  all  of  them  should  die  before  such 
ages  or  times  as  are  therein  mentioned,  upon  trust  to  apply 
the  said  sum  of  1500/.  as  my  said  wife  should,  by  such  deed  or 
will,  as  is  therein  mentioned  appoint ;  and  in  default  of  such 
appointment,  to  her  executors,  administrators,  or  assigns.  And 
my  father,  Richard  N.,  thereby  covenanted,  that  in  case  the 
then  intended  marriage  should  take  effect,  and  the  said  Mary 
should  survive  me,  he,  his  heirs,  executors,  or  administrators, 
would  yearly  pay  unto  her,  during  her  life,  such  sum  of  money, 
as,  with  the  clear  yearly  produce  of  her  said  real  and  personal 
estate,  thereby  settled,  or  agreed  to  be  settled,  would  make  up 
the  clear  yearly  sum  of  200/.  ;  and  my  said  father  thereby  co- 
venanted to  pay  the  sum  of  2000/.  to  the  said  trustees  herein 
named ,  upon  such  trusts,  for  the  benefit  of  the  children  of  the 
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said  marriage,  as  are  therein  mentioned  :  and  whereas  the  said 
portion  or  sum  of  1500/.  was  received  by  me,  and  yet  con- 
tinues in  my  hands,  and  there  hath  not  as  yet  been  any  issue 
of  the  said  marriage ;  and  whereas  my  said  late  father,  Ri- 
chard N.,  by  his  last  will  and  testament,  in  writing,  bearing  date  Limitations  by 

the day  of ,  17 — ,  after  confirming  the  said  settle-  settlement  re- 

ment,and  ordering  his  debts  to  be  paid  out  of  his  personal  estate,  cited* 
devised   his  freehold    messuages,  lands,  and  tenements  at  B 

— — — ,  in  the  county  of ,  to  tlie  use  of  a  trustee 

therein  named,  for  the  term  of  500  years,  upon  the  trusts 
thereinafter  declared,  and  hereinafter  in  part  mentioned ;  re- 
mainder to  the  use  of  me  for  life,  without  impeachment  of 
waste  ;  remainder  to  the  use  of  trustees,  and  their  heirs, 
during  my  life,  in  trust  to  preserve  the  contingent  remainders: 
remainder  to  the  use  of  my  first  and  every  other  son  succes- 
sively, in  tail  male  ;  remainder  to  the  use  of  my  daughters,  as 
tenants  in  common,  in  tail,  with  cross  remainders ;  remainder 
to  his  nephew,  William  N.,  for  his  life  ;  remainder  to  the  use 
of  trustees,  and  their  heirs,  during  the  life  of  the  said  William 
N.,  in  trust  to  preserve  the  contingent  remainders;  remainder 
to  the  use  of  James  N.,  son  of  the  said  William,  for  his  life; 
remainder  to  the  use  of  trustees  and  their  heirs  during  his  life- 
in  trust,  to  preserve  the  contingent  remainders;  remainder  to 
the  use  of  the  first  and  every  other  son  of  the  said  James  N. 
successively,  io  tail  male;  remainder  to  the  use  of  the  male 
heir,  who  should  be  lawfully  entitled,  for  the  time  being,  to 

the  ancient  estate,  at  G.  belonging  to  the  N 's,  for  the 

life  of  such  male  heir;  remainder  to  the  use  of  trustees,  and 
their  heir3,  during  the  life  of  the  said  male  heir,  to  preserve 
the  contingent  remainders ;  remainder  to  the  use  of  the  first 
and  every  other  son  of  the  said  male  heir  successively  in  tail 
male;  reversion  to  the  use  of  his  (my  said  father's)  right  heirs. 
And  he  gave  to  his  wife  Jane  an  annuity  of  100/.  for  her  life, 
to  be  paid  out  of  his  real  estate ;  and  declared  that  the  said 
term  of  500  years  was  so  limited  to  the  use  of  the  trustees 
thereof,  as  aforesaid,  for  securing  the  payment  of  the  said  an- 
nuity, and  for  raising  all  such  sum  or  sums  of  money  as  he 
should  have  to  pay  in  consequence  of  his  covenant  in  my  said 
marriage ;  and  he  gave  his  leasehold  estate  to  trustees  upon 
trust,  to  permit  the  person,  who  for  the  time  being  should  be 
in  possession  of  his  freehold  estates,  by  virtue  of  his  will,  to  re- 
ceive the  rents  and  profits  thereof,  subject  to  the  payment  of  «.      .  s 

tho  o*u   inn;  •*  *  -i.  iii  r  f   Dispositions  0# 

we  said  WOl.  annuity,  and  the  sum  he  had  engaged  to  pay,  personalty  by 
under  my  said  settlement;  and  he  gave  all  his  monies  at  in-  ^sdi 
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terest,  and  securities  for  thfe  same,  and  the  interest  thereof 

and  500/.  stock  in  the canal,  (200/.   whereof  then  stood, 

and  is  yet  standing  in  my  name,)  and  all  profits  and  dividends 
belonging  to  the  same,  and  also  all  his  silver  plate,  house- 
hold furniture,  beds,  bedding,  pictures,  prints,  watches,  books, 
live  cattle,  husbandry  gears,  to  trustees,  upon  trust,  to  pay  out 
of  his  said  monies  his  debts,  funeral  expenses,  the  probate  of 
his  will,  and  in  the  next  place  to  pay  me  the  sum  of  500/.  upon 
my  succeeding  to  the  rectory  of  6.  by  three  equal  payments,  in 
each  year,  next  after  my  institution,  for  the  purpose  of  being 
laid  out  at  my  discretion,  in  theimprovement  of  the  glebe  lands 
and  buildings;  and  as  to  the  remainder  of  the  money,  to  lay 
out  the  same,  with  the  approbation  of  the  person,  who,  for  the 
time  being,  should,  by  virtue  of  his  will,  be  in  the  possession  of 
his  real  estate,  in  the  purchasing  of  freehold  premises,  in  the 

county  of ,  to  be  conveyed  to  the  trustees,  upon  the 

same  trusts  as  the  other  real  estates,  by  virtue  of  his  will,  were 
limited  to,  or  such  of  them  as  should  be  capable  of  taking  ef- 
fect: as  to  husbandry  gear,  and  quick  goods,  they  were  to 
be  sold,  and  the  money  arising  therefrom  to  be  invested  in  the 

purchase  of  freehold  lands,  within  the  county  of ,for  the 

uses  limited  of  his  other  estates,  by  his  said  will ;  and  as  to 
household   furniture,    beds,  bedding,   rings,    watches,    plate, 
pictures,  &c.  he  gave  to  his  said  wife  such  parts  thereof,  as  he 
should  particularise  in  a  schedule,  for  her  life ;  and  as  to  such 
parts  thereof  as  should  not  be  so  directed,  and  those  so  directed 
after  her  death,  the  trustees  were  to  permit  the  person  for  the 
time  being,  entitled  to  his  real  estate,  to  have  the  use  thereof; 
and,  until  such  purchases  as  aforesaid  should  be  made,  the  trus- 
tees were  to  continue  the  monies  at  interest,  or  to  call  in  and 
replace  the  same,  either  on  mortgages,  or  invest  the  same  in 
the  public  funds,  and  pay  or  permit  the  person  lawfully  in  pos- 
session, for  the  time  being,  of  his  real  estates,  to  receive  the  in- 
terest and  dividends  of  the  same ;  and  as   to   the  said  500/. 
canal  stock,  the  trustees  were  to  permit  the  person  or  persona, 
who,  for  the  time  being,  would  be  entitled  to  the  premises,  to 
be  purchased  as  aforesaid,  or  until  purchased,  the  interest  of 
the  money  intended  to  purchase  the  same,  to  receive  the  divi- 
dends thereof,  and  afterwards  to  transfer  the  principal  to  such 
person  and  persons,  his,  her,  and  their  executors,  administrm* 
tors,  and  assigns,  in  whom  the  premises  so  to  be  purchased, 
(when  purchased),  his  or  their  heirs  or  assigns,  should  become 
absolute  at  law,  by  virtue  of  his  will.    And  he  made  me  (sub* 
ject,  and  without  prejudice  to  any  of  the  trusts  therein  con* 


App.]    In  Execution  of  previous  Settlements,  $c.  361 

tained,)  executor  of  his  said  will.     And  whereas  my  said 

father  departed  this  life  in  the  year ,  without  revoking 

or  altering  his  said  will,  leaving  me  his  only  child  and  heir  at 
law ;  and,  shortly  after  his  decease,  1  proved  the  same  will,  in 
the  Prerogative  Court  ofCanterbury.  And  whereas,  exclusively 
of  the  specific  estates,  to  the  enjoyment  whereof  I  am  entitled 
for  my  life,  under  my  said  father's  will,  I  remain  possessed  of 
the  said  sum  of  500/.  canal  stock,  and  of  the  sum  of  70/.  like  Debits  him- 
stock,  which  my  said  father  purchased  after  the  making  of  his  ?*£*Shis 
said  will,  and  the  residue  of  my  said  late  father's  personal  es-  Cator  on  ac- 
ta te  has  been  permitted  to  remain  in  my  hands ;  and  it  will  ap-  J^^^g, 
pear  by  my  accounts,  as  executor  of  my  said  father's  will,  that  personal  et- 

such  residue  amounts  to  the  sum  of /.    And  whereas  the  te  * 

said  Jane,  my  late  mother,  departed  this  life  in  the  year , 

having  first  duly  made  her  last  will  and  testament,  whereby  she 
gave  to  me  all  arrears  which  should  be  due,  in  respect  of  her 
said  annuity  of  100/.  at  the  time  of  her  death,  upon  my  paying  to 

her  relation,  Mary  R ,  an  annuity  of  10/.  during  her  life  ; 

and  gave  the  use  of  her  watch  to  me  for  life,  and  at  my  decease 
the  same,  and  the  rings,  pictures,  and  trinkets,  whereof  she  was 
possessed,  she  directed  to  go  to  the  uses  thereof  directed  by  her 
said  husband's  will :  and  I  having  elected  to  take  the  benefit 
of  the  bequests  in  her  said  will,  have  paid  the  said  annuity  of 
10/.  to  the  said  Jane  R ,  up  to  the  last  day  of  payment 

That  fcaMt.nfjLi' 

thereof,  preceding  the  date  of  this  my  will.      And  whereas  I  is  desirous  of 
am  desirous,  that  as  well  the  trust  in  my  said  marriage  settle-  performing 
ment,  regarding  the  said  portion  or  sum  of  1500/.  as  those  of  his  marriage 
my  said  father's  will,  touching  his  personal  estates,  or  such  ^^h^ther' 
and  so  many  thereof  as  remain  to  be  performed,  and  also  the  and  mother1! 
trusts  in  my  said  mother's  will,  touching  the  specific  chattels  mentio^d, 
therein  mentioned,  should  be  performed  and  carried  into  exe-  Direction  to 

cution,  I   therefore  direct   that and  ,  my  ex-  tees  and  exe^ 

ecutors  hereinafter  appointed,  do  and  shall,  as  soon  as  conve-  cua?r8,Ll?d 
niently  may  be,  after  my  decease,  pay  the  sum  of  1500/.  in  sa-  the  sum  of 
tisfaction  of  the  debt  owing  from  me  in  respect  of  my  having  ^owes *to *the 
so  received  my  wife's  portion  of  that  amount  as  aforesaid,  with  trustees  of  his 
interest  for  the  same,  after  the  rate  of  5/.  for  100/.  for  a  year,  SementT86  " 
to  the  trustees  or  trustee,  for  the  time  being,  in  my  said  mar- 
riage settlement,  upon  such  of  the  trusts  therein  declared,  con- 
cerning the  same  respectively,  as  shall  be  then  subsisting,  or  To  transfer  the 
capable  of  taking  effect :  and  I  further  direct,  that  my  said  t^tocJfto 
executors  do  and  shall,  so  soon  as  conveniently  may  be  after  the  trustees  of 
my  decease,  transfer  the  said  sum  of  500/.  navigation  stock,  will. 
onto  the  trustees  or  trustee,  for  the  time  being,  who  shall  be 


^  • 
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then  entitled  to  receive  the  sam?,  under  my  said  father's  will, 

upon  such  and  the  same  trusts  therein  declared,  concerning  the 

same  respectively,  as  shall  be  then  subsisting,  or  capable  of  tak- 

To  transfer  the  jng  effect;  and    also  that  they,  my  said  executors,  do  and 

which,  under*  shall,  so  soon  as  conveniently  may  be,  after  my  decease,  de- 

wUlTe^a^to  ^ver  over  ^e  fiPec'fic  things,  to  the  enjoyment  whereof  I  am 
enjoy  for  life,  entitled  for  my  life,  under  the  said  will  of  my  mother,  to  the 
e^UeduTre"  person  or  persons,  who,  for  the  time  being,  shall  be  then  en- 
ceive  the  same  titled  to  receive  the  same,  upon  such  of  the  trusts  therein  con- 
tained or  referred  to  as  shall  he  then  subsisting,  or  capable  of 
being  performed,  and  deli  ver  over  such  plate,  furniture,  pictures, 
To  pay  over      rings,  watches,  and  books,  as  my  said  late  father  died  possessed 

lnVUfthe*es-  °^  anc*  1'iat  'iave  come  to  my  hands,  the  books  being  men- 
tator's)  ac-  tioned  in  a  catalogue  made  by  him,  and  the  plate  being  distin- 
fatherCexecu-  guished  by  the  armorial  bearings  of  his  and  my  late  mother's 
tor,  to  be  the    family,  or  one  of  their  families;  and  pay  over,  to  the  person 

balance  owing  *  .  ,     ,  .  J , 

from  him,  as  or  persons  entitled  to  receive  the  same  under  my  said  father  a 
such  executor,  wjji    the  8ajj  gum  Qf  J| /  (which  is  stated  in  my  said  ac- 

in  respect  of  7  ■        ■     .  Jfc  *  «  * 

the  residue  of  count  as  executor  to  be  the  Amount  of  the  balance  owing  from 

personafes-  me,  as  such,  in  respect  of  the  clear  residue  of  my  said  father** 

tate,  to  the  personal  estate,)  to  be  laid  out  in  the  purchase  of  lands,  as 

Bons°entitled  aforesaid,  or  such  other  balance  or  sum  of  money  as  may  be 

to  receive  the  found  due  on  the  taking  of  such  account.     And  whereas  it 

same  under  ° 

his  father's  will  appear  from  my  said  account,  as  executor,  that  some  ar- 
vU1°  tides  of  my  said  late  father's  furniture  were  sold  by  me,  which 

produced  the  sum  of /.,    I  direct  my  executors  to  make 

good  the  same  to  the  said  trust  estate,  either  by  the  delivery 
To  replace        of  furniture  of  mine  of  the  like  value,  or  by  payment  of  that 

o?™uafather*s  8Um>  to  *ne  Person  o*  persons  entitled  for  the  time  being  to 
furniture  sold    receive  the  same  under  my  said  father's  will.    And  inasmuch 

as  I  have  in  my  hands,  as  executor  as  aforesaid,  the  sum  of 
And  to  pay       26/.  for  which  I  have  taken  credit  in  my  said  account  as  a  debt 
by  his  father     due  from  my  said  late  father's  estate  to  or  in  trust  for  — 
torn  charity,     charity,  the  interest  whereof  has  been  for  many  years  past  ap- 
plied for  the  charitable  purpose  hereinafter  mentioned,  1  there- 
fore  direct  my  executors  to  discharge  that  debt  by  payment  of 
the  said  sum  of  26/.  to  such  persons,  to  be  approved  by  the 
rector,  for  the  time  being,  of  the  parish-church  of  6.  aforesaid, 
as  they  shall  think  fit,  upon  trust  to  place  the  same  out  at  in- 
terest on  government  or  real  securities,  with  liberty  of  trans- 
posing the  same,  and  to  pay  the  interest  or  dividends  arising 
therefrom,  to  the  master,  for  the  time  being,  of  the  endowed 
school  at  6.  aforesaid,  for  educating  eleven  poor  boys  in  the 
6aid  school  to  be  nominated  from  time  to  time  by  such  rector, 
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or  in  bis  absence  from  the  said  cure,  by  the  officiating  minister, 
for  the  time  being,  of  the  said  church.  And  1  give  unto  my  said  Additional  an- 
wife  an  annuity  or  yearly  sum  of  101.  of  lawful  money  of  Great  JJJ^g^JjJ" 
Britain,  during  her  natural  life,  in  addition  to  her  provision 
under  my  said  marriage  settlement  and  the  trusts  of  the  term 
of  500  years  created  by  my  said  father's  will,  the  same  to  be 
paid  clear  of  taxes  and  without  deductions,  by  equal  half  yearly 
payments,  the  first  payment  thereof  to  be  made  at  the  ex- 
piration of  six  calendar  months  next  after  my  decease.    And 

1  give  to  my  said  wife  absolutely  (1)  such  of  my  household  Furniture  to 
furniture  and  linen  (2)  as  she  shall  select,  not  exceeding,  in  |»«  wife  abso- 
the  whole,  the  value  of /.  (such  value  to  be  ascertained  by 

the  general  appraisement  which  I  desire  to  be  made  of  my  fur- 
niture) except  locks,  iron  ovens,  bells  fixed,  fixed  stoves,  and  Except  articles 
such  other  things  as  are  or  may  be  fixed  or  fastened  to  the  man-  e**d  ^  t^e" 
sion  house  at  G.  wherein  I  now  reside,  my  will  being  that  such  house;  which 
excepted  articles  shall  go  along  with  the  said  mansion-house,  the  house,  and 
and  be  enjoyed  by  the  person  or  persons  for  the  time  being  en-  Je.cnJ°yed  ** 
titled  to  the  possession  thereof,  as  heir-looms,  so  long  as  the 
law  will  permit.     And  I  give  to  her  my  said  wife  the  use  and  The  plate, 
enjovment  of  such  plate  ari  I  have  purchased,  and  whereon  are  whereon  there 

•*   *  .  .  arc  armorial 

engraven  the  armorial  bearings  of  her  or  my  family,  or  one  of  bearings;  to 
our  families,  during  her  life.    And  from  and  immediately  after  heruae'during 
her  decease  I  give  the  same  to  George  N.,  second  son  of  the  h*T  ,ife>  an(i 
said  William  N.,  if  he  shall  be  then  living,  absolutely;  and  if  cea8e,  to  two 
he  shall  be  then  dead,  unto  Peter  N.,  third  son  of  the  said  p**o»»  named 
William  N.,  if  he  shall  then  be  living,  absolutely :  but  if  nei-  and  if  neither 
ther  of  them  the  said  George  N.  or  Peter  N.  shall  be  then  i^ltestator'a 

decease  to  go 

together  with 

the  personal 

(1)  Where  a  testator  gives  to  A.  during  her  natural  life  his  house  at  B.  estate. 

with  all  the  goods  that  shall  be  found  therein  at  the  time  of  his  decease,  the 
word  with  so  conjoins  the  devise  of  the  house  and  household  goods,  that 
the  devisee  can  have  no  longer  interest  in  the  latter  than  was  expressly  li- 
mited in  the  former.  1  Atkins,  470,  Luke  v.  Bennet.  And  where  a  tes- 
tator gave  to  his  wife  all  his  household  goods,  -furniture,  plate,  linen  and 
china  in  his  house  at  £.  or  to  the  house  belonging,  and  also  the  said  house, 
gardens,  &c.  so  long  as  she  continued  his  widow,  and  no  longer ;  Lord 
Hardwicke  held  that  the  household  goods,  furniture,  &c.  were  put  under 
the  same  restrictions  as  the  house  itself.  Richards  t>.  Baker,  2  Atk.  381* 
Such  a  gift  will  not  bar  the  wife  of  her  paraphernalia.  2  Atk.  216.  See  also 
3  Atk.  369  and  393. 

(2)  A  bequest  of  the  best  of  my  linen,  or  of  some  of  my  best  linen,  is 
void  for  uncertainty  :  but  a  bequest  of  such  of  my  linen  as  my  executor 
shall  think  fit,  or  as  I.  S.  (the  legatee)  shall  choose,  is  good,  Peck  v.-Halsej, 

2  P.  Wms.  387. 

1 
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living,  then  the  same  to  be  considered  as  part  of  the  residue 
of  my  personal  estate ;  and  my  will  is  that  an  inventory  shall 
be  made  of  such  plate,  and  that  my  said  wife  shall,  on  receiving 
HU  wife  to  sign  *be  Mme>  be  required  to  sign  such  inventory,  accompanied 
an  inventory,    with  an  undertaking  for  the  delivery  thereof  by  her  representa- 
tives, upon  or  immediately  after  her  decease,  to  the  person  or 
persons  who  shall  be  entitled  to  the  same  under  this  my  will. 
Lc^c"and     I  S^e  to  S.  P.  the  sum  of  100/.,  and  to  R.  S.  the  like  sum  of 

mourning.  °  m  ' 

100/. ;  and  I  desire  that  each  of  them  may  have  decent  mourn- 
Remuneration  ing,  at  the  discretion  of  my  executors.  I  give  to  my  executors 
to  executors.     |jje  8um  Q(  jqo/.  a-piece,  as  an  acknowledgment  for  the  trou- 

Charity  leca-     ^le  ^a*  ^ev  mav  'a ve  *n  *^e  execu^OD  °f  this  my  will.     I  give 
cies.  to  the  said  James  N.  the  sum  of  SOL  upon  trust,  to  place  out 

the  same  on  government  or  real  securities  at  interest,  io  the 

name  of  such  persons  as  he,  his  executors  or  administrators, 

shall  think  proper,  with  liberty  to  the  trustees  or  trustee  thereof 

for  the  time  being  of  transposing  the  same,  to  the  intent  that 

such  trustees  or  trustee  do  apply  the  interest  or  dividends  aria- 

Fw  educating   ing.  therefrom  for  or  Cowards  the  education  of  four  poor  boys, 

at  or  in  the  said  school  at  G.  aforesaid,  to  be  from  time  to  time 

To  a  hospital,  nominated  by  such  trustees  or  trustee  for  the  time  being.     I 

give  the  sum  of  100/.  to  the  treasurer  for  the  time  being  of  the 
infirmary  of         ,  in  the  county  of ,  to  be  applied  to  the 

A  sum  to  be     charitable  purposes  of  that  institution  ;  and  I  direct  my  exe- 

distnbuted  as  i«      •■  i  *  t  % 

alms.  cutors  to  distribute  the  sum  of——/,  among  such  poor  per- 

sons attending  divine  service  fn  the  parish  church  of  G.  afore- 
said the  Sunday  next  after  my  death,  and  in  such  proportions 
as  they  my  said  executors  shall   think  proper;   and  I  de- 
sire that  all  my  servants  who  shall  be  in  my  service  at  the 
time  of  my  decease  may  receive  a  whole  year's  wages,  to  be 
added  to  the  sum  or  sums  then  due  to  them  for  wages.  (3) 
theCpen»nai0   And  as  to  the  residue  of  my  personal  estate,  not  otherwise  dis- 
•?*•", to  bc       posed  of  by  this  my  will,  I  give  the  same  to  my  said  executors, 
Wrest,  with    upon  trust  that  they,  or  the  survivor  of  them,  or  the  executors 
power  to  tnis-  or  administrators  of  such  survivor,  do  and  shall  place  out  the 

tees  to  vary  *  • 

and  transpose 

securities.  " — — — — — 

♦  The  effect  of  a  direction  for  an  inventory  is  held  of  itself  to  limit  the 
enjoyment  to  the  life  only  of  the  legatee,  Southey  v.  Lord  Somerville,  IS 
Tea.  J.  403.  And  a  devisee  for  life  must  sign  an  inventory  to  be  deposited 
with  the  master,  for  the  benefit  of  all  parties.  Leeke  t».  Bennet,  1  Atkins, 
471.    Bille>.Kynaston,2Atk.81. 

(S)  Under  a  general  bequest  to  servants  a  coachman,  provided  with  a 
carriage  and  horses  let  by  the  job,  is  not  entitled.  Chilcot  r.  Bromley,  1* 
Yes.  J.  114. 
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game  at  interest  in  some  of  the  parliamentary  stocks  or  fluids 
of  Great  Britain,  or  on  real  securities  in  England  at  interest, 
and  do  and  shall  from  time  to  time  vary,  alter,  or  transpose 
the  same  for  other  stocks  or  funds,  or  securities  of  the  like  na- 
ture, when  and  so  often  as  it  shall  seem  expedient ;  and  do  And  after 
and  shall,  after  paying  and  keeping  down  the  said  annuity  of  JSJJjJj^J*11 
10/.  hereinbefore  given  to  my  said  wife  for  her  life,  and  also  to  reinvest  the 
the  said  annuity  which  I  am  liable  to  pay  to  the  said  Mary  R.  £?J25^ 
during  her  life,  in  the  mean  time,  until  the  capital  in  the  re-  of  accumuia- 
Rpective  shares  thereof  shall  become  payable  or  transferable  as  principal  shall 
hereinafter  is   mentioned,    invest  the  interest  or  dividends  °f  payable,  as 

.  aitcr-men- 

thereof,  as  and  when  the  same  shall  amount  to  100/.  in  like  tioncd. 
stocks,  funds,  or  securities,  so  as  to  cause  the  same  to  accumu- 
late in  the  nature  of  compound  interest ;  and  do  and  shall  pay 
or  transfer  one  third  part  of  all  such  stocks,  funds,  and  securi-  One  third  to 
ties,  but  subject  and  without  prejudice  to  the  payment  of  the  oCpaSto^L 
said  annuities  unto  the  said  George  N.  as  and  when  he  shall  to  — ,  and  the 
attain  the  age  of  21  years ;  one  other  third  part  thereof  unto  SSdto^.,  at 
the  said  Peter  N.  as  and  when  he  shall  attain  the  age  of  SI  21,  with  chance 
years ;  and  the  remaining  third  part  unto  Maria  N.  daughter  8hipium?°r" 
of  the  said  William  N.  as  and  when  she  shall  attain  her  age  of 
21  years  ;  and  in  case  any  one  or  more  of  them  the  said  George 
N.,  Peter  N.,  and  Maria  N.,  shall  die  without  having  attained 
tMfe  said  age,  then  the  share  or  shares  of  him  or  them  so  dying, 
k  of  and  in  the  said  stocks,  funds  or  securities,  shall  go  and  be  paid 
er  transferred,  subject  and  without  prejudice  as  aforesaid,  to 
the  survivors  or  survivor,  or  others  or  other  of  them,  as  and 
when  their  respective  original  share*  shall  respectively  become 
payable  or  transferable  as  aforesaid ;  and  in  case  any  other 
of  them  shall  die  without  having  attained  the  said  age,  then  all 
and  every  the  accruing  share  or  shares  shall  be  subject  and 
liable  to  the  like  contingency  of  accruer  or  survivorship  as  is 
hereinbefore  declared,  touching  his,  her,  or  their  respective 
original  share  or  shares ;  and  in  case  all  of  them  the  said 
George  N.,  Peter  N.,  and  Maria  N.,  shall  die  without!  any  of  And  if  neither 
them  having  attained  the  age  of  21  years,  then  my  will  is  that  $*£  JJjJ^ 
the  whole  of  such  stocks,  funds,  or  securities,  shall  be  trans-  become  en- 

ferred,  but  subject  and  without  prejudice  as  aforesaid,  to :  transferred  * 

And  I  appoint  the  said executors  of  this  my  last  will  and  t0  — • 

testament.    And  as  to  my  messuage,  farm,  and  lands,  situate  Devise or- 
ator near  W.  aforesaid,  I  give  the  same  unto  S.  P.  and  R.  own  messuages 
S.,  their  heirs  and  assigns  for  ever;  and  as  to  my  messuages,  underseuie^ 
form,  and  lands,  situate  in  or  near  to  the  said  settled  estate  of  m6Dt* 
my  family  at  G.  aforesaid,  which  I  purchased  of  William  9. 


&* 
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To  trustees. 


Upon  trust  to 
sell  or  dispose 
thereof. 


Their  receipts 
to  be 'dis- 
charges. 


And  as  to  mo- 
ney produced 
by  the  sales  $ 


for,  tfce  sum  of  1900/,  my  messuage,  farm,  and  lands  situate  at  or 
near  to  the  said  estate  at  B.  aforesaid,  which  I  purchased  of 

James  P.,  my  lands  in ; — ,  contiguous  to  the  said  estate 

at  B.,  and  intermixed  therewith,  which  1  purchased  of  John 

G.,  my  lands  in ,  lying  also  contiguous  to  the  said 

estate  at  B.,  which  I  purchased  of  Hugh  H.,  which  several  pre- 
mises so  purchased  by  me  are  partly  freehold,  and  partly  lease- 
hold ;  and  also  as  to  for  and  concerning  my  messuage,  farm, 
and  lands,  situate  at  B.  in  the  said  county,  and  all  the  rest  of 
my  freehold  and  leasehold  estates  whereof  I  have  power  to 
dispone  in  possession,  reversion,  remainder,  or  expectancy,  and 
not  hereinbefore  disposed  of,  (4)  I  give  the  same  unto  and  to 
the  use  of  the  said and ,  their  heirs,  execu- 
tors, administrators,  and  assigns,  upon  the  trusts  hereinafter 
expressed  and  declared  of  and  concerning  the  same,  that  is  to 
say,  upon  trust,  that  they  and  the  survivor  of  them,  and  the 
heirs,  executors,  administrators  and  assigns  of  such  survivor, 
do  and  shall,  as  soon  after  my  decease  as  they  or  he  shall  think 
fit,  make  sale  and  dispose  of  all  and  every  my  said  freehold 
and  leasehold  estates,  so  devised  to  them  as  aforesaid,  either 
together  or  in  parcels,  by  public  auction  or  private  contract, 
as  to  them  or  him  shall  seem  meet,  for  the  most  money  that 
can  be  reasonably  had  or  gotten  for  the  same ;  and  I  do  hereby 
declare  that  the  receipt  and  receipts  of  the  said,  &c.  and  the 
survivor  of  them,  the  heirs,  executors,  administrators,  or  as- 
signs of  such  survivor,  under  their  or  his  hands  or  hand  re- 
spectively, shall  from  time  to  time  be  a  good  and  effectual 
discharge,  or  good  and  effectual  discharges,  to  the  purchaser 
or  purchasers  of  the  same  freehold  and  leasehold  estate,  or 
any  part  thereof,  and  his,  her,  or  their  heirs,  executors,  ad- 
ministrators and  assigns,  for  his,  her,  or  their  purchase-money,, 
or  so  much  thereof  as  in  such  receipt  or  receipts  shall  be  ex- 
pressed to  be  received,  and  that  such  purchaser  or  purchasers,, 
his,  her,  or  their  executors,  administrators  or  assigns,  shall  not 
be  answerable  or  accountable  for  any  loss,  misapplication,  or 
non-application  of  such  purchase-money,  so  expressed  to  be 
received  :  and  as  to  the  money  arising  from  such  sale  or  sales 
as  aforesaid,  (as  to  which  I  direct  a  separate  account  to  be 


(4)  If  a  testator,  in  terms,  excepts  out  of  his  residuary  devise  what  ha- 
has  before  disposed  of,  .'uch  exception  takes  out  of  the  residuary  devise  oaly 
the  interest  before  given,  not  the  things  themselves;  therefore,  if  a  life 
tate  only  in  any  subject  has  before  been  given,  the  residuary 
prebends  and  carries  the  remaining  interest   See  3  Atk.  8S6, 
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kept,)  my  will  is,  that  the  same  shall  be  in  the  first  place  ap-  in  the  first 
plied  in  making  good  the  deficiency,  if  any  shall  then  be,  of  ,^!3 in  aid  oT 
my  personal  estate,  not  specifically  bequeathed,  in  paying  my  the  personal 
debts,  funeral,  and  testamentary  charges  and  legacies,  (save  i^t  debts?**' 
those  for  charitable  purposes)  and  that  the  residue  of  such  charges  and  le- 
monies,  or  the  whole  thereof,  if  there  shall  be  no  such  defi-  subject  to  such 
ciency,  shall  be  paid  to  such  person  or  persons,  and  be  applied  Vplicatfion, in 

vue  nrsi  piscep 

for  such  intents  and  purposes,  as  the  residue  of  my  personal  es-  to  be  comi- 
tate is  hereinbefore  directed  to  be  paid  and  applied;  and  as  to  the  ^"J  "ncTto 
rents,  issues  and  profits  of  the  said  estates,  until  sale  thereof,  go  according 
I  will  that  the  same  shall  be  paid  and  applied  in  such  manner  tlon  of  there^ 
as  the  interest  of  the  money  arising  by  sale  thereof  would  be  "idueofhisper- 
payable  or  applicable  to  under  this  my  will,  in  case  such  sale 
had  taken  place.     Provided  always,  and  it  is  my  will,  that  in 
case  the  trustees  or  trustee  for  the  time  being  of  the  residue  of 
my  said  father's  personal  estate  shall  be  willing  to  accept  a 
conveyance  and  assignment  of  my  freehold  and  leasehold  es- 
tates,  in   B ,  aforesaid,   or  any  of  them,  or   any  part 

thereof  at  the  above-mentioned  sum  or  sums  of  money,  for  Proviso,  that  if 
which  I  purchased  the  same,  then  and  in  such  case*  it  shall  be  tis  late  father's 

,       „  .  -        ,  «..,.  •■•     trustees  should 

lawful  for  the  trustees  or  trustee  for  the  time  being,  under  this  be  willing  to 
my  will,  to  make  such  conveyance  and  assignment  accordingly,  *eyance  ofhis 

on  obtaining  a  sufficient  discharge  for  so  much  of  the  said  ba-  estate  at  B , 

lance  on  account  of  the  said  residuary  estate  in  my  hands,  as  which  th™same 
the  consideration  money  of  the  estate  or  estates  comprised  in  wa8  purchased 
such  conveyance  or  assignment  shall  amount  to.     Provided  should  be  law- 
always,  and  my  will  is,  that  it  shall  and  may  be  lawful  to  and  ^^roSei 
for  the  said,  &c.  and  the  survivor  of  them,  and  the  heirs,  exe-  to  make  such 
cutors,  administrators,  and  assigns  of  such  survivor,  from  time  ^{np&dls- 
to  time,  by  indenture  or  indentures  under  their  or  his  harids  charge  for  so 
and  seals,  or  hand  and  seal,  to  demise  or  lease  the  said  free-  balance  of  his 
hold  and  leasehold  hereditaments  and  premises,  so  vested  in  ? thcr'eatate  ia 
them  as  aforesaid,  or  such  of  them  as  shall  be  remaining  un-  his  hands  as 
sold  or  undisposed  of,  during  the  minority  of  the  said  I.  P.  and  money^orrach 
R.  S.,  or  either  of  them,  unto  any  person  or  persons,  for  any  estate  should 
term  or  number  of  years  not  exceeding  21  years,  in  possession, 
not  in  reversion,  or  by  way  of  future  interest,  so  as  upon  every 
such  lease  there  be  reserved  and  made  payable,  during  the 
continuance  thereof  respectively,  the  best  and  most  improved 
yearly  rent  or  rents  that  can  be  reasonably  had  for  the  same, 
to  be  incident  to  the  reversion  of  the  premises  so  to  be  de- 
mised, without  taking  any  sum  or  sums  of  money,  or  other 
thing  by  way  of  fine  or  premium  for  the  making  of  any  such  to  trostJKT" 
lease,  and  so  as  none  of  such  lessees  shall  be  made  dispunish- 
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able  for  waste,  and  that  in  every  such  lease  there  be  contained 
a  clause  of  re-entry  for  non-payment  of  the  rent  or  rents,  to 
be  thereby  respectively  reserved,  and  that  such  lessees  seal  and 
deliver  counterparts  of  such  lease  and  leases.  Provided,  and 
f  my  will  further  is,  ("proviso  for  substituting  new  trustees  with 

safety  and  indemnity  clauses.] 


No.  5.    - 


Part  of  a  Will  directing  a  settlement  with  Limitations  in  a 
strict  Form  for  preserving  the  Estate  in  the  Family  of  the 
Testator. 


Testator de-  I  GIVE  and  devise  all  and  singular  my  freehold  manors, 

eltate^to^e  niessuages,  lands,  tenements,  and  hereditaments,  wheresoever 
use  of  two  sets  and  whatsoever,  not  hereinbefore  devised,  unto  the  said  J.  W. 
cessfretyfor10'  and  Sir  R.  J.  B.,  their  heirs  and  assigns,  to  bold  the  same  to 

tT°  **Vf  qq  a  *^e  uses  follow*11?)  ^at  *8  *°  s&y>  a8  t°  f°r  aQd  concerning  all 
200  yean.         such  of  the  same  hereditaments  and  premises,  as  are  situate  in 

the  parish,  township,  or  precinct  of  N— ,  in  the  county  of 
N.  with  their  appurtenances,  to  the  use  of  the  said  Sir  G.C., 
R.  M.,  and  J.  D.,  their  executors  and  administrators,  for 
and  during  and  unto  the  full  end  and  term  of  99  years,  to  com- 
mence and  be  computed  from  the  time  of  my  decease,  without 
impeachment  of  waste,  upon  the  trusts,  and  to  and  for  the 
1  intents  and  purposes,  and  with  under  and  subject  to  the 

powers,  provisos  and  declarations  hereinafter  declared  or  ex- 
pressed with  respect  thereto :  and  as  to  for  and  concerning  all 
such  of  the  same  hereditaments  and  premises  as  are  situate  in 
the  parishes,  townships,  or  precincts  of  F.  H.  and  S.,  and  the 
parishes  or  townships  contiguous  and  next  adjoining  thereto, 
with  the  appurtenances,  except  the  manor  or  lordship  of  F — , 
and  the  advowson  of  the  rectory  of  F — ,  to  the  use  of  the  said 
SirG.  C,  R.M.,  and  J.  D.,J.C.  J.,  and  J.  F.,  their  executors 
and  administrators,  for  and  during  and  unto  the  full  end  and 
term  of  S00  years,  to  commence  and  be  computed  from  the 
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time  of  my  decease,  without  impeachment  of  waste,  upon  the 
several  trusts,  and  to  and  for  the  several  intents  and  purposes, 
and  with  under  and  subject  to  the  several  powers,  provisos, 
restrictions,  and  declarations  hereinafter  expressed  with  respect 
thereto;  and  as  to  for  and  concerning  as  well  all  and  singu- 
lar the  said  hereditaments  and  premises  comprised  in  the  said 
several  terms  of  99  years  and  200  years  respectively,  from  and 
after  the  end,  expiration,  or  other  sooner  determination  of  the 
said  terms  respectively,  and  in  the  mean  time  subject  thereto 
respectively,  as  also  all  and  singular  other  the  hereditaments 
lastly  hereinbefore  by  me  devised,  from  and  immediately 
after  my  decease,  to  the  uses  of  the  said  J.  W.  J.,  and 
Sir  R.  J.  B.,  their  heirs  and  assigns  for  ever,  upon  the  trusts,  And  after  the 
nevertheless  hereinafter  mentioned,  that  is  to  say,  upon  of^j**11011 
trust  that  they  the  said  J.  W.,  Sir  R.  J.  B.,  or  the  sur-  to  trustees  and 
vivor  of  them,  or  the  heirs  of  such  survivor,  shall,  with  all  ***  hej"  *> 

7  *  i  convey  in  strict 

convenient  speed  after  my  decease,  convey  and  assure  all  and  settlement  to 

singular  the  said  manors,  messuages,  farms,  lands,  tenements  £™* and  hi* 

and  hereditaments,  subject  as  to  such  of  the  said  hereditaments 

as  are  comprised  in  the  said  several  terms  of  99  years  and 

200  years  respectively,  to  the  same  terms  respectively,  and 

the  trusts  thereof,  to  and  for  the  uses,  intents,  and  purposes, 

upon  the  trusts,  and  with  under  and  subject  to  the  powers, 

provisos,  conditions,  restrictions,  and  limitations  hereinafter 

expressed  concerning  the  same,  that  is  to  say,  to  the  use  of  my 

said  son  W.  A.,  and  his  assigns,  for  and  during  the  term  of 

his  natural  life  (1),  without  impeachment  of  waste,  so  far  as  is 


(I)  Where  the  object  of  the  testator  is  to  preserve  the  devised  estates  as 
long  as  possible  in  his  family,  be  may  devise  the  fee  to  trustees  and  their 

heirs  to  the  following  uses,  viz.  to  the  use  of  his  eldest  son,  for  the  term  of  V 

99  years,  to  be  computed  from  the  day  of  his  the  testator's  decease,  and  * 

ftilly  to  be  complete  and  ended,  if  his  said  son  shall  so  long  lire,  and  from 
and  immediately  after  the  determination  of  the  said  term,  and  in  the  mean 
time  subject  thereto,  to  the  use  of  the  trustees  and  their  heirs,  daring  the 
life  of  the  said  son,  in  trust,  in  the  usual  form,  to  preserve  the  contingent 
remainders,  and  from  and  after  the  decease  of  the  said  son,  to  the  use  of 
the  first  and  other  sons  of  that  son  in  tail  male,  to  be  followed  with  like 
limitations  successively,  in  favour  of  the  younger  sons  of  the  testator,  and 
their  first  and  other  sons  respectively,  remainder  to  testator's  eldest 
daughter,  for  a  similar  term,  if  she  should  to  long  live,  remainder  to  trus- 
tee* to  preserve  contingent  uses,  and  so  on,  with  like  limitations  succes- 
sively in  favour  of  the  testator's  younger  daughters,  with  remainder  to 
taeir  first  and  other  sons  respectively,  in  tail  male,  in  the  same  manner  with 
successive  remainders,  if  testator  please,  to  daughters  of  sons,  and  then 

VOL.  II.  2b 
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consistent  with  the  trusts  of  the  same  several  terms  of  99  years, 
and  200  years  respectively,  while  the  same  shall  be  respectively 
subsisting,  and  from  and  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise,  in  the  life-time  of  the  said  W.  A., 
to  the  use  of  trustees  in  such  settlement,  to  be  named,  and 
their  heirs,  during  the  life  of  the  said  W.  A.,  in  trust  by  the 
usual  ways  and  means  to  support  and  preserve  the  contingent 
uses  and  estates  thereby  limited,  but  nevertheless  to  permit  and 
suffer  the  said  W.  A.,  and  his  assignees,  during  his  life  to  re- 
ceive and  take  the  rents,  issues,  and  profits  thereof,  for  his 
and  their  own  benefit ;  and  from  and  after  the  decease  of  the 
said  W.  A.,  to  the  use  of  the  1st,  2d,  3d,  4th,  and  all  and  every 
other  son  and  sons  of  the  body  of  the  said  W.  A.,  lawfully 
begotten,  or  to  be  begotten,  severally,  successively,  and  re- 
spectively, and  in  remainder,  one  after  another  as  they  re- 
spectively shall  be  in  seniority  of  age  and  priority  of  birth,  and 
the  several  respective  heirs  male  of  the  body  and  respective 
bodies  of  such  son  and  sons,  lawfully  issuing,  so  as  that  every 
elder  of  such  sons,  and  the  heirs  male  of  his  body  issuing, 
shall  be  always  preferred  to  and  take  before  the  younger  of 
such  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies 
issuing,  and  for  default  of  such  issue,  to  the  use  of  my  said 
younger  son  Edward,  for  and  during  the  term  of  his  natural 
life,  without  impeachment  of  waste,  so  far  as  is  consistent  with 
the  trusts  of  the  same  several  terms  of  99  years  and  200  years 
respectively,  whilst  the  same  shall  be  respectively  subsisting ; 
and  from  and  after  the  determination  of  that  estate,  by  for- 
feiture or  otherwise,  in  the  life-time  of  my  said  son  Edward, 
to  the  use  of  such  trustees  in  such  settlement  to  be  named,  and 
their  heirs,  during  the  Irfe  of  my  said  son  Edward,  in  trust,  by 
the  usual  ways  and  means  to  preserve  and  support  the  con- 
tingent uses  and  estates  thereby  to  be  limited,  but  nevertheless 
to  permit  and  suffer  my  said  son  Edward,  and  his  assigns, 
during  his  life,  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  for  his  and  their  own  use  and  benefit,  and  from 


to  daughters  of  daughters,  as  tenants  in  common  in  tail,  with  cross  re- 
mainders. 

The  consequence  of  thus  giving  to  the  children  of  the  testator  terms  of 
years  determinable  with  their  lives,  instead  of  estates  of  freehold,  will  be, 
that  they  will  not  be  able  with  the  concurrence  of  the  tenant  in  tail  in  re- 
mainder, unless  the  trustees  will  join  in  making  a  tenant  to  the  precipe,  to 
suffer  a  recovery  so  as  to  defeat  the  remainders  after  such  tenant  in 
the  tenant  in  tail  can,  in  such  a  case,  only  bar  his  own  issue  by  a  fine. 


«  ^^  __  
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and  after  the  decease  of  my  said  son  Edward,  to  the  use  of 
all  and  every  other  the.  1st,  2d,  3d,  and   4th  son  and  sons 
of  the  body  of  my  said  son  Edward,  lawfully  begotten,  seve- 
rally, successively,  and   respectively,  and  in  remainder,  one 
after  another  as  they  respectively  shall  be  in  priority  of  birth 
and  seniority  of  age,  and  the  several  and  respective  heirs  male 
of  the  body  and  respective  bodies  of  such  son  and  sons,  lawfully 
issuing, so  as  that  the  elder  of  such'  sons,  and  the  heirs  male  of 
his  body  issuing,  shall  always  be  preferred  to  and  take  before  the 
younger  of  such  sons,  and  the  heirs  male  of  his  and  their  body 
and  bodies  issuing ;  and  for  default  of  such  issue,  to  the  use 
of  all  and  every  other  the  son  and  sons  of  my  body,  lawfully 
begotten,  or  to  be  begotten,  severally,  successively,  and  re- 
spectively, and  in  remainder,  one  after  another  as  they  re- 
spectively shall  be  in  seniority  of  age,  and  priority  of  birth, 
and  the  heirs  male  of  the  body  and  respective  bodies  of  such 
son  and  sons  lawfully  issuing,  so  as  that  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  shall  be  always  preferred  to  and 
take  before  the  younger  of  such  sons,  and  the  heirs  male  of 
his  and  their  body  and  respective  bodies  issuing;   and  for 
default  of  such  issue,  to  the  use  of  trustees  and  their  heirs,  Forde&ultof 
during  the  lives  of  my  said  daughters  L.  and  C,  and  the  life  to  trustees 
of  the  survivor  of  them,  in  trust  to  pay  the  rents,  issues,  and  ^f "bLft^ro Uve* 
profits  thereof  to  such  person  or  persons  respectively  as  they  daughters,  and 
my  said  daughters  respectively,  during  their  joint  lives,  by  any  oAheuTfor 
writing  or  writings  under  their  respective  hands,  shall  from  tn«ir  separate 
time  to  time  as  the  6ame  respectively  shall  become  due  or  iy,  with  limit- 
payable,  but  not  by  way  of  anticipation,  direct  or  appoint,  so  »tions  to  their 
as  that  my  said  daughters,  during  their  joint  lives,  shall  not  issue  in  tail, 
have  a  power  of  disposing  of  more  than  a  moiety  each  of  the  aJSon^o/the1" 
said  rents,  issues,  and  profits,  and  for  want  of  such  direction  inheritance  not 
or  appointment,  into  the  proper  hands  of  them  respectively  in  till  both  Ae* 
moieties,   whilst  both  of  them  shall  be  living,  for  their  re-  daughters  shall 

.  .        .      be  dead,  to 

spective,  sole,  and  separate  use,  exclusively  and  independently  prevent  aiiena- 
of  any  husband  or  husbands,  and  not  in  anywise  to  be  subject  ^^J^^ 
to  the  controul,  debts,  or  engagements  of  their  respective  the  distinct 
husbands ;   and  froiri  and  immediately  after  the  decease  of  ^succession? 
either  of  my  said  daughters  who  shall  first  happen  to  die,  then  to  the  sons  of 
in  case  such  daughter  so  dying  shall  leave  any  child  or  children  daughters  in 
her  surviving,  in  trust  during  the  natural  life  of  the  survivor  ^jf  jj2j{t^ 
of  my  said  daughters,  to  pay  and  apply  one  moiety  or  equal  such  issue  re- 
half  part  of  the  rents,  issues,  and  profits  of  the  said  premises  JTt^firet^d 
onto,  and  amongst,  or  for  the  benefit  and  advantage  of  such  other  sons  of 

.  the  other 

child  or  children,  in  equal  shares  and  proportions,  if  more  daughter 

8  B  g  reciprocally. 
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than  one,  and  if  there  shall  be  only  one  such  child,  then  for 
the  benefit  and  advantage  of  such  .one  child ;  and  to  pay  and 
apply  the  other  moiety  of  the  said  rents,  issues,  and  profits 
to  such  person  or  persons  as  such  surviving  daughter,  by  any 
writing  or  writings  under  her  hand,  shall  from  time  to  time  as 
-  the  same  shall  become  due  or  payable,  but  not  by  way  of  an- 
ticipation, direct  or  appoint,  and  for  want  of  such  direction  or 
appointment,  into  the  proper  bands  of  such  surviving  daughter, 
for  her  sole  and  separate  Use  exclusively  and  independently  of 
any  husband,  and  not  to  be  in  any  wise  subject  to  the  controul, 
debts,  or  engagements  of  any  husband;  but  in  case  such 
daughter  so  first  dying  as  aforesaid  shall  not  leave  any  child 
or  children  her  surviving,  or  leaving  any  such,  all  of  them 
shall  happen  to  die  during  the  life  of  such  surviving  daugh- 
ter, then  upon  trust,  from  and  immediately  after  such 
failure  of  children  of  such  daughter  so  first  dying  as  afore- 
said, as  the  case  may  happen,  in  trust,  to  pay  and  apply  the 
whole  of  the  said  rents,  issues,  and  profits  to  such  person  or 
persons  as  such  surviving  daughter,  by  any  writing  or  writings 
under  her  hand,  shall  from  time  to  time,  during  her  life,  as  the 
same  shall  become  due  or  payable,  but  not  by  way  of  anti- 
cipation, direct  or  appoint;  and  for  want  of  such  direction  or 
appointment  into  the  proper  hands  of  such  surviving  daughter; 
for  her  sole  and  separate  use  exclusively  and  independently  of 
any  husband,  and  not  to  be  in  anywise  subject  to  the  controul, 
debts,  or  engagements  of  any  husband ;  and  my  will  is  that 
.the  respective  receipts  in  writing  of  my  said  daughters,  and 
the  receipt  of  the  survivor,  notwithstanding  any  coverture, 
or  the  receipt  or  receipts .  of  the  person  or  persons  to  whom 
they  respectively,  or  the  survivor  of  them,  shall  direct  the 
said  rents,  issues,  and  profits  to  be  paid  as  aforesaid,  shall  be 
good  and  effectual  releases  aud  discharges  for  the  rents,  issues, 
and  profits  therein  mentioned  to  be  received ;  and  upon 
further  trust,  during  the  lives  of  my  said  daughters,  and  the 
life  of  the  survivor  of  them,  to  preserve  the  contingent  uses 
arnd  estates,  to  be  limited  as  hereinafter  mentioned ;  and  from 
and  after  the  decease  of  the  survivor  of  them  my  said  daughters 
as  to  one  moiety  or  equal  half  part  or  share  of  the  same  heredi- 
taments, to,  the  use  of  the  first  and  other  sons  of  my  said  daqgh- 
deceaaeof  both  *er  *""*•  successively,  according  to  their  respective  seniorities  in  tail 
daughters,  and  male,  and  for  default  of  such  issue,  to  the  use  of  the  first  and 
ofboUi0th^Ue  other  sons  of  my  said  daughter  C.  successively,  according  to 
bodies,  then  their  respective  seniorities  in  tail  male ;  and  as  to  the  other 
tirety  of  the  undivided  moiety  or  equal  half  part  or  share  of  the  same  here- 
premises,  *°      di laments,  to  the  use  of  the  first  and  other  sons  of  my  said 
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daughter  C.  successively,  according  to  their  respective  seni-  ^sufo^8 
orities  in  tail  male,  and  for  default  of  such  issue,  to  the  use  of  eldest  son  a* 
the  first  and  other  sons  of  my  said  daughter  I*  successively,  m™  m  taii> 
according  to  their  respective  seniorities  in  tail  male :  and  from  *"&*  froM  re" 

i    «.        ■       i  ^..  .11        •  i«»i  a  mainders  5  and 

and  after  the  decease  of  both  my  said  daughters,  and.  failure  ot  for  default  of 
issue  male  of  both  their  bodies  as  aforesaid,  then  as  to  the  en-  *™  daughter 
tirety  of  the  same  hereditaments,  to  the  use  of  all  and  every  of  his  second 
the  daughter  and  daughters  of  my  said  son  W.  A.  if  more  than  manner;  and 
.one  as  tenants  in  common  in  tail,  with  cross  remainders  in  tail  for  default  of 

1  1  1  .^    11  1  •     1        1  1  »n   such  issue  then 

between  or  among  them  ;  and  if  all  his  daughters  but  one  snail  ^  to  one 
die  without  issue,  or  he  shall  have  but  one  daughter,  to  the  ^^^^ 
use  of  such  one  or  only  daughter  in  tail ;  and  for  default  of  daughter  of 
such  issue,  to  the  use  of  all  and  every  the  daughters  and  ^"daughter," 
daughter  of.  my  said  son  Edward,  if  more  than  one,  as  tenants  as  tenant  in 

•  •     *    «i        «,i  •»•.•!    1     *  1   common  in 

in  common  in  tail,  with^cross  remainders  in  tail,  between  and  tail,  with  cross 
among  them  :  and  if  all  his  daughters  but  one  shall  die  without  ^^^'uit 
ispue,  or  he  shall  have  but  one  daughter,  to  the  use  of  such  one  of  such  issue 
or  only  daughter  in  tail :  and  for  default  of  such  issue,  then  as  ^hof^gh" 
to  one  undivided  moiety  or  equal  half  part  or  share  of  the  same  youngest 
hereditaments,  to  the  use  of  all  and  every  the  daughter  and  iu£gmanner. 
daughters  of  my  said  daughter  L.  if  more  than  one,  as  tenants  And  as  to  the 
in  common  in  tail,  with  cross  remainders  in  tail,  between  or  ^"se  o^e° 
among  them;  and  if  all  her  daughters  but  one  shall  die  without  daughters  of 
issue,  or  she  shall  have  but  one  daughter,  to  the  use  of  such  one  daughtSfln 
or  only  daughter  in  tail ;  and  for  default  of  such  issue,  to  the  use  ^e  manner. 
of  all  and  every  the  daughter  and  daughters  of  my  said  daugh-  ^^^j^1 
ter  C.  if  more  than  one,  as  tenants  in  common  in  tail,  with  cross  to  the  daugh- 
remainders  in  tail,  between  or  among  them ;  and  if  all  her  daugh-  ^d^/a^hter 
ten  but  one  shall  die  without  issue,  or  she  shall  have  but  one  *&  Uk*  manner, 
daughter,  to  the  use  of  snch  one  or  only  daughter  in  tail :  and  as  *nd  aftci '  ?* 

0  .  J        ^°  decease  of  both 

to  the  other  undivided  moiety  or  equal  half  part  or  share  of  the  daughters,  and 
same  hereditaments,  to  the  use  of  all  and  every  the  daughter  ^"^e^tSned 
and  daughters  of  my  said  daughter  C.  if  more  than  one,  as  te-  issue  of  both 
naots  in  cpmmon  in  tail,  with  cross-remainders  in  tail  between  ^  tte'w'of 
or  among  them  ;  and  if  all  her  daughters  but  one  shall  die  testator^  own 
without  issue,  or  she  shall  have  but  one  daughter,  to  the  use  of  *"* 

such  one,  or  only  daughter,  in  tail :  and  for  default  of  such 
issue,  to  the  use  of  all  and  every  the  daughters  and  daughter 
of  my  said  daughter  L.  if  more  than  one,  as  tenants  in  com- 
mon in  tail,  with  cross  remainders  in  tail,  between  or  among 
them  ;  and  if  all  her  daughters  but  one  shall  die  without  issue, 
or  she  shall  have  but  one  daughter,  to  the  use  of  such  one 
or  only  daughter  in  tail:  and  from  and  after  the  decease  of . 
both  of  my  84Jd  daughters,  and.  such  failure  of  issue  of  both 
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their  bodies  as  aforesaid,  then  as  to  the  entirety  of  the  same 
2cte8Utor'ng  hereditaments,  to  the  use  of  my  own  right  heirs.  Provided 
descendants  always,  and  I  do  hereby  declare  my  will  and  mind  to  be, 
of  hisp'ropcrty  ^at  in  the  settlement  so  to  be  made  as  aforesaid  shall  be 
to  take  the  contained  a  proviso,  that  all  and  every  the  person  and  per- 
tbe  arms  of  sons,  who,  by  virtue  of  the  limitations  to  be  therein  contained, 
his  family*       or  of  this  proviso,  shall  become  entitled  to1  the  possession,  or 

to  the  rents,  issues,  and  profits  of  the  manors,  and  other  he- 
reditaments in  such  settlement  to  be  comprised,  and  who  shall 
not  then  be  called  by  the  name,  or  use  the  arms  of  H.,  except 
as  hereinafter  excepted,  or  otherwise  provided,  do  and  shall 
within  the  space  of  one  year  next,  after  they  respectively  shall 
become  entitled  to  the  possession,  or  to  the  rents  and  profits 
thereof:  and  also,  that  all  and  every  the  person  or  persons, 
whom  the  said  L.,  or  any  issue  female  of  my  said  sons  or 
daughters  respectively  shall  marry,  shall  and  do,  if  the  said  L. 
or  such  other  issue  female  respectively,  as  aforesaid,  shall,  at 
the  time  of  such  her  or  their  marriage  or  respective  marriages, 
be  so  entitled  as  aforesaid,  then  within  one  year  next,  after  the 
solemnization  of  the  said  marriage  or  marriages,  respectively; 
and  if  the  said  L.  or  such  other  issue  female  respectively  as 
aforesaid,  shall  not  be  entitled  at  the  time  of  such  her  or  their 
marriage,  or  respective  marriages,  but  shall  afterwards,  during 
her  or  their  marriage,  or  respective  marriages,  become  so 
entitled  as  aforesaid,  then  within  the  space  of  one  year  next 
after  she  or  they  shall  severally  become  entitled  as  aforesaid, 
take  upon  himself,  herself,  and  themselves,  and  use  in  all  deeds 
and  writings,  whereto  or  wherein  he  she  or  they  shall  be  a  party 
or  parties,  and  upon  all  other  occasions,  the  surname  of  H.  only, 
and  no  other  surname  :  and  also  shall  and  do  quarter  the  arms 
of  H.  with  his  her  or  their  own  family  arms ;  and  shall  and  do 
within  the  space  of  one  year,  apply  for,  and  endeavour  to 
obtain  an  act  of  parliament,  or  proper  licence  from  the  crown,  or 
take  such  other  means  as  may  be  requisite  and  proper,  to  enable 
and  authorize  him  her  or  them  respectively  to  take,  use,  and 
bear  the  surname  and  arms  of  H. ;  and  that  in  case  any  such  per- 


*  It  seems  pretty  well  settled  that  this  is  not  a  condition  precedent  to 
the  vesting ;  and  therefore  a  tenant  in  tail  may  suffer  a  recovery  without 
troubling  himself  to  take  the  name,  if  he  objects  to  it  Upou  this  question 
being  put  to  the  late  Mr.  Fearne,  however,  though  he  thought  it  not  abso- 
lutely necessary,  yet  he  said  he  would  advise  it  to  be  done  on  the  party's 
coming  of  age,  before  suffering  the  recovery,  and  the  recovery  to  be 
suffered  in  the  name  directed  to  be  assumed,  to  prevent  all  questions  oa 
the  point.    See  the  case  of  Gulliver  v.  Ashby,  4  Burr.  19291.  Blackst  607. 
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son  or  persons  shall  refuse  or  neglect,  or  discontinue  to  take  and 
Use,  such  surname  and  arms,  and  to  take  such  proper  steps  and 
means  as  maybe  req  uisite  to  enable  and  authorize  him  her  or  them 
80  to  do,  within  the  space  of  one  year  as  aforesaid,  then  from 
and  after  the  expiration  of  the  said  space  of  one  year,  the  use  or 
estate,  or  uses  or  estates,  so  to  be  limited  to  him,  her,  or  them, 
respectively,  so  neglecting  or  refusing,  shall  cease,  determine, 
and  become  utterly  void,  and  that  all  the  said  manors,  and 
other  hereditaments,  hereinbefore  directed  to-  be  conveyed  and 
settled  as  aforesaid,  shall  in  such  case,  immediately  there- 
upon, go  to  the  person  or  persons  next  in  remainder,  under  the 
limitations  in  such  settlement  to  be  contained,  in  the  same 
manner  as  if  such  person  or  persons,  so  neglecting  or  refusing, 
being  tenant  or  tenants  for  life,  were  dead,  or  being  tenant  or 
tenants  in  tail  male,  or  in  tail,  were  dead  without  issue  in- 
heritable under  the  estate  tail,  or  estates  tail,  then  vested  in 
possession,  or  in  remainder,  in  the  person  or  persons  so  re- 
fusing or  neglecting  :  provided  always,  and  I  do  hereby  ex- 
pressly declare  my  will  and  mind  to  be,  that  the  clause  herein- 
before contained  for  compelling  the  persons  hereinbefore  men- 
tioned, to  use  the  name  and  arms  of  H.  shall  not  extend  to  any 
person  or  persons,  who  shall,  under  any  will  or  other  instru- 
ment whatsoever,  made  prior  to  the  1st  day  of  January,— — , 
be  under  any  previous  obligation  of  using  any  other  family 
name,  or  bearing  any  other  family  arms.  And  I  do  hereby  de-  settlement  to 
dare  my  will  to  be,  that  in  such  settlement  shall  be  contained  contain  a 
a  power  to  enable  the  person  or  persons,,  who,  for  the  time  ^er°  eM" 
being,  shall,  by  virtue  of  the  limitations  in  such  settlement  Id 
be  contained,  be  entitled  to  the  said  manors  and  hereditaments 
hereinbefore  directed  to  be  conveyed  and  settled  as  aforesaid, 
for  an  estate  of  freehold,  to  grant,  demise,  limit,  or  appoint  all 
and  singular  the  said  hereditaments,  or  any  of  them,  or  any 
part  thereof,  for  any  term  or  number  of  years,  not  exceeding  SI 
years,  at  the  most  improved  rent,  without  taking  any  fine,  and 
under  the  usual  restrictions ;  so  nevertheless  that  no  such  lease 
of  all  or  any  part  of  the  hereditaments,  comprised  in  the  said 
term .  of  200  years,  be  made  to  commence  prior  to  the  29th 

day  of  September,  which  will  be  in  the  year  of  our  Lord . 

And  I  do  hereby  also  direct,  that  in  such  settlement,  so  to  be 
made  as  aforesaid,  there  be  contained  a  power,  enabling* the 
said  Sir  G.  C.,R.  M.,  J.  D.,  J.  C.  J.,  and  J.  F.,  and  thesurvivors 
and  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  from  time  to  time,  to  demise  or  lease  all  and 

singular  the  hereditaments  comprised  in  the  said  term  of  200* 
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Also  a  power  to 
enable  the  trus- 
tees to  sell  or 
exchange. 


And  to  pur- 
chase, with 
the  money  a- 
rising  from 
such  sale, 
other  lands, 
and  to  settle 
the  newly  pur- 
chased lands, 
or  such  as  are 
taken  in  ex- 
change, to  like 
uses.* 


years,  or  any  of  them,  or  any  part  or  parts  thereof,  for  any 
term  or  number  of  years  in  possession,  determinable  on  or 
before  the  said  29th  day  of  September,  which  will  be  in  the 
said  year  of  our  Lord,  at  the  most  improved  rents,  without 
taking  any  fine,  and  under  the  same  restrictions ;  and  also  a 
power  to  enable  the  said  Sir  G.  C,  R.M.,  J.  D.,  J.  C.  J.,  and 
J.F.,  and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  from  time  to  time, 
and  at  any  time  or  times  hereafter,  at  the  request  and  by  th6 
direction  of  the  person  or  persons  who,  for  the  time  being, 
shall  be  entitled  to  the  hereditaments,  to  be  comprised  in  the 
settlement  hereby  directed  to  be  made  as  aforesaid,  for  an  es- 
tate of  freehold,  either  in  possession,  or  in  remainder,  immedi- 
ately expectant  upon  the  said  several  terms  of  99  years  and 
200  years  respectively,  signified  by  some  writing  under  the 
hand  and  seal,  or  hands  and  seals  of  such  person  or  persons,  at* 
tested  by  two  or  more  credible  witnesses,  to  make  sale  of,  or  to 
convey  in  exchange  for,  or  in  lieu  of  other  hereditaments,  all  or 
any  of  the  hereditaments  to  be  comprised  in  the  settlement  so 
to  be  made  as  aforesaid,  the  fee  simple  and  inheritance  thereof, 
as  well  as  for  the  said  terms  of  99  years  and  S00  years  respect- 
ively, due  regard  being  bad  to  the  proviso  next -hereinafter 
contained  or  expressed,  yith  the  usual  clauses,  making  the  re- 
ceipts of  the  said  Sir  6.  C,  R.  M.,  J.  D.,  J.  C.  J.,  J.  F.,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  effectual  discharges  to  the  purchaser 
or  purchasers  of  the  hereditaments  which  shall  be  so  sold,  and  the 
usual  directions  to  lay  out  the  money  to  arise  by  such  sale  or 
sales,  in  the  purchase  of  other  freehold  lands  of  inheritance,  or 


Where  the 
estate  directed 
to  be  purchased 
cannot  be  had, 
other  lands 
may  be  bought. 


*  Where  a  will,  directing  money  to  be  laid  out  in  land,  points  to  a  par- 
ticular estate,  if  that  fails,  it  may  be  laid  out  in  other  lands,  the  particular 


Where  the 
place,  and  not 
the  estate  is 
specified. 


direction  being  only  a  mode  of  executing  the  primary  intention  to 
lands,  10  Yes.  Jun.  618.  This  has  been  decidedly  holden  by  the 
Lord  Chancellor,  though  Lord  Thurlow  used  to  differ  with  Lord  Rosslyn  on 
this  question,  the  latter  lord  being  of  the  opinion  to  which  Lord  Eldon  has 
since  added  the  weight  of  his  authority. 

Whether  money  directed  to  be  laid  out  in  land,  in  a  particular  place, 
shall,  if  land  cannot  be  procured  there,  be  laid  out  elsewhere,  has  been  left 
uudecided  by  the  present  chancellor.  Lord.  Rosslyn  was  of  opinion  it 
might,  Lord  Thurlow  that  it  could  not,  see  10  Yes.  Jun.  610.  But  as  Lord 
Eldon  held  the  affirmative  on  the  other  question,  when  it  came  before  him 
a  short  time  afterwards,  a  conjecture  may  be  allowed  as  to  the  probable  re- 
sult, if  his  Lordship  were  now  called  upon  to  settle  the  point  where  the 
place,  and  not  the  estate,  was  particularized.  See  Maynwaring  v.  Maynwar- 
iog,  3  AUt.  414.  Oldham  ©.  Hughes,  8  Atk.  4M. 
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of  copyhold  lands,  convenient  to  be  held  with  the  lands'to  be 

comprised  in  each  settlements  as  aforesaid,  or  any  of  them, 

or  so  to  be  purchased  or  taken  in  exchange,  in  pursuance  of 

this  my  will,  and  to  settle  the  lands  so  to  be  purchased,  or  so 

to  be  received  in  exchange  as  aforesaid,  to  such  uses  as  the 

hereditaments,  which  shall  be  so  sold  or  conveyed  in  exchange, 

stood  settled,  and  limited  respectively,  immediately  before 

such  sale  or  exchange,  or  as  near  thereto  as  the  nature  of  the 

tenure  and  circumstances  will  permit,  any  thing  hereinbefore 

contained  to  the  contrary  thereof  in  any  wise  notwithstanding* 

Provided  always,  and  I  do  hereby  declare  my  will  to  be,  that  Limitations  re- 

no  manors,  messuages,  lands,  tenements,  or  hereditaments,  exercise  of  the 

situate,  lying,  and  being,  in  the  parishes  of ,and— -,  re*  JjJJJ^J"* 

spectively,  or  any  of  them,  shall  be  sold,  aliened,  or  disposed  certain  specific 
of,  except  in  exchange  for,  or  in  lieu  of,  hereditaments  in  the  °  Ject8' 
parishes  of  A.  and  B.  in  the  said  county  of  N.  respectively,  or 
one  of  them,  and  two  pieces  of  osier  ground,  or  meadow,  lying 
in  the  last  mentioned  parishes,  or  one  of  them,  or  partly  there* 
and  partly  in  some  other  parish  or  parishes,  abutting  east,  ou 
a  brook  or  rivulet  that  runs  through  the  commons  of  ■■> 

and  ',  and  is  there  the  boundary  of  the  parish  of  G. 

against  the  said  parishes  of  A.  and  B.  And  further,  that  no  sale, 
alienation,  or  disposition  as  last  mentioned,  shall  he  made  of 
the  alternate  right  of  presentation  to  the  rectory  of  K.  except 
for  the  actual  exchange  of,  or  for  the  alternate  right  of  present** 
ation  to  the  rectory  of  A.  in  the  said  county  of  N.  upon  such 
terms  as  the  said  Sir  O.  C,  R.  M»,  J.  D.,  J.  C.  J.,  and  J.  F., 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  shall  judge  proper.  And  my  will 
is,  and  I  do  hereby  declare,  that  there  shall  likewise  be  inserted  to  be  inserted 
in  the  said  settlement  all  such  further  and  additional  clauses,  Jj^JJj?  8ettle" 
declarations,  agreements,  powers,  and  provisos,  as  the  counsel  counsel  shall 
of  the  said  J.  W.  and  §ir  R.  J.  B.,  or  the  survivor  of  them,  S^ELSe 
or  the  executor  or  administrator  of  such  survivor,  shall  advise  to  the  spirit  of 
to  be  proper  or  expedient,  but  conformable  to  the  general 
spirit  and  intent  of  this  my  will.    And  I  do  hereby  declare,  that  Trust  of  the 
tke  said  term  of  99  years  hereinbefore  limited  in  use  to  them  the  *™  of»;!9  . 

»  .  years,  to  raise 

said  Sir  G.  C,  R.  M.,  and  J.  D*  of  and  in  the  hereditaments  an  annuity  for 
and  premises  in  N.  as  aforesaid,  is  so  limited  to  tbem,  and  that  Gained*011 
they,  the  sajd  Sir  G.  C,  R.  M.,  and  J.  D.  and  the  survivors  or 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor  shall  stand,  and  be  possessed  of,  and  interested  in  the 
same,  and  the  hereditaments  therein  comprised,  upon  the  tirusts, 
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And  to  and  for  the  intents  and  purposes,  and  under  and  subject 
to  the  provisos  hereinafter  declared  or  expressed,  of  and  con- 
cerning the  same,  that  is-to  say,  in  trust  by  mortgage  of  the  here- 
ditaments, comprised  in  the  same  term,  or  a  competent  part 
or  competent  parts  thereof,  from  time  to  time,  and  by  and  out 
*  of  the  rents,  issues,  and  profits  thereof,  or  by  anj  of  the  said 
ways  and  means,  or  by  any  other  such  ways  and  means  as  to 
the  said  Sir  G.  C,  R.  M.,  and  J.  D.,  or  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, shall  seem  meet,  to  levy  and  raise,  by  even  and  equal 
quarterly  payments  or  portions,  one  annuity,  or  clear  yearly 
sum  of  400/.  of  lawful  money  of  Great  Britain,  during  the  life 
of  my  said  brother  R.  H.,  and  for  one  year  after  his  decease,, 
free  from  all  'deductions  or  abatements  whatsoever,  and  also  all 
such  sum  and  sums  of  money  as  shall  be  sufficient  to  pay  and 
reimburse  to  the  said  trustees  respectively,  their  respective  exe- 
cutors and  administrators,  all  cfosts,  charges,  losses,  damages, 
and  expenses,  which  they  respectively  shall  or  may  sustain,  ex- 
pend, or  be  put  unto,  in,  or  about  the  levying  or  raising  the  said 
annuity,  or  yearly  sum  of  400/.  or  any  part  thereof,  or  in  any- 
wise relating  thereto,  and  from  time  to  time,  by  and  out  of 
the  said  annuity  or  yearly  sum  of  400/.  as  the  same  shall  be 
received,  in  the  first  place  to  make  such  allowances  to  my 
said  brother  R.  H.  as  are  now  usually  made  to  him,  and  to 
defray  and  pay  the  other  charges  and  expenses  now  usually 
incurred  for  his  maintenance,  together  with  such  further  ad- 
ditional sums  as  the  said  Sir  G.  C,  R.  M.,  and  J.  D.,  or  the- 
survivors  or  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  may  deem  requisite  or  proper,  for  his- 
additional  comfort  or  convenience,  and  also  all  expenses  at- 
tending the  funeral  of  my  said  brother,  and  all  such  just  debts  aa 
may  be  owing  by  him,  or  oh  his  account,  at  the  time  of  his 
'death,  and  from  time  to  time  to  pay  the  residue  of  the  said 
annuity  or  yearly  sum  of  400/.,  after  answering  all  and  every 
the  purposes  aforesaid,  to  the  person  or  persons  who  shall,, 
for  the  time  being,  be  entitled  to  an  immediate  estate  of  free- 
hold, of  and  in  the  hereditaments  comprised  in  the  said  term 
of  99  years,  expectant  on  the  same  term,  or  to  the  receipt  oF 
the  rents,  issues,  and  profits  thereof,  for  his  her  or  their  own 
absolute  use  and  benefit.  Provided  always,  and  I  do  hereby 
declare  my  will  to  be,  that  from  and  after  the  trusts  and  pur- 
poses by  this  my  will  declared  or  expressed,  of  or  concern- 
ing the  said  term  of  99  years,  shall  be  fully  performed  and 
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satisfied,  or  shall  become  unnecessary  or  incapable  of  being  Proviso  for 
.performed,  or  be  otherwise  discharged,  the  said  term  of  99  term  when  the 
years,  of  and  in  the  said  hereditaments  comprised  therein,  f^5ueJalib€ 
or  so  much  thereof  as  shall  not  have  been  mortgaged  for  the 
purposes  aforesaid,  shall  cease,  determine,  and  be  absolutely 
void  to  all  intents  and  purposes  whatsoever.    And  I  do  hereby 
declare,  that  the  said  term  of  200  years  hereinbefore  limited  Trusts  of  the 
in  use  to  them  the  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C.  J.,  and  £££2?^ 
J.  F.,  their  executors  and  administrators  as  aforesaid,  is  so  personal  estate, 
limited  to  them,  and  that  they  the  said  Sir  G.  C,  R.  M.,  J.  JJjjJ 2TI»|11 
D.,  J.  C.  J.,  and  J.  F.,  their  executors  and  administrators,  debts,  charges, 
shall  stand  possessed  of,  and  interested  therein,  upon  the  se-  andto^efay 
veral  trusts,  and  to  and  for  the  several  intents  and  purposes,  £e  *****??  of 
and  with,  under,  and  subject  to  the  several  powers,  provisos,  premises  corn- 
restrictions,  and  declarations  following,  that  is  to  say,  upon  termln repair; 
trust,  that  they,  the  said  Sir  G,  C,  R.  M.,  J.  D.,  J.  C.  J.,  to  pay  the  ex-' 
and  J.  F.,  and  the  survivors  and  survivor  of  them,  and  the  newSs°of  re- 
executors  and  administrators  of  such  survivor,  shall  and  do,  ne]***lel«**est 

7  7  and  fines  upon 

by  mortgage  or  sale  of  the  hereditaments,  and  real  estate,  com-  admittances  to 
prised  in  the  said  term,  or  a  competent  part,  or  competent  j^thetx-  *° 
part9  thereof,  from  time  to  time,  and  by. and  out  of  the  rents,  P«MC  of  pur- 
issues,  and  profits  thereof,  or  by  cutting  down  timber,  or  other  taseTjfncTcom- 
trees,  so  nevertheless  that  no  timber  or  other  trees  be  cut  down  mo?  "!!?htf» 

7  and  of  inclo- 

without  the  consent  in  writing  of  the  person  or  persons,  for  the  sure;  a  salary 
time  being,  entitled  to  the  next  immediate  estate  of  freehold  £  th^re^cT 
of  and  in  the  said  hereditaments  comprised  in  the  said  term  of  th«  estates 
200  years  expectant  on  the  said  term,  or  by  all  or  any  of  the  ^thf"the  first 
said  ways  and  means  or  by  any  other  such  ways  and  means  as  t^Tati;I^pay 
to  the  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C.  J.,  and  J.  F.,  or  tions,  and  to 
the  survivors  or  survivor  of  them,  or  the  executors  or  adini-  c^tr^g8^h8C~ 
aistrators  of  such  survivor,  shall  seem  meet,  levy  and  raise  shall  hare  been 
such  sum  and  sums  of  money  as  shall  be  sufficient  to  pay,  and  lame  ;°and  to 
ahall  and  do  accordingly  pay,  after  my  personal  estate  not  rai8e*  sum  by 
hereby  specifically  bequeathed  shall  be  applied  so  far  as  the  for  such  wo?™ 
same  shall  extend,  my  funeral  expenses,  and  the  expenses  of  ™?s*i£j?*~T 
proving  this  my  will,  and  the  pecuniary  legacies,  (except  the  son  may  marry; 
additional  portions)  and  the  annual  sums  for  my  younger  child-  thertaiduePin 
ren,  hereinafter  directed  to  be  raised  or  paid  and  given,  and  the  fundi»  to 
all  my  bond,  simple  contract,  and  other  debts,  and  the  interest  26  years  of  the 
of  such  debts  as  carry  interest,  as  the  same  shall  become  due,  JJS*  ^*.a  fVnd 
and  all  arrears  thereof,  and  all  the  expenses  of  keeping  the  first  place  to 
wid  several  premises  comprised  in  the  said  term  of  200  years,  SSSakf  *** 
in  good  order  and  repair,  and  the  taxes,  assessments,  and  out-  trusts,  and 
goings  in  respect  thereof  payable  by  the  landlord,  and  the  ex*  the  aftermen- 

tkmed  objects. 
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penses  of  renewing  from  time  to  time  the  leased  of  ray  several 
leasehold  testates  hereinafter  bequeathed  until  the  whole  be- 
neficial interests  therein  respectively  shall  vest  in  any  person 
or  persons  absolutely,  (so  nevertheless  that  no  renewal  shall 
be  taken  of  the  lease  of  the  manors  of  S  — ,  and  the 
lands  and  tenements  hereinafter  mentioned  to  be  holden  bj 
lease  under  the  crown,  without  the  consent  of  such  person  or 
persons  as  hereinafter  mentioned)  and  also  the  expenses  of  all 
/  admittances  to  copyhold  estates  under  this  my  will,  and  the . 

expenses  attending  the  purchase  of  any  cottages,  with  the  ap- 
purtenances and  commonable  rights  within  the  parish  of  F. 
aforesaid,  which  the  said  Sir  G.  C,  R.  ML,  J.  D.,  J.  C.  J.  and 
J.  F.,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  judge  it  expedient  to* 
purchase,  so  as  the  consideration-money  for  the  whole  of  such 
purchases  do  not  exceed  the  sum  of /.  and  so  as  the  here- 
ditaments so  to  be  purchased  be  settled  and  assured  to  such 
uses,  and  upon  to  and  for  such  trusts  intents  and  purposes, 
and  with  under  and  subject  to  such  powers,  provisos,  limita- 
tions, and  declarations,  as  at  the  respective  times  of  such  pur- 
chase or  purchases  being  made,  shall  be  subsisting  or  capable 
of  taking  effect  as  to  the  hereditaments  and  premises  comprised 
in  the  said  term  of  200  years,  under  or  by  virtue  of  this  my 
will,  or  of  the  settlement  hereinbefore  directed  to  be  made 
as  aforesaid,  and  also  all  expenses  attending  any  inclosure  of 
the  common  of  F.,  and  the  planting  thereof  or  otherwise  inn 
proving  the  same ;  and  the  expenses  of  my  trustees  and  exe- 
cutors in  the  execution  of  this  my  will,  and  the  trusts  and 
powers  herein  contained,  and  a  proper  and  sufficient  salary 
or  allowance  to  the  person  or  persons  who  for  the  time  being 
shall  be  employed  in  managing  my  estates  comprised  in  the 
said  term  of  200  years,  and  receiving  the  rents  and  profits 
thereof,  and  keeping  books  and  accounts  for  my  trustees  for 
the  time  being,  of  all  matters  relating  to  this  my  will,  and  the 
trusts  herein  contained  or  expressed  :  and  in  the  next  place 
levy  and  raise,  and  pay  such  additional  portions  for  my  daugh- 
ter L.  and  my  said  son  E.  as  are  hereinafter  mentioned,  when 
and  as  the  same  respectively  shall  become  due  and  payable, 
and  be  called  in  and  demanded,  or  discharge  and  satisfy  such 
securities  as  may  have  been  given  for  the  same,  and  all  mort- 
gages which  shall  have  been  made  for  raising  the  same,  and 
also  such  annual  sum  for  or  in  the  nature  of  a  jointure  for  any 
woman  with  whom  my  said  son  E.  shall  happen  to  marry,  as 
hereinafter  is  mentioned,  and  such  sum  in  gross  for  the  benefit 
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of  the  younger  sons  and  daughters  of  my  said  son  E.  as  here- 
inafter is  mentioned,  and  all  such  sum  and  sums  of  money  as 
shall  be  sufficient  to  answer  all  and  every  the  payments  here- 
inafter directed  to  be  made  out  of  the  money  to  arise  or  be  re- 
ceived under  or  by  virtue  of  the  trusts  of  the  said  term  of  200 
years ;  and  shall  and  do  accumulate  from  time  to  time  for  and 
during  and  unto  the  full  end  and  term  of  20  years,  to  com- 
mence and  be  computed  from  the  time  of  my  decease,  so  much 
of  the  rents,  issues,  and  profits  of  the  said  hereditaments  and 
premises  comprised  in  the  said  term  of  200  years,   as  shall 
not  be  from  time  to  time  applied  for  some  or  one  of  the  pur- 
poses aforesaid,  according  to  the  direction  aforesaid,  and  lay 
put  and  invest  the  same  from  time  to  time  in  the  names  or  name 
of  them  my  said  trustees,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  in  some 
of  the  public  funds,  and  from  time  to  time  accumulate  the  di- 
vidends,   interests,  and  proceeds  of  sucfi  funds,  or  so  much 
•thereof  as  shall  not  be  applied  for  some  or  one  of  the  purposes 
aforesaid,  and  lay  out  and  invest  the  same  in  like  manner,  and 
so  in  like  manner  accumulate  the  dividends,  interests,  and 
proceeds  of  such  other  funds,  or  so  much  thereof  as  shall  not 
be  applied  as  aforesaid,  to  the  intent  that  in  this  manner  a  fund 
may  be  established  for  answering  the  purposes  aforesaid,  and 
•also  the  purposes  hereinafter  mentioned,  out  of  which  fund  I 
direct  the  same  or  such  of  them  as  shall  from  time  to  time  re- 
main unsatisfied  and  be  capable  of  being  carried  into  effect, 
to  be  answered  and  carried  into  effect.    And  my  will  is,  and 
I  do  hereby  direct  and  appoint  that  by  and  out  of  the  said 
•fund  so  to  be  established -as  aforesaid  but  not  otherwise,  after 
the  several  purposes  aforesaid,  or  such  of  them  as  shall  be  ca- 
pable of  being  carried  into  effect  shall  be  satisfied,  the  trus- 
tees or  trustee  for  the  time  being  of  the  said  term  of  200 
years,  hereby  limited  or  created,  shall  pay  off  and  discharge  Trustees  out  of 
all  mortgages,  securities,  and  charges  which  shall  have  been  ^.wimor^ 
made  of  or  upon  any  of  *roy  estates  in  pursuance  or  by  virtue  gages  upon 
of  this  my  will,  besides  such  mortgages  as  are  hereinbefore  Dior's  esutw." 
directed  to  be  paid,  and  in  the  next  place  shall  pay  off  and 
discharge  so  far  as  the  said  fund  shall  extend,  such  mortgage 
or  mortgages  and  securities  as  may  then  have  been  made  in 
pursuance  or  by  virtue  of  or  under  the  said  indenture  of 

the  —  day  of ,  or  any  part  or  parts  thereof,  for  the 

purposes  of  raking  all  or  any  of  the  portions  thereby  directed 
*°  be  raised,  or  any  of  them,  or  any  part  or  parts  of  them,  or 
*f  *ny  of  them ;  and  in  case  the  said  last-mentioned  portions 
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or  any  part  or  parts  thereof  respectively,  shall  not  have 
secured,  then  in  trust  to  pay  off  and  discharge  such  of  the  said 
portions  or  such  part  or  parts  thereof  as  shall  not  have  been 
Testator  gives  so  secured.  And  I  give  and  bequeath  all  my  leasehold  lands 
not  before°be-  and  tenements  not  hereinbefore  bequeathed  as  aforesaid,  nor 
queathed  to  included  in  any  settlement  made  by  me  previous  to  the  making 
first  place,  out  of  this  my  will,  unto  the  said  Sir  G.  C,  R.  M«,  J.  D.,  J.  C.  J., 

profits^to^  and  J-  F->  their  executor8  and  administrators,  for  all  my  tern 
the  rente,  the  and  terms,  estate  and  interest  therein  respectively,  in  trust  in 
^rformin^the  *h«  firet  place  out  of  the  rents  and  profits  thereof,  to  pay  the 
covenants,  and  rents  reserved  and  to  be  reserved  by  the  respective  leases  under 
and  subject'  which  the  same  are  or  shall  be  holden,  and  to  perform  and  pay 
theretoto  stand  the  expenses  of  performing  the  covenants  and  agreements  ia 
thereof  upon     such  leases  respectively  contained  on  the  lessee's  or  tenant's 

s^ondM hearty  Parts>  and  to  Pav  the  taxes  Payab,e  bv  tbe  landlord  in  respect 
as  may  be  with  thereof,  and  to  renew  and  pay  the  expenses  of  renewing  such 
&c.°Defor?av'  leases  from  time  to  time,  at  the  accustomed  times  of  renewal, 
dared  and  H-  and  subject  thereto,  to  stand  and  be  possessed  and  interested 
concerning  the  of  and  in  the  same  respectively,  upon  such  trusts,  \2)  and  to 


Of  the  effect  (?)  By  a  limitation  of  leaseholds  or  mere  personal  chattels  in  strict  sottle- 

direct*  lease-  ment  *here  the  personal  estate  is  either  included  in  the  same  limitation  as 
holds  to  be  set-  the  freehold,  or  limited  with  reference  to  such  limitations  of  the  freeholds, 
tied,  as  far  as  the  first  tenant  in  tail  that  comes  into  esse;  becomes  absolutely  entitled  to 
low  upontrusts  *°e  P0"011*'  property,  subject  to  the  preceding  particular  estates  therein, 
correspondent    and  this  of  course  frequently  produces  a  separation  between  the  real  and 

th  lf£ "iTm^    Pcrsonal  cstatc-    See  Gregory  t>.  Pelham,5  Bro.  P.  C  435!  and  the  Duke 

of  Bridgewater  v.  Egerton,  2  Yes.  122.  and  Duke  of  Marlborough  v.  Spen- 
cer, 5  Bro.  P.  C.  592.  But  this  Testing  may  be  postponed  by  specific  limit- 
ations to  a  more  distant  period,  and  the  estate  made  to  accompany  still 
further  the  freehold  estates.  The  settler  may  suspend  the  absolute  vesting 
of  the  leasehold  estates  to  any  period  not  exceeding  21  years,  after  a  life  or 
lives  in  being.  In  reference  to  these  modes  of  continuing  the  personal 
estate  in  the  channel  of  the  real  estate,  wills  and  settlements  frequently  vest 
the  leasehold  property  in  trustees,  directing  them  to  settle  them  according 
to  the  limitations  of  the  freehold  at  far  at  the  law  wUl  allow,  or  in  terns 
of  similar  import.  Lord  Hardwicke  treated  these  words  as  affording  a 
ground  for  a  court  of  equity  to  model  the  limitations  accordingly  ;  for  he 
thought  that  this  clause  was  to  be  considered  as  executory  and  directory, 
and  that  it  was  for  that  Court  to  direct  such  conveyance  as  would  make 
the  interests  in  both  species  of  estates  correspond  as  far  as  by  law  was 
practicable,  or  in  other  words,  as  far  as  the  settler  or  testator  could  him* 
self  have  done ;  and  it  was  plain  he  might  have  limited  them  to  A.  for  life, 
remainder  to  his  first  son,  and  the  heirs  male  of  his  body,  and  if  such  first 
son  died  before  the  age  of  21,  and  without,  issue  male,  remainder  over  to 
his  second  son ;  he  might  have  made  the  same  limitations  over  to  all  the 
other  sons,  and  in  default  of  such  issue,  he  might  have  limited  the 


J 
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and  for  such  intents  and  purposes,  aad  with  under  and  sub-  freehold  pro- 
ject to  such  powers,  provisos,  conditions,  restrictions,  limita-  [£f ^ut^m* 
lions,  and  declarations,  as  will  best  and  nearest  correspond  and  of  99  and  200 

der  over?  and  in  case  no  son  had  lived  to  attain  the  age  of  SI,  the  re- 
mainder would  have  been  clearly  good.    It  was  said  by  Lord  Hardwicke, 
that  that  was  the  common  and  known  way  of  conveyancing  in  settling  chat- 
tels, and  that  where  things  were  directed  to  go  as  heir-looms  with  an  estate, 
or  in  case  of  a  marriage  settlement,  or  the  like,  so  far  as  they  could  by  law 
or  equity,  it  was  very  proper  it  should  be  left  to  the  court  to  settle  the  con- 
veyance.   See  Gower  v.  Grosvenor,  Barnard iston's  Rep.  in  Ch.  54.  and 
Traffbrd  «.  Trafford,  3  Atk.  347.    But  other  cases  have  held  that  these 
words,  *'  as  far  as  the  law  will  allow,"  do  not  necessarily  import  a  desire  that 
the  chattels  should  be  kept  in  the  channel  of  Succession  as  long  as  the  in- 
genuity of  conveyancers  might  contrive  \  but  that  they  must  be  understood 
as  being  meant  only  to  direct  that  estates  may  be  taken  in  the  personal 
property  as  nearly  correspondent  as  the  Jaw  allows,  having  respect  to  their 
different  natures.    And  this  was  Lord  Thurlow's  opinion,  in  Vaughan  v. 
Burslem,  3  Bro.  C.  C.  101.  who  there  held  that  when  the  first  son  came  into 
esse,  he  was  absolutely  entitled  under  such  a  directory  clanse ;  see  Foley  t>. 
Barnell,  1  Bro.  C.  C.  274.    It  appears  that  Lord  Eldon  had  considered  the 
question  as  settled  by  the  two  cases  of  Foley  v.  Barnell,  and  Vaughan  v. 
Burslem  ;  for  in  the  Countess  of  Lincoln  v.  the  Duke  of  Newcastle,  IS  Yes. 
Jun.  818.  he  said  that  if  he  had  decided  that  cause  originally,  he  should  have 
decided  it  according  to  Vaughan  ».  Burslem,  as  considering  himself  bound 
by  that  case,  and  Foley  v.  Barnell,  though  he  would  confess  he  thought 
Lord  Hardwicke's  the  better  doctrine.    Be  acquiesced  in  the  opinion  of  the 
other  Lords  who  modified  the  decree  upon  the  principle  laid  down  by  Lord 
.Hardwicke.    In  the  said  case  of  Lady  Lincoln  v.  the  O.  of  N.  the  tenant  in 
tail  having  arrived  at  21  before  the  cause  came  on  upon  the  appeal,  it  was 
only  necessary  to  determine  that  the  leasehold  estate  should  be  assigned  ab- 
solutely to  him,  and  all  the  succeeding  directions  of  the  decree  which  had 
prospectively  carried  on  the  limitations  upon  the  plan  adverted  to  by  Lord 
Hardwicke,  in  Gower  v.  Grosvenor,  were  left  out,  so  that  the  decree,  as  it 
finally  stood,  affords  no  precedent  for  the  form  of  the  limitations  to  be 
adopted  in  order  to  carry  into  effect  the  directory  clause  above-mentioned. 
His  Lordship  said  that,  according  to  his  opinion,  the  best  principle  would 
be  that  the  testator  ought  to  be  considered  as  furnishing  the  Court  with  all 
the  means  of  enabling  the  party  to  tie  up  the  property,  not  as  long  as  the 
rules  of  Jaw  would  admit,  but  to  that  convenient  extent  which  would  en- 
able the  Court  to  execute  the  general  primary  purpose  of  the  will  or  settle- 
ment to  carry  together  the  real  and  personal  estate.    And  that  principle 
clearly  was  not  executed  by  the  manner  in  which  it  was  proposed  to  be  done 
by  the  decree  in  that  case ;  for  by  Lord  Hardwicke's  method,  and  the  me- 
thod pursued  in  the  decree,  it  was  not  to  go  over  upon  the  simple  contin- 
gency of  the  death  under  21,  but  upon  the  event  of  the  son's  dying  under 
that  age  and  without  issue.    Now  under  this  form  of  limitation  the  son 
might,  upon  arriving  at  the  age  of  14,  bequeath  the  estate  subject  to  the 
contingency  of  his  dying  under  21,  not  leaving  issue,  and  supposing  he  died 
intestate,  under  21  leaving  issue,  that  issue  male  would  not  take  the  lease- 
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yean)  but  so  agree  with  the  uses,  trusts,  powers,  provisos,  conditions,  re- 
consWered  as  strictions,  limitations,  and  declarations  hereinbefore  limited, 
▼ested  in  equity  declared  or  expressed,  of  or  concerning  the  hereditaments 
who  would  be-  hereinbefore  devised  and  directed  to  be  settled  as  aforesaid, 

in Tqufty tothe    (°ther  thafl  alld  "^P*  the    SaW    term8  °f  "   y6*1^    Md  20° 

whole  interest  years  hereby  limited,  and  the  trusts  thereof)*  but  so  as  such 
suctTperson11  leasehold  premises  be  not  considered  as  an  interest  vested  in 
shall  attain  21.  equity,  in  any  person  who  would  become  entitled  in  equity 

to  the  whole  interest  therein,  until  such  person  shall  attain 
the  ago  of  21  years,  yet  so  nevertheless  as  not  to  deprive  Buch 
person  during  his  her  or  their  minority,  of  the  clear  rents, 
issues,  and  profits  thereof.  And  my  will  is,  and  I  do  hereby 
direct,  that  as  soon  as  may  be  after  my  decease,  a  catalogue  of 
all  my  books  shall  be  taken,  and  an  inventory  made  of  all  my 
plate,  linen,  china,  pictures,  prints,  furniture,  and  household 
goods  at  '    house,  such  inventory  to  be  made  by  two 

or  more  persons  used  and  accustomed  to  business  of  this  kind, 
one  of  them  to  be  named  by  my  eldest  son,  and  the  other  or 
others  by  the  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C,  J.,  and  J.  F., 

hold  as  he  would  the  real  estate,  but  the  leasehold  would  be  part  of  his 
general  personal  estate,  which  might  go  to  the  next  of  kin,  and  equally  to 
the  wife  with  them.  And  if  the  going  over  were  made  to  depend  upon  the 
simple  contingency  of  the  dying  under  21,  without  regard  to  issue,  then  if 
an  infant  son  died,  leaving  issue,  the  real  and  personal  estates  would  be  se- 
parated, the  real  going  to  such  issue  in  tail,  and  the  leasehold  going  to  the 
next  remainder  man.  Lord  Eldon,  however,  did  not  suggest  any  other 
mode ;  and  I  am  not  aware  of  any  other  or  better  now  in  use  among 
conveyancers.  The  attempt  is  subject  to  great  danger  and  difficulty.  These 
rules  and  observations  apply  to  all  personal  estates,  chattels,  and  goods 
where  they  are  directed  to  go  along  with  and  accompany  the  freehold  uses 
and  estates,  as  far  as  the  law  will  allow.  And  where  the  will  directs  the 
trustees,  as  to  certain  specific  articles,  to  settle  the  same  so  as  that  they  shall 
go  with,  and  be  annexed  to  the  property  of  the  mansion  house,  and  pre- 
mises, as  heir-looms,  the  principles  above  considered  are  equally  applica- 
ble. But  where  the  will  is  not  directory  of  a  settlement,  but  limits  the 
chattel  to  go  as  an  heir  loom,  it  seems  the  first  tenant  in  tail  who  comes 
into  esse,  will  take  it  absolutely  ;  see  the  Duke  of  Bridgewater  v.  Egerton, 
2  Yes.  121.  1  Bro.  C.  C.  380.  (n.)  Oower  t>.  £rosvenor,  Barn.  Ch.  R.  54. 
Foley  v.  Barnell,  1  Bro,  C.  C.  274.  and  vaugfcaa  v,  Burslem,  3  Bro.  C.  C. 
202.  And  whether  a  testator  without  interposing  trustees  directs  that  the 
chattels  shall  go  as  heir-looms  with  his  real  estate,  or  gives  the  chattels  to 
trustees  without  words  directory  of  any  settlement  to  be  made  by  them, 
but  simply  in  trust  to  permit  them  to  go  with  the  manor-house,  or  to  be 
enjoyed  by  such  person  or  persons  as  shall  be,  from  time  to  time,  under  the 
will  entitled  to  it,  for  so  long  time  as,tbe  rules  of  law  and  equity  will  per- 
mit, the  consequence  will  be  the  same.  'See  the  case  of  Car  v.  Lord  Enrol, 
14  Tes.  Jan.  478. 
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or  any  two  or  more  of  them,  and  three  copies  at  least  of  the  A  cataio£me  of 
said  catalogue  and  inventory  respectively,  shall  be  made  and  the  books,  and 
signed  by  the  persons  taking  the  same  respectively,  one  copy  be  made  oFthe 
of  which  said  catalogue  and  inventory  respectively  shall  be  the  Plat.e>  u~ 

_..  ,  iiA  A  M  i  nen»  china, 

delivered  to  my  eldest  son,  one  to  my  youngest  son,  and  one  pictures, 
to  the  said  Sir  G.  C.,  R.  M.,  J.  D.,  J.  C.  J.  and  J.  F.,  or  one  S^aS"* 
of  tbem ;  such  last-mentioned  copy  of  the  said  catalogue  and 
inventory  to  be  kept  and  preserved,  with  the  books, '  papers,  Onetobede- 
and  receipts,  relating  to  the  trust  estate  as  aforesaid :  and  I  H^red  to  tes- 
direct  that  no  articles  whatever  be  removed  from  my  said  son  £  — ,  one 
house  until  such  catalogue  and  inventory  shall  be  taken  and  ^^JJ"1*^* 
signed.     I  bequeath  to  my  dear  wife  all  the  furniture  in  the  thertothe 
house  at  ■  ;  I  give  and  bequeath  all  my  horses,  and  trustees- 

other  cattle,  and  other  my  live  stock,  and  all  my  farming  and  No  ^1^  to 
gardening  implements  and  utensils,  and  also  all  wines,  liquors,  be  removed 

BA  j  ••  •  l    \  *  +  '  until  such  in- 

stores,  and  provisions,  in  or  about  my  house,  at ,  ventoryand 

aforesaid,  to  my  said  eldest  son,  absolutely $  I  give  to  my  ^tn^5ue  BhaU 
daughter  L.  the  whole  of  the  furniture  belonging  to  and  com-  ^ 

monly  used  in  her  apartments  in house,  and  to  my 

younger  son  all  my  books,  plate,  china,  pictures,  linen,  house- 
hold goods  and  furniture,  in  the  chambers  he  now  resides  in, 
or  may  reside  in  or  occupy  at  the  time  of  my  decease,  and 
also  [various  specific  bequests.] 


No.  6. 
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THIS  is  the  last  will  and  testament  of  me,  J.  B.,  &c.  First,  Limitatl(mf 
1  give  and  devise  all  and  singular  my  freehold  manors,  mes-  strict  settle- 
suages,  lands,  tenements,  hereditaments  and  real  estates,  what-  ta^g  ^^ 
soever  and  wheresoever,  together  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  unto  J.  S.  and  S.  J., 
their  heirs  and  assigns  for  ever,  to  the  several  uses,  and  upon 
and  for  the  trusts,  intents  and  purposes  hereinafter  limited,  ex- 
pressed and  declared,  of  and  concerning  the  same,  (that  is  to 

vol.  ii.  2  c 


in 
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say,)  to  the  use  of  my  eldest  son,  6.  B.  and  his  assigns,  for 
and  during  the  term  of  his  nttural  life,  without  impeachment 
of  or  for  any  manner  of  waste ;  and  from  and  immediately 
after  the  determination  of  that  estate,  by  forfeiture  or  other- 
wise, in  his  lifetime,  then  to  the  use  of  the  said  J.  S.  and 
&.  J.  and  their  heirs,  for  and  during  the  natural  life  of  my  said 
son,  upon  trust,  to  support  and  preserve  the  contingent  uses 
and   estates  hereinafter  limited  from  being  defeated  or  de- 
stroyed, and  for  that  purpose  to  make  entries  and  bring  ac- 
tions, as  occasion  may  require ;  but  nevertheless  to  permit  my 
said  son  and  his  assigns  during  his  life,  to  receive  and  take  the 
rents,  issues  and  profits  of  the  said  manors  and  other  heredi- 
taments, for  his  and  their  own  use  and  benefit ;  and  from  and 
immediately  after  his  decease,  then  to  the  use  of  the  first  sod 
of  the  said  G.  B.,  lawfully  to  be  begotten,  and  of  the  heirs 
male  of  the  body  of  such  first  son  lawfully  issuing;  and  for  de- 
fault of  such  issue,  then  to  the  use  of  the  second,  third,  fourth, 
and  all  and  every  other  the  son  and  sons  of  the  said  G.  B., 
lawfully  to  be  begotten,  severally,  successively,  and  in  remain- 
der, one  after  another  as  they  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing,  the  elder  of  such  sons  and  the  heirs  male  of  his 
body  always  to  be  preferred,  and  to  take  before  the  younger  of 
such  sons  and  the  heirs  male  of  his  and  their  body  and  bodies ; 
and  in  default  of  such  issue,  then  to  the  son  of  my  second  son, 
J.  B.,  and  his  assigns,  for  and  during  the  term  of  bis  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste;  and 
from  and  immediately  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise,  in  his  life-time,  then  to  the  use  of 
the  said  J.  S.  and  S.  J.  and  their  heirs,  for  and  during  the 
natural  life  of  the  said  J.  B.,  upon  trust,  to  support  and  pre- 
serve the  contingent  uses  and  estates  hereinafter  limited  from 
being  defeated  or  destroyed,  and  for  that  purpose  to  make  en- 
tries and  bring  actions  as  occasion  may  require;  but  never- 
theless to  permit  my  said  son  J.  B.  and  his  assigns  during  his 
life,  to  receive  and  take  the  rents,  issues  and  profits  of  the  said 
manors  and  other  hereditaments,  for  his  and  their  own  use  and 
benefit ;  and  from  and  immediately  after  the  decease  of  the  said 
J.  B.  then  to  the  use  of  the  first  son  of  the  said  J.  B.,  lawfully 
to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such  first 
son  lawfully  issuing ;  and  for  default  of  such  issue,  then  to  the 
use  of  the  second,  third,  fourth,  and  all  and  every  other  the 
son  and  sons  of  the  said  J.  B.,  lawfully  to  be  begotten,  spve- 
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ralljr,  successively,  and  in  remainder,  one  after  another  as  they 
shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  se- 
veral and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  always  to  be  preferred  and 
to  take  before  the  younger  of  such  sons,  and  the  heirs  male 
•f  his  and  their  body  and  bodies;  and  in  default  of  such  issue, 
then  to  the  use  and  behoof  of  my  third,  fourth,  and  all  and 
every  other  my  son  and  sons  hereafter  to  be  born,  severally, 
successively,  and  in  remainder,  one  after  another  as  they  shall 
be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  male  of  his  body  always  to  be  preferred 
and  to  take  before  the  younger  of  such  sons  and  the  heirs  male 
of  his  and  their  body  and  bodies ;  and  for  default  of  such  issue, 
then  to  the  use  of  all  and  every  mydaughter  and  da  ughters,  equally 
to  be  divided  between  or  amongst  them,  if  more  than  one,  share  To  the  dangh- 
and  share  alike,  as  tenantsin  common,  and  of  the  several  and  re-  **n>  **  ten&»t8 
specti  ve  heirs  of  the  body  and  bodies  of  such  daughter  and  daugh-  with  cross  re- 
ters  lawfully  issuing ;  and  in  case  there  shall  be  a  failure  of  issue  mainder*- 
of  the  body  or  bodies  of  any  of  such  daughters,  then  as  to  the 
share  or  shares  (as  well  surviving  or  accruing  as  original)  of 
such  of  them  whose  issue  shall  so  (ail,  to  the  use  and  behoof 
of  the  survivors' or  survivor,  and  others  or  other  of  them, 
equally  to  be  divided  between  or  amongst  such  survivors  and 
others  (if  more  than  one)  share  and  share  alike,  as  tenants  in 
common,  and  of  the  several  and  respective  heirs  of  the  body 
and  bodies  of  such  surviving  and  other  daughter  or  daughters 
lawfully  issuing ;  and  in  case  all  my  daughters  but  one  shall 
die  without  issue,  then  to  the  use  and  behoof  of  such  one 
daughter  and  the  heirs  of  her  body  lawfully  issuing  ;  and  in  de-  Remaindcr  to 
fault  of  such  issue,  then  to  the  use  of  the  heirs  of  my  body ;  the  heira  of 
and  in  default  of  such  issue,  then  to  the  use  of  my  wife  M.  B.,  remainder  to75 
and  her  assigns  for  her  life,  and  from  and  after  her  decease,  to  j^T^J^  _ 
the  use  of  my  brother  T.  B.  his  heirs  and  assigns  for  ever,  der  to  testator's 
Provided  always,  and  my  will  is  that  it  shall  be  lawful  for  my  ri*bt  hcir- 
said  son  G.  B.,  during  his  life  ;  and  also  for  my  said  son  J.  B. 
during  his  life,  in  case  he  shall  come  into  possession  of  my  said 
estates,  to  demise  and  lease  all  or  any  part  of  my  said  estates 
hereinbefore  devised  unto  any  person  or  persons,  for  any  term 
or  number  of  years  not  exceeding  SI  years  in  possession,  at 
the  beat  or  most  improved  yearly  rent  or  rents  that  can  be  rea- 
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sonably  gotten  for  the  same,  and  without  taking  any  thing  by 
way  of  fine  for  or  in  respect  of  any  such  demise  or  lease,  so  that 
the  lessee  or  lessees  be  not  made  dispunishable  of  waste  by 
miy  express  words  therein,  and  do  execute  a  counterpart 
thereof.  Provided  also,  and  my  will  further  is,  that  it  shall  be 
lawful  for  my  said  sons,  G.  B.  and  J.  B.  severally  and  re- 
spectively, as  and  when  they  shall  respectively  be  in  the  pos- 
session of  my  said  manors,  messuages,  lands,  tenements  and  he- 
reditaments hereinbefore  devised  by  any  deed  or  deeds  sealed 
and  delivered  in  the  presence  of,  and  attested  by  two  or  more 
credible  witnesses,  to  grant,  limit  or  appoint  any  annual  sum 
or  yearly  rent-charge  not  exceeding  5002.  clear  of  all  taxes 
and  deductions  whatsoever,  to  be  issuing  out  of  the  said  ma- 
nors and  other  hereditaments  hereinbefore  devised,  or  any  part 
thereof,  to  or  for  the  use  of  any  woman  or  women  whom  they 
may  respectively  marry,  for  the  life  or  lives  of  such  woman  or 
women,  by  way  of  jointure;  and  in  bar  or  without  being  in 
bar  of  dower ;  such  grant,  limitation,  or  appointment  to  be 
made  either  before  or  after  marriage,  and  with  such  powers 
and  remedies  of  distress  and  entry  and  perception  of  the  rents 
and  profits  of  the  said  manors  and  other  hereditaments,  and 
such  term  or  terms  of  years,  for  the  better  securing  and  com- 
pelling the  payment  of  such  annual  sum  or  yearly  rent-charge, 
as  to  them  my  said  sons  respectively  shall  seem  meet.  Pro- 
vided also,  and  my  will  further  is,  that  it  shall  be  lawful  for 
my  said  son  6.  B.,  by  any  deed  or  deeds,  or  by  his  last  will  and 
testament,  or  any  codicil  thereto  duly  executed  and  attested,  to 
subject  and  charge  my  said  manors  and  other  hereditaments 
hereinbefore  devised,  or  any  part  thereof,  to  and  with  the  pay- 
ment of  any  sum  or  sums  of  money  not  exceeding  the  sum  of 
10,000/.  for  the  portion  or  portions  of  any  daughter  or  daugh- 
ters, or  younger  son  or  sons  of  him  the  said  G.  B.  Chut  so  that 
the  same  be  not  made  to  vest  in  sons  under  the  age  of  21 
years,  or  in  daughters  whilst  under  that  age  and  unmarried,) 
with  such  benefit  of  survivorship  or  accruer  between  or 
amongst  them  if  more  than  one,  and  with  such  yearly  sum  or 
sums  in  the  mean  time,  till  such  portion  or  portions  shall  be- 
come payable  for  maintenance  and  education,  but  not  exceed- 
ing the  interest  of  such  portion  or  portions  at  and  after  the 
rdte  of  four  per  cent,  per  annum ;  and  also  to  limit  such  term  or 
terms  of  years  to  trustees,  for  raising  the  same,  and  securing 
the  payment  thereof  in  the  usual  manner,  as  to  him,  the  said 
G.  B.,  shall  seem  meet.    Provided  also,  and  my  will  further 
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is,  that  if  my  said  son  O.  B.  shall  not  charge  my  said  manors,  Similar  power 
and  other  hereditaments,  with  the  full  sum  of  10,000/.  for  the  wntorrc.,ld 
portions  of  his  younger  children,  or  if  the  full  sum  of  10,000/.  stric  ted  extent. 
shall  not  eventually  become  payable  for  such  portions,  then 
it  shall  be  lawful  for  my  said  son,  J.  B.,  in  case,  and  when  he 
shall  come  into  the  possession  of  the  same  manors  and  heredi- 
taments, by  any  deed  or  deeds,  or  by  his  last  will  and  testa- 
ment, or  any  codicil  thereto,  duly  executed  and  attested,  to 
subject  and  charge  the  same  manors,  and  other  hereditaments, 
or  any  part  thereof,  to  and  with  the  payment  of  any  sum  or 
Bums  of  money,  for  the  portion  or  portions  of  any  daughter  or 
daughters,  or  younger  son  or  sons  of  him,  the  said  J.  B.  not 
exceeding  such  a  sum,  as  with  what  shall  become  payable  for 
the  portion  or  portions  of  the  younger  child  or  children  of  the 
said  G.  B.  will  make  up  the  sum  of  10,000/.  or  not  exceeding 
the  sum  of  10,000/.,  in  case  no  sum  at  all  shall  become  pay- 
able for  the  portion  or  portions  of  the  younger  child  or  children 
of  the  said  G.  B.,  (but  so  thai  the  same  be  not  made  to  vest 
in  sons,  under  the  age  of  21  years,  or  in  daughters  whilst 
under  that  age,  and  unmarried,)  with  such  benefit  of  survivor- 
ship or  accruer  between  or  amongst  them,  if  more  than  one, 
and  with  such  yearly  sum  or  sums  in  the  mean  time,  till  such 
portion  or  portions  shall  become  payable,  for  maintenance  and 
education,  but  not  exceeding  the  interest  of  such  portion  or 
portions,  after  the  rate  aforesaid,  and  also  to  limit  such  term- 
or terms  of  years  to  trustees,  for  raising  the  same,  and  securing 
the  payment  thereof,  in  the  usual  manner,  as  to  him,  the  said 
J.  B.  shall  seem  meet.  Also,  I  give  and  bequeath  unto  my  Furniture,  Ac. 
said  wife,  M.  B.  for  her  own  absolute  use  and  benefit,  all  my  (except  plate,) 

..  '    #        *    provisions,  or- 

linen,  china,  and  household  goods,  and  household  furniture,  nameou  of 
of  every  kind  and  sort  whatsoever  (except  plate.)    And  also,  cept^eis  af" 
all  my  liquors,  coals,  wood,  and  provisions  of  every  kind,  in  or  ter  disposed 
about  my  dwelling-house,  or  houses,  at  the  time  of  my  de-  with  directions 
cease ;  and  also  all  the  watches,  rings,  trinkets,  and  other  to  *ceP  ■* ia" 
ornaments  of  her  person,  usually  worn  by  her,  or  called  hers, 
together  with  all  her  wearing  apparel,  and  paraphernalia 
whatsoever,  save  and  except  the  jewels  hereinafter  otherwise 
disposed  of;  also,  I  give  and  bequeath  unto  my  said  wife,  dur- 
ing her  life,  the  use  and  enjoyment  of  all  my  plate,  and  of  all 
the  jewels  she  received  on  our  marriage,  of  which  I  desire  an 
inventory  may  be  made  and  signed  by  ber,  after  my  decease, 
bat  recommending  her  to  accommodate  my  said  son  G.  B.,  or 
the  person  or  persons  for  the  time  being,  entitled  to  the  posses- 
sion of  my  estates,  hereinbefore  devised  in  strict  settlement. 
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under  or  by  virtue  of  the  limitations,  hereinbefore  contained, 
with  the  use  of  such  part  of  the  plate  as  she  can  conveniently 
spare,  and  he  or  they  may  have  immediate  occasion  for ;  and 
Plate,  jewels,    from  and  after  the  decease  of  my  said  wife,  I  give  and  be- 
to  go  as  heir'    queath  all  my  said  plate  and  jewels  unto  the  said  J.  S.  and 
looms.  g#  jc}  their  executors  and  administrators,  to  whom  I  also  be- 

queath the  portraits  of,  &c.  immediately  in  trust  for,  and  to 
permit  the  same  respectively  to  be  held  and  enjoyed  by  the 
person  or  persons,  who  shall  from  time  to  time  be  entitled  to 
the  possession  of  my  said  manors,  and  other  hereditaments 
hereinbefore  devised  in  strict  settlement,  and  for  such  and  the 
same  estate  and  interest  therein,  to  the  intent  that  the  same 
may  go  and  be  enjoyed,  with  such  manors,  and  other  hereredi- 
taments,  as,  or  in  the  nature  of  heir-looms  as  far  as  the  law 
will  permit ;  and  in  order  thereto,  my  will  is,  that  no  person 
taking  an  estate  tail,  by  purchase,  in  my  said  manors,  and 
other  hereditaments,  or  any  part  thereof,  shall  be  entitled  to 
such  an  absolute  or  vested  interest  in  the  said  plate,  jewels, 
and  portraits,  as  would  be  transmissible  to  his  or  her  execu- 
tors or  administrators,  unless  such  person  shall  attain  the  age 
of  21  years,  or  die  under  that  age,  leaving  issue  inheritable 
Executors  to  under  such  intail,  living  at  his  or  her  decease.  And  it  being 
finish  the  al-     my  intention  to  make  some  alterations  and  improvements  in 

terations  and  * 

improvements    and  about  my  house  at  T.,  my  will  is,  and  I  hereby  direct,  that 

m^de1ndandbe   if  the  8ame  sha11  not  be  comPlete<*  ™  my  lifetime,  then  the 

about  the  same  shall  be  completed  and  finished  after  my  decease,  in  such 

ouseat— .  manner  a8  my  executrix  shall  think  proper  and  direct;  and 

the  charges  and  expenses  attending  the  same  shall  be  paid  out 

of  the  rents  and  profits  of  my  estates  at and , 

in  the  said  county  of ,  which    I  hereby    authorise 

and  empower  my  executrix  to  receive  and  take  for  that  pur- 
Testator's  wife  P08^  And  my  will  is  that  my  wife,  M.  B.,  shall  h^ve  the  use 
to  have  the  use  and  enjoyment,  for  her  own  residence  only,  of  my  said  house 
for  her  resl-  at  T.  with  the  stables,  offices,  and  out-buildings,  yards,  gardens, 
dence  tin  the  ]a(vns,  plantations,  and  pleasure  grounds  thereunto  belonging, 
tains  21.  and  of  the  home  close  and  meadow,  at  the  bottom  thereof, 

until  my  said  son,  G.  B.,  or  the  person  or  persons  for  the  time 

being  entitled  thereto,    under  the  limitations  hereinbefore 

And  to  hare     contained,  shall  attain  the  age  of  21  years.    Also,  I  give  and 

the  right  of      bequeath  unto  my  said  dear  wife,  if  she  shall  be  living,  the 

to  the  rectory    right  of  presentation  to  the  rectory  of  T.,  in  case  and  as  often 

the"n^odrityof  as  l^e  8ame  8',a"  become  vacant,  during  the  minority  of  my 
the  eldest  son  said  son,  G.  B.  or  of  the  person  or  persons  for  the  time  being 
entidedforfte  entitled  to  the  advowson  thereof,  under  the  devise  and  limita- 
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tions  hereinbefore  contained;  also  I  give  and  bequeath  unto  time  being  to 
the  said  J.  S.  and  S.  J.  the  principal  sum  of  2000/.  or  there-  lAhe  Dawson. 
abouts,  due  to  me  on  a  promissory  note  from  the  late  Lord  invested  in  the 
B — ;  and  in  case  the  same  shall  be  received  by  me  in  my  life-  ^emi^to^1" 
time,  then  I  give  and  bequeath  to  them  the  sum  of  2000/.  in  paid  to  the 
lieu  thereof,  immediately  after  my  decease,  in  trust  to  be  by  Rafter  her 
them  laid  out  or  invested  in  or  upon  government  or  other  public  ?ec«a»e  to  fall 
stocks   or  funds,  or  upon  real  securities,  at  interest,  with  full  due. 
power  to  change  such  stocks,  funds,  and  securities,  and  those 
which  shall  be  substituted  in  lieu  thereof,  for  others  of  the 
like  kind,  as  often  as  shall  be  thought  expedient,  and  upon 
trust  to  permit    my  said  wife  to  receive  and  take  the  yearly 
dividends,  interest,  or  produce  of  such  stocks,  funds,  or  se- 
curities, for  her  use  and  benefit,  during  her  life ;  and  from  and 
after  her  decease,  my  will  is,  that  such  stocks,  funds  or  securi- 
ties, shall  fall  into,  and  go,  and  be  considered  as  part  of  my  re- 
siduary personal  estate;  and  I  give  and  bequeath  all  the  rest    A1]  the  residue 
residue,  and  remainder  of  my  monies,  stocks,  funds,  and  sefcu-  gotinand^on- 
rities  for  money,  goods,  chattels,  and  personal  estate  and  ef-  VOTtedinto 

-  -  it  money  and  m- 

fects  whatsoever,  and  wheresoever,  not  hereinbefore  disposed  vested  in  the 
of,  and  which  shall  remain  after  payment  of  my  debts  and  fu-  p^ttmy 
neral  and  testamentary  expenses,  unto  my  said  wife,  and  the  and  transpose, 
aforesaid  J.  S.  and  S.  J.,  their  executors  and  administrators,     c* 
upon  trust  to  call  in  and  convert  the  same  into  money  as  soon 
as  conveniently  may  be  after  my  decease,  and  to  lay  out  and 
invest  the  money  so  to  be  called  in,  and  to  arise  from  my  said 
residuary  personal  estate  in  or  upon  government, or  other  pub- 
lic stocks  or  funds,  or  upon  real  securities  at  interest,  with  full 
power  and  authority  to  sell,  dispose  of,  alter,  vary,  and  change 
such  stocks,  funds,  and  securities,  and  those  which  may  be  sub- 
stituted in  lieu  thereof,  for  others  of  the  same  or  the  like  na- 
ture, as  often  as  shall  be  thought  expedient ;  and  upon  trust, 
as  to  all  and  singular  the  stocks,  funds,  and  securities,  which  To  applv  the 
shall,  from  time  to  time,  constitute  or  form  part  of  my  residuary  Mme  for  the 
personal  estate,  for  all  and  every  of  my  children  living  at  my  younger° child- 
decease,  and  born  in  due  time  afterwards,  (save  and  except  my  ren* 
said  son,  O.  B.,  or  such  other  son  as  shall  then  be  entitled  to 
my  said  manors  and  other  hereditaments  hereinbefore  devised 
in  strict  settlement,)  who,  being  a  son  or  sons,  shall  then  have 
attained,   or  shall  afterwards  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters,  shall  then  have  attain* 
ed,or  shall  afterwards  attain  the  like  age,  or  be  married  under 
that  age,  and  for  their  respective  executors  and  administrators, 
equally  to  be  divided  between  or  amongst  them,  if  more  than  T°  ^dequally 
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one,  share  and  share  alike ;  and  if  there  shall  be  bat  one  such 

child,  who  shall  attain  the  age  or  time  aforesaid,  then  as  to  the 

whole  in  trust  for  such  one  child,  and  his  or  her  executors  and 

administrators,  and  to  transfer,  assign,  and  make  over  the  same 

With  power  to   accordingly,  as  soon  as  circumstances  will  permit ;  and  upon 

^ptive"1*™'  further  trust,  until  such  stocks,  funds,  and  securities  shall  be- 

Bharea  for.and    come  transferable  or  asssignable  as  aforesaid,  to  pay,  apply, 

maintenance,     and  dispose  of,  the  yearly  dividends,  interest,  and  produce  of 

the  presumptive  share  or  shares  for  the  time  being,  of  the  child 
or  children,  who  shall  not  have  attained  the  age  or  time  afore- 
said, of  and  in  the  said  stocks,  funds,  and  securities,  for  or 
towards  the  maintenance  and  education  of  such  child  or  child- 
ren respectively,  until  be  she  or  they  shall  acquire  a  vested  in- 
terest therein,  or  die,  which  shall  first  happen ;  and  my  will 
further  is,  that  it  shall  be  lawful  for  my  said  trustees,  or  the 
And  for  their  survivors  or  survivor  of  them,  or  his  or  her  executors  or  admi- 
Jheworid.entin  nistrators,  at  their  his  or  her  discretion,  to  apply  and  dispose 

of  any  part  or  parts  of  the  presumptive  share  or  shares,  for  the 
time  being,  of  any  son  or  sons,  under  the  age  of  21  years,  of  and 
in  the  said  stocks,  funds,  and  securities,  for  placing  him  or 
them  out  in  any  profession,  business,  or  employment,  or  for  his 
or  their  instruction  therein,  or  otherwise  for  his  or  their  be* 
nefit  or  advancement  in  the  world,  notwithstanding  such  share 
And  if  all  the    or  8hare8  shall  not  then  have  become  vested :  and  in  case  all  my 

children  die  ex-        ......  . .  ~    n  .  .         A 

cept  g.  B.,  said  children,  except  my  said  son  ix.  B.,  or  the  sod,  who  at  my 
in^sUo^uIe  decease  shall  be  entitled  to  my  said  manors,  and  other  heredi- 
eidest  or  other  laments  hereinbefore  devised  in  strict  settlement,  shall  die,  wilh- 
the  settled  he-  out  any  °f  them  having  acquired  a  vested  interest  in  the  said 
reditaments,  stocks,  fund s,  and  securities,  then  my  will  is,  and  I  hereby  di- 
the  same  to  him  rect,  that  my  said  trustees  shall  stand,  and  be  possessed  of  all 
andinthe mean  Buc^  stoc^8J  funds,  and  securities  (save  and  except  such  part 
time  to  apply  thereof,  if  any,  as  may  have  been  applied  for  the  advancement 
towards  his  of  any  younger  son  or  sons,  whilst  under  age  as  aforesaid,)  in 
maintenance;     trust  for  him,  my  said  son,  G.  B., or  such  other  son  as  shall,  at 

and  if  he  shall  ,  /  ..  ,    ,  .,  ,       ,        .  ,? 

die  under  age,  my  decease,  be  entitled  to  my  said  manors,  and  other  heredita- 
rif™uJnlvife  n,ents  hereinbefore  devised  in  strict  settlement;  and  to  transfer, 
and  after  her  assign,  and  make  over  the  same  to  him  accordingly,  at  his  age 
tatorTbrother.  °f  21  years,  or  as  soon  after  as  circumstances  will  permit,  and 

in  the  mean  time  to  apply  the  yearly  dividends,  interest,  or  pro- 
duce, or  any  part  thereof,  for  or  towards  his  maintenance  and 
education;  and  in  case  of  his  decease,  under  the  age  of  SI  years, 
theii  upon  trust  for  my  said  wife,  M.  B.,  for  and  daring  her 
life,  and  after  her  decease  in  trust  for  my  said  brother,  T.  Bn 
his  executors  and  administrators,  for  his  and  their  own  abso» 
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late  use  and  benefit.  I  nominate  and  appoint  my  said  wife, 
M.  B.,  sole  executrix  of  this  my  last  will  and  testament;  I  also  The  wife  sole 
appoint  her  guardian  of  all  such  of  my  children  as  shall  be  in-  guardian, 
fants,  during  their  respective  minorities;  and  I  give  and  de- 
vise unto  my  said  wife,  and  the  said  J.  S.  and  S.  J.,  and  their 
heirs,  the  legal  estate  of  all  such  messuages,  lands,  tenements 
and  hereditaments,  as  are  vested  in  me,  in  fee  simple,  or  for  any 
estate  of  freehold,  by  way  of  mortgage,  or  as  a  security  for 
money,  to  the  intent  that  they  may  be  enabled  to  convey  and 
dispose  of  the  same,  in  such  .manner  as  occasion  shall  require. 
And  my  will  is,  and  I  hereby  declare,  that  my  said  trustees  and  Indemnity 
executors,  or  any  of  tbem,  their  or  any  of  their  heirs,  executors, 
or  administrators,  shall  not  be  charged,  or  chargeable  with,  or 
accountable  for  any  more  of  the  trust  monies  and  premises, 
than  they  shall  respectively  actually  receive,  or  shall  come  to 
their  respective  hands,  by  virtue  of  this  my  will,  nor  with  or  for 
any  loss  which  shall  or  may  happen  of  the  said  trust  monies 
and  premises,  or  any  part  thereof,  so  as  such  loss  happen  with- 
out their  wilful  neglect  or  default ;  nor  any  of  them,  for  the 
others  or  other  of  them,  or  for  the  aets,  deeds,  receipts,  dis- 
bursements, or  defaults  of  the  others  or  other  of  tbem,  but 
each  of  tbem,  only  for  his  or  her  own  acts,  deeds,  receipts,  dis- 
bursements, and  defaults.  And  also  that  it  shall  and  may  be 
lawful  to  and  for  them  my  said  trustees  and  executors,  and 
their  respective  executors  and  administrators,  in  the  first  place, 
by  and  out  of  the  monies  which  shall  come  to  their  hands  re- 
spectively by  virtue  of  this  my  will,  to  deduct,  retain  to,  and  re- 
imburse themselves  respectively  all  such  costs,  charges,  da- 
mages, and  expenses  as  they  shall  respectively  pay,  bear,  sus- 
tain, expend,  or  be  put  unto,  for  or  by  reason  or  means  of  the 
trusts  hereby  in  them  reposed,  or  the  management  or  execu- 
tion thereof,  or  any  act,  transaction,  matter  or  thing  what- 
soever in  any  wise  relating  thereto.  And,  lastly,  I  hereby  re- 
voke all  former  wills  by  me  at  any  time  heretofore  made. 
In  Witness,  &c. 
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No.  7. 


A  Will  with  limitations  of  the  real  property  to  the  children  sue* 
cessively  and  their  sons  and  daughters  in  fee  with  a  variety  of 
other  provisions  by  way  of  annuity  and  otherwise. 


THIS  is  the  last  will  and  testament  of  me  I.  S.  in  the  county 
of  Northampton,  Esquire.  I  desire  that  my  body  may  be  de- 
posited in  the  vault  wherein  my  late  dear  father  was  buried 
at in  the  county  of  ,  with  suitable  de- 

cency, but  without  funeral  pomp.  And  whereas  I  am  seized  oC 
the  fee  simple  and  inheritance  of  the  manor  of  N.  in  the 
county  of  N.  aforesaid,  and  divers  hereditaments  purchased 

by  me  from  ,  and  also  divers    messuages,   lands, 

and  hereditaments  in  the  parishes  of  A*  and  B.  in  the 
counties  of  H.  and  D.,  and  purchased  by  me  from  D.  C, 
esquire,  and  also  of  divers  other  messuages,  lands,  cottages, 
and  hereditaments  at  S.  in  the  said  county  of  N.,  and  lately 
purchased  by  me  of  C.  D.  and  E.  F.,  and  also  of  a  mes- 
suage or  dwelling  house  agd  divers  lands  and  hereditaments  at 
V,  in  the  county  of  Sussex  purchased  by  me  of  P.T.,  esquire, 
and  also  of  divers  messuages  lands  and  hereditaments  at  L  y 
in  the  parish  of  T.  in  the  said  county  of  S.  and  lately  purchased 
by  me  of  H.  P.  L.  and  his  trustees.    And  whereas  the  said 

messuages,  lands,  and  hereditaments  at  L y  are  subject  to 

the  payment  of  the  sum  of  4100/.  to  L.  T.  S.  and  F.  (the  trus- 
tees named  in  an  indenture  of  settlement  bearing  date,  &c 
being  the  settlement  made  on  my  marriage  with  my  present 
wife  M .  S.)  which  sum  was  advanced  by  them  for  my  use  out 
Devise  of  free-  of  the  trust  monies  of  such  settlement ;  now  I  give  and  devise 
hold  esuteaPy"  my  said  manor  and  all  other  my  freehold  messuages,  lands,  te- 
(*™ep* thoM     nements,  hereditaments,  and  real  estate  whereof  I  have  power  to 

dispose  in  possession,  reversion,  remainder,  or  expectancy,  (save 
and  except  the  said  messuage,  lands,  and  hereditaments  at  V* 
hereinafter  devised)  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  subject  nevertheless  to  such  charges  and  in- 
cumbrances as  the  same'premises  or  any  of  them  shall  be  at  the 
time  of  my  decease  subject  or  liable  to,  and  subject  also  to  the  pay* 
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ment  of  the  several  annuities  hereinafter  bequeathed,  to  X.,Y«, 
and  Z.  their  heirs  and  assigns ;  to  the  uses,  upon  the  trusts,  and 
for  the  intents  and  purposes,  and  subject  to  the  provisos  and  de- 
clarations hereinafter  limited  and  contained  concerning  the 
same,  that  is  to  say ;  to  the  use  of  my  eldest  son  W.  S.  if  he  To  hu  eldest 
shall  attain  the  age  of  21  years,  or  shall  be  married  with  the  ufej  and  after 
consent  in  writing  of  any  three  of  the  trustees  for  the  time  *"»  decease, 
being  of  this  my  will  which  shall  first  happen,  and  his  assigns, 
for  the  term  of  his  natural  life  without  impeachment  of  waste ; 
and  from  and  after  the  determination  of  that  estate  by  forfeiture 
or  otherwise  in  his  life  time,  to  the  use  of  the  said  X.,  Y.,  and  Z. 
and  their  heirs  during  the  life  of  the  said  W.S.,  upon  trust  by  the 
usual  means  to  preserve  the  contingent  remainders  hereinafter 
limited  from  being  destroyed ;  but  nevertheless  to  permit  my  said 
son  W.  S.  and  bis  assigns  during  his  life  to  receive'and  take  the 
rents  and  profits  of  the  same  premises  for  his  and  their  use,  and 
from  and  immediately  after  the  decease  of  the  said  W.  S.,  to  the  use 
of  such  one  son  of  my  said  son  W.  S.  lawfully  begotten  who 
shall  attain  the  age  of  25  years,  or  be  married  with  such  con-  To  such  one 
sent  as  aforesaid,  which  shall  first  happen,  as  he  my  said  son  ^sfuheby 
W.  S.  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  deed  or  will 
sealed  and  delivered  in  the  presence  of  and  attested  by  two  I^tffCto 
or  more  credible  witnesses,  or  by  his  last  will  and  testament  in  and  assigns  of 
writing,  to  be  signed  and  published  by  bim  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses  shall  direct  iherroftothe 
and  appoint,  and  the  heirs  and  assigns  of  such  son  for  ever ;  eldest  of  his 
and  in  default  of  any  such  direction  or  appointment,  to  the  than  one)  or  an 
use  of  the  eldest  of  the  sons  (if  more  than  one)  of  my  said  *wS^Si3£a5 
son  W.  S.  who  shall  live  to  attain  the  age  of  25  years,  or  be  his  heirs  and  ' 
married  with  such  consent  as  aforesaid,  which  shall  first  hap-  ***&*• 
pen  and  the  heirs  and  assigns  of  such  son  for  ever ;  but  if 
there  shall  be  only  one  such  son  who  shall  live  to  attain  such 
age,  or  be  married  with  such  consent  as  aforesaid,  then  to  the 
use  of  such  one  only  son,  his  heirs  and  assigns.    And  in  case 
my  said  son  W.  8.  shall  depart  this  life  without  leaving  any 
son  who  shall  live  to  attain  the  said  age  of  25  years,  or  be 
married  with  such  consent  as  aforesaid,  then  to  the  use  of  my  Like  dispoti- 
second  son  G.  S.  if  he  shall  attain  the  age  of  25  years,  or  be  t^1^^wt 
married  with  such  consent  as  aforesaid,  which  shall  first  hap-  other  sons. 
pen,  and  his  assigns,  for  and  during  the  term  of  his  natural 
life  without  impeachment  of  waste ;  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in  his  life- 
time, to  the  use  of  the  said  X«,  Y.,  and  Z.  and  their  heirs,  during 
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the  life  of  the  said  6.  S.,  upon  trust  by  the  usual  means  to 
preserve  the  contingent  remainders  hereinafter  limited  from 
being  destroyed,  but  nevertheless  to  permit  the  said  6.  S.  and 
his  assigns  during  his  life  to  receive  and  take  the  rents  and 
profits  of  the  same  premises  for  his  and  their  use;   and  from 
and  immediately  after  the  decease  of  the  said  G>.  S.  [like  dis- 
positions to  other  sons  and  the  first  of  their  sons  who  shall 
in  default  of      ^ve  ^°  attain  the  age  of  25  respectively.]    And  in  case  all  my 
children  in  the   gon8  Bliall  depart  this  life  without  leaving  any  son  who  shall 
eldest  of  the      live  to  attain  the  said  age  of  25  years,  or  be  married  with  such 
daughter  E.  s.    consent  as  aforesaid,  then  to  the  use  of  the  eldest  of  the  sons 
(if  more  than     of  my  daughter  E.  S.  to  be  lawfully  begotten  (if  more  than 
son  whVshaU7  one)  who  shall  live  to  attain  the  age  of  25  years,  or  be  married 
attain  25,  his     with  such  consent  as  aforesaid,  which  shall  first  happen,  and 

heirs  and  as*  it* 

■igns.  the  heirs  and  assigns  pf  such  son  for  ever ;  but  if  there  shall 

be  only  one  such  son  of  my  said  daughter  E.  S.  who  shall  live 
to  Ae^dest C>  to  attain  such  age  or  be  married  with  such  consent  as  aforesaid ; 
of  the  sons  of  then  to  the  use  of  such  one  only  son  his  heirs  and  assigns  for 
R*s  a(lf  more  ever ;  and  in  case  my  said  daughter  E.  S.  shall  not  have  any 
than  one)  or      gon  w|,0  g^]]  jjve  to  attain  the  said  age  of  25  years  or  be 

an  only  son  who  .         °  J 

shall  attain  25,   married  with  such  consent  as  aforesaid,  then  to  the  use  of  the 

a^iXs™  ■"*      eld*8*  of  the  *>n*  of  my  daughter  R.  S.  to  be  lawfully  be- 

gotten  (if  more  than  one)  who  shall  live  to  attain  the  age  of 
25  years,  or  be  married  with  such  consent  as  aforesaid,  which 
shall  first  happen,  and  the  heirs  and  assigns  of  such  son  for 
ever ;  but  if  there  shall  be  only  one  such  son  of  my  said 
daughter  R.  S.  who  shall  live  to  attain  such  age  or  be  married 
with  such  consent  as  aforesaid,  then  to  the  use  of  such  one  only 
son,  bis  heirs  and  assigns  for  ever ;  and  in  case  both  my  said 
daughters  shall  depart  this  life  without  leaving  any  son  who 
shall  become  entitled  to  the  said  hereditaments  under  and  by 
virtueof  this  my  will,  then  to  the  use  of  my  right  heirs.  And  1 
Devise  of  copy-  give  and  devise  all  my  copyhold  and  customary  messuages, 
holds  to  the       lands,  tenements,  and  hereditaments,  wheresoever  situated, 

Same  uses  as  

the  freehold,      to  the  said  X.,  Y.,  and  Z.  their  heirs  and  assigns,  to  hold 

thereto^the     t^e  8a*d   copyhold  and  customary   messuages,    lands,   tene- 

tenurewm        ments  and  hereditaments  to  and  for  the  use  of  them,  their 

1)61101  *         -   heirs  and  assigns,  upon  such  trust   nevertheless,  and  to  for 

•with  and  subject  to  such   uses,  estates,  intents,   purposes, 

powers  and  provisions  as  shall  best  correspond  with  the  uses, 

estates,  intents,  purposes,  powers  and  provisions  hereinbefore 

expressed,  given,  limited  and  declared  of  and  concerning  my 

said  freehold  messuages,  lands,  tenements,  hereditaments  and 
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premises,  or  as  near  thereto  as  the  nature  and  quality  of  such 
copyhold  and  customary  estate  and  tenure  will  admit  of.    And  Directions  that 
I  further  declare  my  will  to  be,  that  in  case  my  faithful  farm-  estatepur- 
ing  servant  L.  K.  shall  be  living  at  my  decease,  that  then  and  ci"f!^ofD'c; 
in  such  case  the  person  who  by  virtue  of  the  dispositions  herein-  to  L.  K.  for  u 
before  contained  shall  be  beneficially  entitled  to  the  possession  JJ^JJ^  lf^and 
whether  for  life  or  other  greater  estate  of  my  said  lands  and  continue  to 
hereditaments  hereinbefore  mentioned  to  have  been  purchased  occupyit' 
of  D.  C,  esquire ;  or  in  case  such  person  shall  be. a  minor,  his 
guardian  or  guardians  shall  and  do  within  one  month  after  my 
decease  in  case  the  said  L.  K.  shall  request  the  same,  by  inden- 
ture or  other  effectual  assurance  in  the  law  containing  the 
usual  covenants,  grant  and  demise  unto  him  the  said  L.  K* 
the  same  last-mentioned  lands  and  hereditaments  which  are 
now  in  my  occupation  for  the  term  of  14  years,  in  case  he  shall 
so  long  live  and  continue  himself  to  occupy  the  same  lands  and 
hereditaments,  such  term  to  commence  and  be  computed  from 
one  month  or  28  days  after  the  day  of  my  decease ;  and  my 
will  is,  and  I  direct  in  case  the  said  L.  K.  shall  be  living  at  my 
decease  that  the  farming  stock  and  implements  of  husbandry  that  his  farm- 
whicb  shall  be  upon  my  said  lands  and  hereditaments  which  I  {**  Bt.0<*  sba*J 
have  hereinbefore  directed  to  be  demised  to  the  said  L.  K.  l.k.  shall  have 
shall,  if  he  shall  request  the  same,  be  valued  by  two  indifferent  JSJSJJS^6' 
persons,  one  to  be  chosen  by  him  and  the  other  by  the  trustees  at  such  v3u- 
hereinafter  named  concerning  my  residuary  estate  or/  the  sur-  \oooL  thereof 
vivors  or  survivor  of  them  his  executors  or  administrators :  but  may  remain 
in  case  such  two  persons  cannot  agree  in  such  valuation,  then  the  security  of 
by  a  third  indifferent  and  competent  person  to  be  named  by  the  S^Jj  "Jjf 
same  two  persons  so  first  appointed,  and  that  the  said  L.  K.  interest :  the 
shall  have  the  privilege  of  purchasing  the  said  farming  stock  ^^eeZlTof 
and  implements  of  husbandry  for  the  sum  at  which  the  same  his  death  or  in- 
shall  be  so  valued,  and  that  1000/.  part  of  such  sum  shall  and  thVexpration' 
may  remain  secured  to  be  paid  by  him  to  the  said  trustees  or  j£  uUchm*rI]a, . 
trustee  by  his  bond  and  by  a  judgment  to  be  entered  thereupon,  able  out  of  the 
in  pursuance  of  a  warfant  of  attorney  to  be  executed  by  him,  gtaiuholte 
such  payment  to  be  made  at  the  expiration  of  seven  years  from  on  the  said 
the  time  of  my  decease  with  interest  in  the  mean  time  on  such 
sum  at  the  rate  of  4/.  per  cent,  per  annum  by  equal  half-yearly 
payments ;  but  in  case  he  shall  happen  to  die  before  the  ex- 
piration of  the  said  term  of  seven  years,  or  become  insolvent 
or  a  bankrupt,  my  will  is  that  the  said  sum  of  1000/.  with  such 
interest  as  shall  be  then  due  thereon  according  to  the  rate  afore- 
said, shall  become  immediately  payable  out  of,  and  charged 
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and  chargeable  upon,  the  farming  stock  and  implements  of 
husbandry  which  shall  be  upon  the  said  lands  and  heredita- 
ments at  the  time  of  such  his  decease  insolvency  or  bankruptcy. 
And  I  further  direct  that  in  such  lease  so  to  be  made  to  the 
said  L.  K.  may  be  contained  a  proviso  for  making  the  same 
void  in  the  event  of  such  insolvency  or  bankruptcy  as  afore- 
said, and  that  the  said  bond  and  warrant  of  attorney  may  be 
so  framed  as  that,  in  case  of  the  death  of  the  said  L.  K.  before 
Devise  of  the    the  said  1000/.  and  all  interest  shall  be  satisfied  and  paid,  exe- 
d™jjkgbouse  cutjon  may  immediately  be  taken  out  and  had  thereupon.    I 
menu  at  R— .    give  and  devise  my  messuage  or  dwelling  house,  and  all  those 

lands,  tenements,  hereditaments  and  premises  situate  and  being 
at  V.  in  the  county  of  Sussex,  and  hereinbefore  mentioned  to 
have  been  purchased  from  F.  T.,  esquire,  with  their  and  every 
of  their  rights,  members,  and  appurtenances  unto  the  said 
To  trustees  in    X.,  Y.,  and  Z.  their  heirs  and  assigns ;  to  the  uses  upon  the  trusts 
trust  for  the  t    and  for  the  intents  and  purposes  hereinafter  expressed  concern- 
wife  for  her       ing  the  same,  that  is  to  say,  to  the  use  of  the  said  X.,  Y.,  and  Z. 
life,  in  case  she  and  ti,ejr  hejr8  during  the  life  of  my  wife  the  said  M.  S.f  in 

may  choose  to  ... 

reside  there,      trust  to  permit  my  said  wife  to  hold  and  enjoy  the  same  daring 

to  pay  thTrents  'er  *^e  '>  ^ut  *n  ^^  8**e  8^a"  not  choose  to  occupy  the  same, 
to  her  for  her    then  in  trust  to  pay  the  rents  and  profits  thereof,  or  of  so  much 

parateu»e,and  as  she  may  not  choose  to  occupy,  as  the  same  shall  accrue  due 
•A****61,  and  be  received,  unto  such  person  and  persons  only,  and  for 

such  intents  and  purposes  only  as  my  said  wife  by  writing 
under  her  hand,  notwithstanding  any  coverture,  shall  from 
time  to  •time  direct  or  appoint  the  same  to  be  paid;  and  in 
default  of  and  until  such  direction  or  appointment  to  pay  the 
same,  or  so  much  whereof  she  shall  from  time  to  time  make 
no  such  appointment,  into  her  proper  hands  ;  and  my  will  is 
that  the  receipts  of  my  said  wife  under  her  hand,  or  the  re- 
ceipts of  such  person  or  persons  as  she  shall  appoint  to  receive 
the  same  as  aforesaid,  shall  be  the  only  effectual  discharges  for 
the  same  (notwithstanding  any  coverture)  to  the  end  that  the 
same  may  be  for  her  sole  and  separate  use  and  disposal,  and  not 
subject  to  the  debts,  engagements,  or  controul  of  any  person 
with  whom  she  may  be  intermarried ;  and  from  and  immediately 

Upon  trust  to        ^,.  i  •*.*•  .        ■         «         -iv 

sell  the  same,     after  the  decease  of  my  said  wife,  upon  trust  that  they  the  said  Xn 

Y.,and  Z.,  or  the  survivors  or  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  shall  and  do  in  the  month  of  August  next 
after  her  decease  make  sale  and  dispose  of  the  said  messuage  or 
dwelling-house,  lands,  tenements,  hereditaments,  and  premises 
situate  at  Y.  aforesaid,  either  together  or  in  parcels,  by  public 
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auction  for  the  most  money  that  can  be  reasonably  obtained  for 
the  same.    And  I  declare  my  will  to  be  that  the  money  which  H"  monies  to 
shall  arise  by  such  sale  shall  be  considered  as  part  of  the  residue  sairto^e^con- 
of  my  personal  estate  hereinafter  disposed  of,  and  be  applied  'idered a»part 
accordingly,  and  that  the  receipt  or  receipts  in  writing  for  such  of  his  personal 
money  or  any  part  or  parts  thereof  signed  by  the  said  X.,  Y.,  e8%A^- 
and  Z.  or  the  survivors  or  survivor  of  them,  or  the  heirs  execu-  trustees  to  be 
tors  or  administrators  of  such  survivor  shall  be  a  sufficient  dis-  ej***"*1  dis- 
charge or  sufficient  discharges  to  such  purchaser  or  purchasers  chasers. 
for  bis  her  and  their  purchase  money  or  monies,  or  for  so  much 
of  such  money  as  in  such  receipt  or  receipts  respectively  shall 
be  acknowledged  or  expressed  to  have  been  received ;  and  that 
after  such  receipt  or  receipts  shall  have  been  so  signed,  the 
purchaser  or  purchasers  of  the  said  premises  hereby  made  sale- 
able or  any  part  thereof  to  whom  such  receipt  or  receipts  as 
aforesaid  shall  be  given,  shall  not  be  obliged  to  see  to  the  ap- 
plication or  be  answerable  or  accountable  for  the  misapplication 
or  nonapplication  of  bis  her  or  their  purchase  money  or  any 
part  thereof.    And  whereas  the  said  messuage  or  tenement 

wherein  I  formerly  dwelt  in  the  parish  of in  the  said 

county  of  was  by  the  indenture  of  settlement  made  pre- 

vious, to  my  marriage  with  my  said  wife  M.  S.  settled  for  her 
benefit  during  her  life  in  remainder  expectant  on  my  decease, 
and  by  virtue  of  the  said  settlement  I  am  authorised  to  dispose 
of  the  said  premises,  subject  nevertheless  to  the  said  life  in- 
terest of  my  said  wife  either  by  my  last  will  and  testament  or 
otherwise,  now  I  do  hereby  ratify  and  confirm  the  said  settle-  Confirmation 
ment  in  every  respect,  and  subject  to  the  said  estate  and  in-  subject'tothe 
terest  of  my  said  wife,  and  in  pursuance  and  exercise  of  the  C8tal^ft^?fc 
power  and  authority  thereby  reserved  to  me,  and  of  every  other 
power  or  authority  enabling  me  in  that  behalf,  I  give,  bequeath,  Bequest  of  the 
direct,   limit   and  appoint  the  said   messuage  or  tenement  \^£a£5* 
and  premises  comprised  in  the  said  settlement,  and  also  all  the  and  also  of  all 

«.  *  .  i    -r  *'i'f«  other  leasehold 

estate  and  interest  which  I  now  possess,  or  to  which  I  am  en*  premises 

titled,  of  and  in  a  certain  leasehold  dwelling  house  in  the  parish  » • 

of—  purchased  by  me  of ,  and  also  the  leasehold 

messuage  or  tenement  purchased  by  me  from  the  executors  of 

the  late esquire,  and  adjoining  to  the  first  mentioned 

messuage  and  premises,  all  which  said  several  hereinbefore 
mentioned  leasehold  messuages  or  tenements  and  premises  are 

partly  in  the  occupation  of  myself  and  the  said and  — , 

and  are  used  by  us  in  the  trade  or  business  of ,  with  their 

and  every  of  their  rights,  members,  and  appurtenances,  and  also 
jail  other  my  leasehold  premises  in-——  aforesaid,  and  all  my 
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estate,  interest,  and  terms  of  years  therein  respectively,  unto 
the  said  X.,  Y.,  and  Z.,  their  executors,  administrators  and  as- 
To  trustees       signs,  upon  the  several  trusts,  for  the  intents  and  purposes,  and 
npon  subject  to  the  several  provisos  and  declarations  hereinafter  ex- 

pressed, (that  is  to  say)  in  trust  that  they  the  said  X.,Y.,  and  Z., 
To  demise  and  or  the  survivors  or  survivor  of  them,  his  executors  or  admini- 
iamefn  the  trators,  shall  and  do  let,  demise  and  manage  the  same  in  such 
most  ndran-  manner  as  they  or  he,  with  the  consent  of  my  said  wife  during 
and  to  pay  the  her  life,  and  afterwards  at  their  or  his  discretion,  shall  deem 
M6&s  former  mo8t  advantageous;  and,  after  deducting  the  rent,  taxes,  re- 
life,  for  her  pairs  and  other  outgoings  for  or  on  account  of  my  said  lease- 
separate  use.     ^^y  tnessuage,  or  tenements  and  premises,  do  and  shall  pay 

the  clear  residue  or  surplus  of  the  rents,  issues  and  profits 
thereof  respectively,  as  the  same  shall  become  due  and  payable, 
and  be  received,  unto  my  said  wife  M.  S.  and  her  assigns,  for 
and  during  the  term  of  her  natural  life,  or  unto  such  person  or 
persons  as  she  shall  from  time  to  time,  by  writing  under  her 
hand,  appoint  to  receive  the  same;  to  the  end  that  the  same 
may  be  for  her  sole  and  separate  use  and  benefit,  and  not  sub- 
ject to  the  control,  debts  and  engagements  of  any  husband  with 
wbom'she  may  intermarry ;  and  my  will  is,  that  the  receipts  of 
my  said  wife,  under  her  hand,  notwithstanding  any  coverture, 
shall  be  the  only  effectual  discbarges  for  the  same :  and  from 
and  after  the  decease  of  my  said  wife,  upon  trust,  to  assign  and 
transfer  the  said  leasehold  messuages,  tenements  and  premises, 
with  the  appurtenances,  unto  the  eldest  of  my  said  sons,  who 
;  shall  bet  living  at  the  decease  of  my  said  wife,  M.,  his  executors, 
administrators  and  assigns,  for  the  residue  which  shall  be  then 
unexpired,  of  the  several  terms  of  years  for  which  the  same  re 
Bequest  to  tes-  apectively  are  held.    I  give  and  bequeath  to  my  said  wife  M. 
tutor's  wife  of   S.,  all  the  household  and  other  furniture,  goods,  chattels  and 
and  other  for-    effects,  which  shall  be  in  and  about  my  said  messuage,  or  dweU- 

niture  at  V.       ing-house  and  premises  at  V ,  at  the  time  of  my  decease; 

and  also  all  such  of  my  plate,  linen,  china,  jewels  and  wearing 

apparel  as  are  not  hereinafter  by  me  specifically  disposed  of;  I 

To  the  wife       also  give  and  bequeath  to  my  said  wife  M.  S.  the  sum  of  30001. 

which  to  be '     of  la  wftil  money  of  Great  Britain,  500/.,  part  of  which,  I  direct 

Sifl  aftertes-   ^^  **  P**^ to  ^er  w*t'1'n  fourteen  days  after  my  decease, and 
tator's  decease,  the  remaining  2,300/.  within  two  months  after  my  decease ;  I 

also  give  and  bequeath  to  ray  said  wife  M.  S.,  her  executors 
And  also  the  and  administrators,  for  her  absolute  use,  my  coach  and  a  pair 
pair  of  the  best  of  my  best  coach  horses  at  her  election,  together  with  all  the 
w^th^hehar-8*  harness,  trappings  and  furniture  belonging  thereto.  I  give  and 
new,  &c.         bequeath  all  the  household  furniture  and  fixtures,  in  and  about 
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my  said  dwelling-house  at  S.,  and  also  all  the  wines,  spirits,  Bequest .to  his 
and  other  liquors  whicji  shall  be  in  the  cellars  of  my  said  last-  the  household 
mentioned  dwelling-house,  or  elsewhere,  at  the  time  of  my  de-  ^i^_£ouse 
cease,  unto  such  one  of  my  sons  or  grandsons  who  shall  become  &ts.  and  all 

,  first  entitled  to  an  estate  for  life,  or  other  estate  in  possession,  in  ^aon^direct- 
my  said  freehold  and  copyhold  hereditaments  hereinbefore  first  i*g  him  to  sup- 
devised,  under  or  by  virtue  of  the  limitations  hereinbefore-  with  such 
mentioned,  hereby  directing  and  enjoining  him  to  supply  my  JJ^^**^. 
dear  wife  with  such  parts  thereof  as  she  may  require  to  stock  sary  to  furnish 
the  cellars  of  my  said  house  at  V.     I  give  and  bequeath  to  my  y?*  cdUra  at 
nephew,  T.S.,  son  of  my  brother  C.  S.,  the  silver ,  &c.  &c.  Sundry  be- 
As  to  my  two  silver  bowls,  and  two  pair  of  my  silver  candle-  2rttaM0oftho 
sticks,  one  silver  tea  urn  and  one  silver  bread  basket,  I  give  plate. 
the  use  thereof  to  my  said  wife,  M.  S.,  for  the  term  of  her  life ; 
and  from  and  after  her  decease  I  give  and  bequeath  the  same 
as  follows;  (that  is  to  say,)  to  &c.  &c.    I  give  to  my  brother,  Bequestto  J.S. 
I.  S.,  an  annuity  of  200/.  of  lawful  money  of  Great  Britain,  to  $  SooTdunng 

*  be  paid  to  him  during  the  term  of  his  natural  life,  by  equal  Ms  life,  to  be 

-  __-  _  \  4%       unalienable* 

quarterly  payments,  and  the  first  quarterly  payment  thereof  to 
be  made  at  the  expiration  of  three  calendar  months  next  after 
my  decease,  and  I  charge  the  residue  of  my  personal  estate  with 
the  payment  thereof.  Provided  nevertheless,  and  my  will  is, 
that  the  said  annuity  shall  be  paid  into  his  proper  hands,  from 
time  to  time,  as  the  same  shall  become  due,  and  that  the  re- 
ceipts of  my  said  brother  only  shall  be  good  and  sufficient  dis- 
charges for  the  payment  thereof;  and  my  will  also  is,  and  I  de- 
clare that  in  case  my  said  brother  shall  grant,  bargain,  sell, 
transfer,  assign,  alien,  incumber,  or  in  any  manner  dispose  of 
or  anticipate  the  said  annuity  or  any  part  thereof,  the  same  an- 
nuity shall  thenceforth  immediately  cease  and  be  void  to  all  in- 
tents and  purposes,  in  such  manner  as  if  the  same  had  not  been 
mentioned  in  this  my  will,  or  as  if  my  said  brother  were  dead. 
Provided  also,  and  I  declare  my  will  to  be  that  in  case  my  said 
brother  shall  become  bankrupt,  or  take  the  benefit  of  any  act 
of  parliament  to  be  made  for  the  relief  or  discharge  of  insolvent 
debtors,  that  then  and  in  either  of  the  said  cases  the  said  an- 
nuity shall  cease  and  be  at  an  end,  unless  or  until  my  said  bro- 
ther, who  shall  so  become  bankrupt  or  take  the  benefit  of  such 
insolvent  act,  shall  or  may  be  entitled  to,  or  shall  be  in  a  ca- 
pacity to  receive  the  said  annuity  for  his  own  private  use,  not- 
withstanding such  events,  or  either  of  them,  may  have  hap- 
pened ;  it  being  my  intention  that  the  said  annuity  shall  be  for 
the  private  use  and  benefit  of  my  said  brother,  and  not  be  in 
any  manner  transferable  to  or  lor  the  use  of  any  other  person 

VOL.  II.  2  d 
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or  persons ;  and  it  is  my  will  tbat  the  said  annuity  shall  be  paid 
to  my  said  brother,  notwithstanding  he  may  be  indebted  to  me 
or  my  estate  in  any  manner,  at  the  time  of  my  decease,  and 
that  such  debt  shall  not  be  set  off  against  or  deducted  from  the 
Nevertheless     said  annuity.    Provided  also,  and  I  hereby  declare  my  will  to 

u?££$£     be  that  the  8aid  annuity  sha11  be  without  prejudice  to  the  said 

■um  of /.    legacy  of  5000/.  which  is  hereinafter  directed  to  be  set  apart  for 

apartfor  the*  the  benefit  of  my  said  wife.  I  give  and  bequeath  [various  pe- 
SctestotoiV*  cul"ary  bequests;]  I  also  give  and  bequeath  to  the  said  X.,  Y., 
wife.  <  Z.,  hereinafter  appointed  executors  of  this  will,  the  sum  of 

Executors  100A  joo/.  each,  of  like  lawful  money  of  Great  Britain,  as  some  com- 
pensation for  the  trouble  they  will  have  in  the  performance  of 

To  the  trustees  ^e  tru^8>  or  otherwise  in  or  about  the  execution  of  this  my 
such  a  princi-  will.  I  give  and  bequeath  to  the  said  X.,  T.,  Z.,  their  exe- 
purchase^oo/.  cutors,  administrators  and  assigns,  such  a  principal  sum  of  mo- 
per  annum  in  ney  as  will  be  sufficient  to  purchase  at  the  then  market  price 
be  purchascdin  a  quantity  of  stock,  in  some  or  one  of  the  public  funds,  the  in- 
their  names,      terest  or  dividends  whereof  shall  amount  to  100/.  per  annum: 

and  to  be  ap-  .  r  » 

plied  in  pay-  and  I  direct  such  principal  sum  to  be  invested  in  the  purchase 
foUow°inffhan-  of  such  stock  directly,  or  as  soon  as  conveniently  may  be  after 
nuities,  viz.      my  decease,  and  to  stand  in  their  names,  or  in  the  names  ot 

name  of  the  survivors  or  survivor  of  them,  or  the  executors, 
administrators  or  assigns  of  such  survivor,  upon  trust  that  they 
the  said  X.,  Y.,  Z.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  do  and  shall, 
out  of  the  interest  and  dividends  of  such  stock,  pay  the  annual 
sums  hereinafter  mentioned,  to  the  several  persons  following 
(that  is  to  say)  to  [here  follow  several  small  annuities].  And 
my  will  is,  and  I  direct  that  the  several  annuities  hereinbefore 
by  me  bequeathed  and  made  payable  out  of  the  said  100/.  per 
annum,  to  arise  from  the  stock  so  purchased,  shall  be  respect* 
ively  paid  by  equal  half  yearly  payments,  and  tbat  the  first  of 
such  payments  shall  commence  and  be  made  the  next  day  on 
which  the  said  interest  and  dividends  shall  be  payable,  or  as 
near  thereto  as  may  be  convenient,  after  the  day  of  my  decease. 
Direction  that   And  further  I  declare  my  will  to  be  that  the  said  several  an- 

the annuities  ...        ,         .   ■     *  *•     i        •  .      ..  .i  , 

giyen  to nuities,  hereinbefore  respectively  given  to  the  said and 

Tuidw  ,  8hall  be  paid  to  them  respectively,  or  to  such  person 

their  separate    or  persons  as  they  respectively  shall,  by  writing  under  their 


uses. 


spective  hands,  appoint  to  receive  the  same,  to  the  end  that  the 
same  ahnuities  may  be  for  their  respective  separate  uses,  and 
not  subject  to  the  controul,  debts  or  engagements  of  the  re- 
spective husbands  with  whom  they  may  happen  to  be  intermar- 
ried at  the  time  of  my  decease,  or  at  any  time  afterwards;  and 
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that  the  respective  receipts  of  the  said and  for  their 

said  respective  annuities,  shall  be  the  only  sufficient  discharges 
for  the  payment  thereof  respectively.    I  give  and  bequeath  to 

,  the  sum  of  800/.  of  lawful  money  of  Great  Britain,  to  be 

paid  when  he  shall  have  attained  the  age  of  21  years,  at  which 
time  only  it  shall  become  a  vested  interest ;  and  I  do  direct  that 
in  the  mean  time  the  same  shall  be  invested  in  some  or  one  of 
the  parliamentary  stocks  or  funds,  and  the  interest  thereof  ap- 
plied towards  bis  maintenance  and  education.  I  bequeath  to 
such  of  my  friends  as  my  executors  shall  think  proper,  not  ex- 
ceeding   in  number,  a  ring  of  the  value  of .    I  give 

and  bequeath  to  each  of  my  servants  who  shall  be  living  with 
me  at  the  time  of  my  decease  suitable  mourning,  at  the  dis- 
cretion of  my  executors.    And  as  to  all  the  rest,  residue  and  JJ«  wsidneof 
remamder  of  my  personal  estate,  I  give  and  bequeath  the  same  tate  he  be- 
unto  the  said  X.,  Y.,  Z.,  their  executors,  administrators  and  JjJJtSs  upon 
assigns,  upon  trust  and  to  the  intent  and  purpose  that  they  the  trust  to  sell 
said  X.,  Y.,  Z.,  or  the  survivor  of  them,  or  the  executors  or  ™e  sainTinto 
administrators  of  such  survivor*  shall  and  do  sell  and  dispose  of  money,  and  to 

i_*r  -j-j  r  i  «    ii  lnvestsuchmo- 

8o  much  of  the  said  residue  of  my  personal  estate  as  shall  not  ney  in  real  or 
consist  of  debts,  and  which  shall  not  already  be  invested  in  real  SSSSTwf  2T 
or  government  securities,  for  the  best  price  that  can  be  reason-  the  public 
ably  obtained  for  the  same;  and  shall  and  do  collect  in  such  paying  there- 
debts;  and  my  will  is,  and  I  direct  that  they,  the  said  X.,  Y*,  out  ia  Jho  *»* 

„  J    .  .  '  J9  '        7  place  the  said 

Z.,  or  the  survivors  or  survivor  of  them,  or  the  executors  or  sum  of /. 

administrators  of  such  survivor,  do  and  shall,  by  and  out  of  the  JJJ^JJjf  b*£r. 
monies  which  shall  arise  thereby,  pay  unto  the  said  trustees  of  rowed  of  the 

my  said  settlement  the  said  sum  of /.  hereinbefore  men-  gStkment;  wid 

tioned  to  have  been  advanced  by  them  for  my  use,  or  so  much  also  aiidebts 
thereof  only  (if  any)  as  shall  remain  unpaid  at  the  time  of  my  expenses;  and 
decease,  and  do  and  shall  place  out  and  invest  the  residue  of  JJJJJ^JEJ} 
such  monies,  after  paying  thereout  my  debts,  funeral,  and  tes-  upon  the  trusts 
tamentary  charges  and  expenses,  and  the  legacies  hereinbefore  ^SSm^9 
bequeathed,  in  or  upon  some  of  the  parliamentary  stocks  or  as  to  4000/, 
funds,  or  on  real  securities  in  England  at  interest,  and  do  and  thereof  upon 
shall  vary,  aker,  or  transpose  such  stocks,  funds,  or  securities,  ^*J£id^,s 
for  others  of  the  like  nature,  when,  and  6o  often  as  it  shall  thereof  to  the 
seem  meet,  and  do  and  shall  stand,  and  be  possessed  of,  and  in-  ^^rher'se- 
terested  in,  the  said  principal  monies,  stocks,  funds,  and  se-  parateuse. 
curities  upon  the  trusts,  and  to  and  for  the  intents  and  purposes 
hereinafter  declared  or  expressed,  concerning  the  same,  (that 
is  to  say)  as  to  and  concerning  the  sum  of  6000/.  sterling  mo- 
ney, part  thereof,  or  the  stocks,  funds,  or  securities,  in  or  upon 
which  so  much  of  the  said  monies  shall  be  invested  upon  trust 

2d2 


vtz. 
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that  they,  the  said  X.,  Y.,  Z.,  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  shall  and  do  pay,  apply, 
and  dispose  of  the  interest,  dividends,  and  yearly  proceeds 
thereof,  unto  such  person  or  persons  only,  and  for  such  intents 
and  purposes  only,  as  my  said  wife,  M.  S.  shall,  from  time 
to  time,  direct  or  appoint,  by  writing  under  her  hand,  not- 
withstanding any  coverture  she  may  be  under ;  and  in  default 
of,  and  until  such  direction  or  appointment,  shall  and  do  pay 
the  same,  or  so  much,  whereof  she  shall  from  time  td  time 
make  no  such  appointment  into  her  proper  hands,  for  her  sole 
and  separate  use  and  benefit,  during  the  term  of  her  natural 
life,  independently  of  the  controul,  debts,  or  engagements  of 
any  husband  with  whom  she  may  intermarry ;  and  my  will  is  that 
her  receipt  or  receipts  under  her  hand,  notwithstanding  any 
such  coverture,  shall  be  the  only  sufficient  discharge  and  dis- 
charges for  the  payment  thereof:  and  from  and  after  the  de- 
Upon  trnst  to   cease  of  my  said  wife,  upon  trust,  that  they,  the  said  trustees, 
the'samelnan-  or  ^e  survivors  or  survivor  of  them,  or  the  executors  or  ad- 
n«r  as  is  after-  ministrators  of  such  survivor,  shall  and  do  pay,  transfer,  or  as* 
rected,  cob-      sign  the  same  unto  such  of  my  children  by  my  said  wife,  M.  S., 
ceraing  the «.  whether  born  in  my  lifetime,   or  in  due  time  after  my  de- 

•ldue  thereof,  .  ,.,  .  i         .    i  • 

vis.  cease,  in  such  shares  and  proportions,  (or  the  whole  to  an  only 

child,)  and  for  such  estate  and  interest,  and  in  such  manner 
and  form,  and  payable  or  transferable  at  such  time  or  times, 
and  subject  to  such  limitations  and  directions  as  are  herein- 
after mentioned,  expressed,  and  declared  of  and  concerning 
the  residue  of  such  principal  monies,  stocks,  funds,  and  se- 
curities ;  and  as  to  and  concerning  the  residue  of  the  said 
principal  monies,  stocks,  funds,  and  securities  upon  trust,  that 
As  to  the  mi-  they,  the  said  trustees  or  the  survivors  or  survivor  of  them,  or 
monies  and       the  executors  or  admininistrators  of  such  .survivor,  shall  and 

trust" toaesim  ^°  P*J>  trans^er>  or  assign  the  same  unto  and  amongst  all  and 
the  same  to  every  my  child  and  children  by  the  said  M.  S.  my  wife,  whe- 
al! the<cluia-  *her  born  in  my  lifetime,  or  in  due  time  after  my  decease,  if 
ren  of  testator  but  one,  the  whole  to  such  one  child ;  but  if  more  than  one, 
S.,  in  the  pro-  then  the  same  to  be  divided  and  distributed  between  and 
portions  foi-  amongst  them,  in  the  proportions  and  manner  following,  that 
to  each  of  the  is  to  say,  to  each  of  my  daughters  a  proportion  of  one-eighth 

8th par^re-116  Part  °' 8Uc^  re8^ue  °f t*,e 8a"*  principal  monies, stocks,  funds, 
mainder  to  be  and  securities,  and  the  residue  and  remainder  thereof,  between 
Y?ded  amongst  and  amongst  my  sons,  in  equal  shares  and  proportions,  share 
the  sods;  and  to  and  share  alike,  the  share  and  shares  of  such  of  them  as  being 

be  asBignedto  -  7  /• 

sons  at  21,  and  a  son  or  sons  shall  have  attained  the  age  of  SI  years,  or  being 
w,mK£|2if  a  dau6htcr  or  daughters,  shall  have  attained  that  jige,  or  shall 
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have  been  married  in  my  lifetime,  with  my  consent,  to  be  as-  those  events 
signed  and  transferred  to  him  her  or  them  respectively,  as  ^*  hfsPdc- 
soon  as  conveniently  may  be  after  my  decease,  and  the  share  cease ;  but 
or  shares  of  such  of  tbem  as  being  a  son  or  sons  shall  be  then  goon*^  co" 
under  the  age  of  21  years,  to  him  or  them  respectively,  upon  ^fni^nt  aftcr 
his  or  their  respectively  attaining  such  age,  and  the  share  or 
shares  of  such  of  them  as  being  a  daughter  or  daughters  shall 
be  then  under  the  age  of  21  years,  and  shall  not  have  been 
married  with  such  consent  as  aforesaid,  upon  her  or  their  at- 
taining the  said  age,  or  as  soon  after  as  circumstances  will  per- . 
mit,  the  same  to  be  considered  as  a  vested  and  transmissible 
interest,  or  vested  and  transmissible  interests  in  such  son  or 
sons,  upon  his  and  their  attaining  the  age  of  21  years,  and  in 
such  daughter  or  daughters,  upon  her  or  their  attaining  that 
age,  or  being  married  as  aforesaid.    And  if  any  such  child  or  **  ca??.(fIly  of 
children,  being  a  son  or  sons,  shall  depart  this  life  under  the  shall  be  dead 
age  of  21  years,  or  being  a  daughter  or  daughters,  shall  depart  M°™  af"Jin" 
this  life  under  that  age,  and  without  having  been  married  with  being  married, 
such  consent  as  aforesaid,  then  all  and  every  the  share  and  ^hares'of 
shares  of  him  her  or  them  respectively,  so  dying,  shall  accrue,  those  so  dying 

-   j  *     *u  •  •  At  At         #  to  accrue  to 

and  go  to  the  survivors  or  survivor,  or  others  or  other  of  my  tne  survivors. 
said  children,  as  is  hereinbefore  directed  with  respect  to  their 
original  shares,  if  more  than  one,  and  the  same  respectively  shall 
become  vested  and  payable,  or  transferable  at  such  ages,  days, 
and  times,  as  their  his  or  her  original  share  or  shares  shall 
respectively  become  vested  and  payable,  or  transferable,  as 
aforesaid,  and  shall,  together  with  the  original  share  or  shares, 
until  such  ages,  days,  and  times  respectively,  be  subject  to  a 
similar  chance  and  condition  of  accruer  and  survivorship. 
Provided  also,  and  I  do  hereby  further  declare,  that  it  shall  Power  for  the 
and  may  be  lawful  to    and  for  the    said  trustees,    or  the  vance  one 
survivors  or   survivor  of  tbem,  or  the  executors    or  admi-  ^jjjj*  °*,thc  _ 
nistrators  of  such  survivor,  at  any  time,  after  my  decease,  pectant  shares 
with  the   consent   in   writing  of  my  said    wife,  M.  S.,  in  ^Remain- 
case  she  shall  be  then  livii\g,  and  afterwards  at  and  by  their  tenance,  and 
or  his  own  discretion  and  authority,  to  pay  and  apply  any  thefrtenefit* 
part  of  the  rents  and  profits  of  my  estates,  but  without  pre- 
judice to  the  provision  hereinbefore  made  for  my  said  wife, 
or  any  of  the  annuities  or  legacies  hereinbefore  granted  and 
bequeathed,  and  of  the  said  residue  of  the  said  trust  monies, 
stocks,  funds,  or  securities,  in  placing  of  any  of  my  said  child- 
ren in  any  profession,  trade,  business,  or  employment,  or  for 
his  her  or  their  maintenance  or  education,  or  reasonable  ad- 
vancement and  preferment  in  the  world,  or  for  or  upon  any 
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other  just  or  necessary  occasion,  notwithstanding  his  her  or 

,   their  estate,  interest,  share,  or  respective  shares,  shall  not  then 

have  become  vested,  due,  or  payable,  not  exceeding  a  third  of 

the  amount  of  his  or  her  presumptive  or  expectant  interest  or 

te'tatT's^ife    8^are)  un^er  this  my  will.    Provided  also,  and  I  do  hereby 
whilst  unmar-    declare,  that  my  said  wife,  M.  S.,  shall,  (so  long  only  as  she 
th^cl^of  the  8^a^  continue  unmarried,)  have  the  care,  management,  and 
children,  dur-   bringing  up  of  my  sons  during  their  respective  minorities,  or 
norities,  and     of  my  daughters  during  their  minorities,  or  until  they  shall  be 
*""?  *nCompe"  married  with  such  consent  and  approbation  as  aforesaid ;  and 
out  of  the  di-    for  that  purpose,  that  she,  my  said  wife,  shall  have,  receive, 
t^rpurpose.    and  be  allowed,  such  yearly  sum  or  allowance  out  of  the  in- 
terest and  dividends  of  such  children's  expectant  shares  of  the 
said  trust  monies,  as  tbey,  my  said  trustees,  or  the  survivors 
or  survivor  of  them  their  or  his  executors,   administrators, 
or  assigns  shall,  in  their  or  his  discretion,  think  fit  or  suffi- 
cient, any  thing  herein  contained  to  the  contrary  thereof  hi 
Id  case  of  none  anywise  notwithstanding ;  and  upon  this  further  trust,  that  in 
Hvingto  b™"    ca8e  there  shall  not  be  any  child  or  children  of  my  body  by 
come  entitled,   the  gaid  M.  S.,  living  at  my  death,  or  there  being  such  child 
'  or  children,  they  shall  all  be  dead  before  any  of  the  said  shares 

shall  have  become  vested  by  virtue  of  the  above  dispositions, 
or  any  of  them,  then,  and  in  such  case,  I  do  hereby  will  and 
direct  that  they,  the  said  trustees,  or  the  survivors  or  survi- 
vor of  them  their  or  bis  executors  or  administrators,  shall  and 
Upon  trust  to    do  stand  possessed  and  interested  of  and  in  the  said  residue  of 
mJ brother  °j.  ^e  sa'^  principal  monies,  stocks,  funds,  and  securities,  (sub- 
s.'s  children     ject  to  the  trusts  aforesaid,  or  such  of  them  as  shall  then  be 
500/*and°to      unexecuted,  and  capable  of  being  carried  into  execution,)  in 
assign  the  re-    trust  to  raise  and  pay  thereout  to  each  and  every  of  the  child- 
surviving  bro-  ren  of  my  brother,  J.  S.,  who  shall  then  be  living,  the  sum  of 

shares!11  CqUal  5001' of  lawful  m°ney  of  Great  Britain ;  and  as  to  the  remain- 
der of  such  residue  of  the  said  trust  monies,  stocks,  funds,  and 

securities,  in  trust  for  the  only  benefit  of  my  brothers, , 

and ,  their  respective  executors  and  administrators,  and 

to  be  assigned  and  transferred  to  between  and  amongst  them 
In  case  any  of  in  equal  shares,  share  and  share  alike.  Provided  nevertheless, 
shall  die  with-  a°d  npy  will  is,  and  I  do  hereby  declare,  that  in  case  any  of 
out  becoming  them,  my  said  brothers,  shall  depart  this  life  before  such  last 
such  shares,     event  shall  happen,  leaving  any  child  or  children  of  his  body 

^es  of  tiiose  *"m  surv*v'n£>  wno  8n&H  De  tnen  living,  then  and  in  such  case 
bo  dying  shall  the  child  or  children  of  such  of  them,  my  said  brothers,  so  dy- 
chiidren.eir       'nS>  9na^  thereupon  become  entitled  to  such  part  or  share  of 

the  residue  of  the  said  trust  monies,  stocks,  funds,  securities 
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and  premises,  as  the  parent  or  parents  of  such  child  or  child- 
ren respectively  would  have  been  entitled  to  have  received 
under  or  by  virtue  of  the  trusts  aforesaid,  in  case  he  had  been 
then  living.  And  my  .will  also  is,  and  I  do  direct,  that  in  case 
any  or  either  of  them,  my  said  brothers,  shall  be  dead  at  the 
time  of  such  decease  and,  failure  of  the  last  of  my  issue,  without 
leaving  any  such  child  or  children  of  his  body  him  surviving, 
who  shall  be  then  living,  that  then,  and  in  such  case,  the  part 
or  share,  and  parts  or  shares,  of  him  or  them  so  dying  shall 
go,  accrue,  and  belong  unto  the  survivors  or  survivor,  and 
others  or  other  of  them,  my  said  brothers,  and  shall  be  equally 
divided  between  or  amongst  them,  if  more  than  one,  share  and 
share  alike ;  and  if  but  one,  then  the  whole  of  the  residue  to 
such  one  survivor,  his  executors,  administrators  and  assigns 
absolutely;  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  Provided  always,  and  I  ™?on?  hereby 
do  hereby  declare,  that  the  provisions  hereby  made  to  or  in  made  for  the 
trust  for  my  said  wife,  are  so' made  in  lieu  of,  and  in  full  sa-  m^.— %re  in 
tisfaction  for  her  dower,  thirds,  and  all  other  claims  of  in  to  Ugu  of  ?u  low~ 

.     i»    11  /.  *     ,  «   ,      «r>  and  other 

upon  or  out  of  all  or  any  of  my  estates  or  property.    And  I  do  claims  out  of 
further  declare,  that  such  provisions  are  so  made  and  intended  Owelty!  and 
for  her  own  sole  and  separate  use,  benefit,  and  disposal,  and  *w  ber  "k 
that  the  same,  or  any  part  thereof,  shall  in  nowise  be  subject  Jj£ieparaU 
to  the  controul,  debts,  engagements,  or  incumbrances  of  any 
future  husband  of  her  my  said  wife  ;  and  that  her  receipts,  not- 
withstanding he*  future  coverture,  shall  be  sufficient  discharges 
for  the  same.    Provided  also,  and  I  do  hereby  likewise  declare, 
that  such  provisions  are  also  made  on  the  express  condition  that 
the,  my  said  wife,  shall,  within  one  month  from  the  time  of  my  de- 
cease, acquit,  release,  and  discharge  my  said  executors,  and  my 
estate,  of  and  from  ail  arrears  of  interest,  dividends  and  profits, 
which  may  have  accrued  due  in  my  lifetime,  on  the  sum  of 

/.  the  interests  dividends  and  profits  whereof  are  settled  to 

her  separate  use,  by  our  settlement  made  previous  to  our  mar* 

riage,  or  the  interests  and  dividends  of  the  funds  in  which  the 

same,  or  the  produce  thereof,  may  have  been  invested,  and  all 

claims  and  demands  in  respect  thereof,  which  said  trust  monies 

were  sometime  past  invested  by  the  said  trustees,  under  the 

said  settlement,  together  with  other  monies  of  my  own,  in  the 

purchase  of,  &c.     Provided  always,  and  my  will  and  meaning  Power  for  &t 

is,  and  I  do  hereby  declare,  that  it  shall  and  may  be  lawful  to  trustees  to 

and  for  the  said  trustees  and  the  survivors  and  survivor  of  them,  ^securities. 

his  executors  and  administrators,  in  the  mean  time,  from  and 

after  my  decease,  and  until  the  trusts  hereinbefore  declared  of 
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and  concerning  the  said  trust  monies,  stocks,  funds,  securities 
and  premises,  shall  be  fully  executed  and  performed,  with  tie 
consent  of  my- said  wife,  M.  S.,  during  her  life,  to  be  testified  in 
writing,  under  her  hand,  and  from  and  after  her  decease,  them 
by  and  of  the  proper  authority  of  them,  the  said  trustees,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,' 
to  sell  and  dispose  of  all  or  any  of  the  stocks,  funds,  or  securi- 
ties, in  or  upon  which  all  or  any  part  of  the  said  trust  monies 
shall  be  invested,  and  also  with  such  consent  testified  as  afore- 
said, or  by  their  or  his  proper  authority  as  aforesaid,  as  the 
case  shall  happen,  to  lend  and  place  out  the  monies  to  arise  by 
or  from  such  sale  or  disposition,  or  any  part  thereof,  in  or  upon 
any  other  of  the  public  or  parliamentary  stocks  or  funds,  or 
upon  real  or  government  securities,  or  to  deposit  the  same  for 
safe  custody  in  the  Bank  of  England ;  but  subject  to,  and  so  as 
not  in  any  manner  to  affect  or  prejudice  the  trusts  aforesaid,  or 
any  of  tbem,  and  so  from  time  to  time  to  alter,  change,  or  call 
in  all  or  any  such  last  mentioned  stocks,  funds,  or  securities,  as 
often  as  they  shall  think  fit,  with  such  consent  testified  as  afore- 
said, or  by  such  proper  authority  to  be  exercised  in  such  event 
as  aforesaid,  and  subject,  and  without  prejudice  as 


Power  to  grant  provided  always,  and  I  hereby  declare  my  will  to  be,  that  it 
freeholds,  and  shall  and  may  be  lawful  to  and  for  the  person  or  persons  who, 
holds6  with  H-  **y  virtue  of  the  dispositions  hereinbefore  contained,  or  any  of 
cence',  for  any  them,  shall  be  in  the  actual  possession  of  the  said  messuages, 
ceediBg^rso  lands,  and  hereditaments,  from  and  after  he  or  they  shall  have 
as  the  most  im-  attained  the  age  of  21  years,  and  in  the  mean  time,  until  he  or 
reserve" with-  they  shall  have  attained  that  age,  then  for  his  or  their  guardian 
out  taking  any  or  guardians,  by  indenture  or  indentures,  to  be  by  him  or  them 

respectively  duly  executed,  under  his  or  their  hand  and  seal,  or 
respective  hands  and  seals,  to  demise,  lease,  and  grant  all  or 
any  part  of  the  said  freehold  premises,  and  by  indenture,  sur- 
render, or  otherwise  to  lease  such  of  the  said  premises  as  are 
of  copyhold  or  customary  tenure,  (so  far  as  the  licence  of  the 
lord  or  lords  of  the  manor  or  manors,  whereof  the  same  re- 
spectively is  or  are  parcel,  or  held,  can  be  obtained  for  that 
purpose,  or  the  custom  of  such  manor  or  manors  will  respect- 
ively admit  of,)  unto  any  person  or  persons,  for  any  term  or 
number  of  years,  not  exceeding  21  years  from  the  making 
thereof,  so  as  there  be  reserved  upon  every  such  lease  the  best 
and  most  improved  yearly  rent  or  rents  that  can  be  reasonably 
obtained  for  the  premises  thereby  leased,  without  taking  any 
fine,  premium,  foregiil,  or  forfeiture,  for  making  the  same,  or 
any  of  them,  and  so  as  in  every  such  lease  there  be  contained  a 
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clause  of  re-entry  for  the  non-payment  of  the  rent  or  rents 
thereby  reserved,  and  so  as  the  lessee  in  every  each  lease  shall 
aod  do  execute  a  counterpart  thereof.     Provided  always,  ***** for  *£> 
and  I  do  hereby  direct  and  declare,  that  if  the  said  trustees  or  new  trustees. 
any  of  them,  or  any  future  trustees  or  trustee,  under  or  for  the 
purposes  of  this  my  will,  shall  die,  or  desire  to  be  discharged 
from,  or  shall  reftise  to  act,  or  become  incapable  of  act i  rig  in 
the  trusts  of  this  my  will,  at  any  time  or  times,  before  such 
trusts  shall  be  fully  performed  and  executed,  it  shall  be  lawful 
for  the  trustees  or  trustee  for  the  time  being,  with  the  consent 
and  approbation  of  the  person  or  persons,  for  the  time  being,  in 
the  actual  possession  or  receipt  of,  or  immediately  interested 
in,  and  entitled  to  the  rents  and  profits  of  the 'said  heredita- 
ments and  premises  hereinbefore  devised  and  bequeathed,  sig- 
nified in  writing,  under  his  or  their  hand  or  hands;  or  in  case 
the  person  or  person*  so  interested  and  entitled  shall  be  a 
minor  or  minors,  then  with  the  consent  and  approbation  of  his 
her  or  their  guardian  or  guardians,  signified  in  like  manner, 
to  nominate  and  appoint  any  other  fit  person  or  persons  to  be  a 
trustee  or  trustees  in  the  place  and  stead  of  him  or  them  re- 
spectively, so  dying,  or  desiring  to  be  discharged  from,  or  re- 
fusing to  act,  or  becoming  incapable  of  acting  in  the  said  trusts ; 
and  so  in  like  manner,  from  time  to  time,  as  often  as  there  shall 
be  occasion,  upon  the  death  of  any  succeeding  or  future  trustee 
or  trustees,  or  his  or  their  desire  to  be  discharged  from  or  re- 
fusing to  act,  or  becoming  incapable  of  acting  in  the  said  trusts; 
and  that  when  and  so  often  as  any  such  new  trustee  or  trustees 
shall  be  so  nominated  or  appointed  as  aforesaid,  the  old  trustee  or 
trustees  shall  convey  and  assign  the  trust  estates,  and  premises 
then  in  him  or  them  vested,  for  all  his  or  their  estate  and  in- 
terest therein,  so  and  in  such  manner  as  that  the  saraeTnay  be- 
come, and  be  legally  and  effectually  vested  in  the  surviving  or 
continuing  trustees  or  trustee,  and  such  new  trustee  or  trustees 
jointly,  or  in  such  new  trustee  or  trustees  only,  as  the  case 
shall  happen,  to  the  uses,  upon  the  trusts,  and  to  and  for  the  in- 
tents and  purposes,  and  under  and  subject  to  the  provisos,  de- 
clarations, and  directions  hereinbefore  declared  or  expressed  of 
or  concerning  the  same,  or  such  of  them  as  shall  be  then  sub- 
sisting, or  capable  of  taking  effect ;  and  such  new  trustee  or 
trustees  shall  and  may  act  in  the  execution  of  the  said  trusts  in 
such  and  the  same  manner,  to  all  intents  and  purposes,  and 
shall  be  invested  with,  and  have  such  and  the  like  powers  and 
authorities,  as  if  he  or  they  bad  been  originally  named  a  trus- 
tee or  trustees  for  such  purposes  by  this  my  will.    And  I  here- 
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by  nominate  andappoifttthe  said  X.,  Y.,  Z.,  executors  of  this  my 
will.  And  I  also  appoint  them,  and  also  my  said  wife  (so  long 
as  she  shall  remain  unmarried,)  guardians  of  the  persons  and 
estates  of  my  children  during  their  minorities.  And  I  direct 
and  declare  that  the  said  X.,  Y.,  Z.,  or  any  of  them,  or  any 
new  trustee  or  trustees,  who  shall  be  nominated  and  appointed 
as  aforesaid,  or  the  heirs,  executors  or  administrators  of  either 
or  any  of  them,  shall  not  be  answerable  or  accountable  by  virtue 
of,  or  under  the  trusts  hereby  reposed,  or  in  pursuance  hereof 
to  be  reposed  in  them  respectively,  any  otherwise  than  each 
person,  for  his  own  actual  receipts,  acts,  neglects  and  wilful 
defaults;  and  that  they,  or  either  or  any  of  them,  shall  and 
may,  by  or  out  of  any  monies  whicl^  shall  come  to  their  hands 
respectively  by  virtue  of  this  my  will,  defray  and  retain  to  and 
reimburse  themselves  and  each  other,  all  such  costs,  charges 
and  expenses  as  they  respectively  shall  or  may  incur,  payor 
sustain,  in  or  about  the  execution,  or  by  means  of  the  trusts 
hereby  in  them  reposed;  and  I  hereby  revoke  all  former  wills 
and  codicils  thereto  by  me  made  at  any  time  heretofore,  and 
declare  this  only  to  be  my  last  will,  as  expressed  and  contained 
in  this  and  the  six  preceding  sheets  of  paper  hereto  annexed* 
In  witness,  &c» 


No.  8. 


Will  consisting  exclusively  of  Provisions  for  Wife  and  younger 
Children,  by  annuity,  and  portions  charged  upon  aU  (he 
Testator's  property. 


Testator  gives 
his  house  at 
——after  his 
wife's  death, 
and  all  other 
his  freehold, 
leasehold,  and 
copyhold 
estates,  im- 
mediately on 
his  decease, 
his  contracts 


THIS  is  the  last  will  and  testament  of  me,  J.  H.,  of,  &c. 
I  give  and  devise  all  that  my  freehold  messuage  or  dwelling- 
house;  known  by  the  name  of  S  ,  and  all  my  estate  and 
lands  thereunto  belonging  or  therewith  occupied,  situate  at 
,  unto  my  said  wife,  for  and  during  the  term  of  her  na- 
tural life;  and  from  and  immediately  after  her  decease* I  give 
and  devise  my  said  messuage  or  dwelling-house,  estate  and 
lands  at  ■    ,  and  from  und  immediately  after  my  decease* 
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I  give  and  devise  all  other  my  freehold  and  all  my  copyhold  or  for  land-tax 
customary  and  leasehold  messuages,  lands,  tenements  and  here-  shares,  part- 
ditaments  whatsoever  and  wheresoever,  and  all  my  equitable  I"5™?11?  sh.arc 

•  »       *  ln  jug  business 

and  other  estate  and  interest  in  the  contracts  which  I  have  en-  of  a 

tered  into  for  the  purchase  of  land-tax  charged  upon  and  pay-  J^^'J^ 
able  for  ray  said  estate ;  and  also  all  shares  and  promissory  linen,  china, 
notes,  in  or  from  the  Grand  Junction  Canal  navigation,  of  goods,  and  also 
which  I  shall  be  possessed  at  my  death ;  and  all  the  share  or  ™  ■t«jk»,#mo- 

•  i  •  .      i  •  *    v  ■  /.       i-  .      -.  «  ney,  securities 

shares,  estate  and  interest  which  1  have  of  and  in  the  trade  or  for  money,  and 

business  of . — ,  which  I  now  carry  on  in  partnership  with  TOrsonaTesute, 

— - —  and  — — ,  and  all  my  books,  pictures,  plate,  linen,  china,  to  his  trustees, 
household  goods  and  household  fifrniture  of  every  kind  which  upon       ' 
shall  be  in  or  ribout  both  my  dwelling-houses,  the  usual  places 
of  my  residence  in  town  and  country,  at  the  time  of  my  de- 
cease ;  and  also  all  my  stocks,  monies,  securities  for  money,  and 
all  other  my  personal  estate  not  hereinbefore  disposed  of,  unto 
and  to  the  use  of  my  said  sons,  J.  H.,  T.  O.,  and  W.R.,  their 
frerrs,  executors,  administrators  and  assigns  respectively,  for 
dll  such  estate,  term  and  interest  as  1  shall  have  therein  re- 
spectively, at  my  decease,  and  according  to  the  several  natures 
and  qualities  of  isuch  estates  and  property  respectively,  upon 
the  trusts  hereinafter  mentioned,  expressed  and  declared  of 
and  concerning  the  same,  (that  is  to  say,)  as  for  and  concerning  to  allow  his 
flie  books,  pictures,  plate,  linen,  china,  household  goods,  and  J^seoTthe 
household  furniture  of  every  kind,  which  shall  be  in  both  my  books,  fumi- 
said  dwelling -ho  uses,  the  usual  places  of  my  residence  in  town  {^iife*'wita 
and  country,  at  the  time  of  my  decease,  upon  trust,  from  and  directions  for 
after  my  decease,  to  allow  my  said  wife  to  have  and  enjoy  Chef 
use  thereof  during  her  life,  for  her  own  absolute  benefit,  with- 
out any  controul  whatsoever  $  and  my  will  is,  and  I  do  hereby 
order  and  direct  that  as  soon  as  conveniently  may  be  after  my 
decease,  my  said  trustees  do  cause  a  true  and  exact  inventory 
to  be  made  and  taken  of  all  the  said  books,  pictures,  plate, 
linen,  china,  household  goods  and  household  furniture,  and 
two  copies  to  be  made  of  such  inventory,  one  to  be  delivered  to 
my  said  wife,  and  the  other  to  be  kept  by  my  said  trustees, 
which  last  copy  shall  be  signed  by  my  said  wife,  at  the  foot  of 
a  receipt  thereunder  written,  for  the  articles  therein  specifies, 
at  or  before  the  time  of  her  taking  possession  thereof;  and  I 
declare  and  direct  that  my  said  sons,  J.  H.,  T.  O.,  and  W.'IL,  Trustees  out 
their  heirs,  executors,  administrators  and  assigns  shall  stand  of  th!  devised 
and  be  seised  and  possessed  of  and  interested  in  my  said  estate  raise  sooo/.  for 

at  • ,  and  the  said  books,  pictures,  plate,  linen,  china,  ^S^T: 

household  goods  and  household  furniture,  subject  to  the  life  the  eldest  sou). 
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estate  and  interest  of  my  said  wife  therein,  and  all  other  my 
said  freehold,  copyhold  and  leasehold  estates,  shares  in  the 
Grand  Junction  Canal  navigation,  and  personal  estate  what* 
soever  hereinbefore  devised  and  bequeathed  to  them  upon 
trust,  by  and  out  of  the  rents  and  annual  income  of  my  said 
freehold,  copyhold  and  leasehold  estates,  or  by  mortgage  and 
sale  thereof,  or  of  aoy  part  thereof,  or  by  all  or  any  of  the  same 
means,  or  by  and  out  of  the  annual  produce  of  my  said  personal 
estate,  or  by  sale  or  other  disposition  thereof,  or  of  any  part 
thereof,  or  by  such  other  ways  and  means  as  they  shall  think  fit 
and  advisable,  to  raise  and  levy  the  sum  of  8000/.  for  the 
benefit  and  for  the  portions  of  all  and  every  my  child  and 
children,  living  at  my  decease,  or  born  afterwards  (other  tbaa 
and  except  my  eldest  son  the  said  J.  H.)  equally  to  be  divided 
between  and  amongst,  or  for  the  benefit  of  them,  if  more 
than  one,  share  and  share  alike ;  and  if  there  shall  be  but  one 
such  child,  then  for  the  benefit  of  such  only  child,  and  to  be 
raised  and  paid  to  or  for  such  children  or  child,  in  the  manner 
following,  (that  is  to  say)  the  share  or  respective  shares  of  suck 
of  them,  as  being  a  daughter  or  daughters,  shall  be  under  the 
age  of  91  years,  and  unmarried  at  the  time  of  my  decease,  to 
be  raised  and  paid  as  and  when  she  or  they  shall  respectively 
attain  that  age  or  marry  with  the  consent  of,  &c.  hereinafter 
named,  which  shall  first  happen,  and  to  be  paid  or  invested  in 
manner  hereinafter  mentioned,  to  the  intent  that  the  income 
thereof  may  be  for  the  sole  and  separate  use  of  such  daughter 
or  daughters,  and  may  not  be  subject  to  the  debts,  control  or 
engagements  of  any  person,  with  whom  she  or  they  may,  after 
my  decease,  happen  to  intermarry,  and  that  the  principal  may 
be  subject  to  the  respective  testamentary  appointments,  as 
hereinafter  is  mentioned ;  and  the  share  or  respective  shares  of 
such  of  them  respectively,  as  being  a  son  or  sons,  shall  be  under 
the  age  of  21  years,  at  my  decease,  to  be  raised  and  paid  as  and 
when  he  or  they  respectively  shall  attain  that  age;  unless  suck 
time  or  respective  times  of  marriage  or  attaining  such  age  shall 
happen  in  my  life-time;  and  in  such  case  the  share  or  shares  of 
such  of  them  as  being  a  daughter  or  daughters  shall  attain  the 
age  of  21  years,  or  marry  during  my  life-time ;  or  being  a  son 
or  sons,  shall  attain  the  age  of  21  years,  during  my  life,  shall 
be  as  a  vested  interest  for  his  her  or  their  benefit  respectively, 
upon  my  decease,  and  be  raised  and  payable  in  manner  afore* 
said,  at  the  end  of  six  calendar  months  next  after  my  decease, 
a  _    with  interest  thereon  from  my  decease,  until  actual  payment 

▼tonhip,  la-    thereof;  and  if  any  such  child  or  children,  being  a  daughter  or 
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daughters,  shall  die  under  the  age  of  SI  years,  and  without  eluding  the 

*        •  t_  •     i  *     •  t_iii*  j         Clddt  SOD* 

baying  been  married,  or  being  a  son  or  sons,  shall  die  under 
that  age,  then,  as  well  the  original  as  every  other  share  which 
he,  she  or  they,  so  dying,  shall  have  taken  by  way  of  survivor- 
ship or  accruer,  shall  go  and  be  raised  and  paid  and  payable 
to  or  for  the  benefit  of  the  survivor  and  survivors,  and  others  or 
other  of  them,  together  with  my  eldest  son,  at  such  time  or 
times  as  his  her  or  their  original  share  or  shares  shall  become 
payable,  or  as  soon  afterwards  as  circumstances  will  permit, 
but  so  as  that  in  making  such  division  of  all  such  surviving  or 
accruing  shares,  my  eldest  son  and  his  executors  or  adminis- 
trators shall  be  included,  and  shall  have  and  be  entitled  to  one 
equal  share  and  proportion  therein  with  the  other  children  or 
their  respective  executors  or  administrators;  and  it  is  my  will 
and  mind,  and  I  do  hereby  declare  that  all  and  every  the  share 
or  shares  so  directed  to  survive  and  accrue,  shall  from  time  to 
time  survive  and  accrue,  together  with  the  original  share  and 
shares,  until  such  original  share  or  shares  shall,  by  virtue  of 
this  my  will,  become  payable ;  and  in  case  there  shall  be  no  such  If  children  all 
child  or  children,  who,  being  a  daughter  or  daughters,  shall  ^ijof their 
live  to  attain  the  age  of  SI  years,  or  be  married,  or  being  a  shares,  the  mo- 
younger  son  or  sons  shall  attain  the  age  of  SI  years,  then  my  J52ed£tt0 
will  and  mind  is,  and  I  do  hereby  direct  that  the  said  sum  of 
8000/.  or  any  part  thereof,  shall  not  be  raised,  and  that  the  said 
trusts  hereinbefore  contained  in  that  behalf  shall  cease  and  de- 
termine, and  all  and  every  part  of  my  real  and  personal  estate 
be  as  fully  and  effectually  discharged  therefrom  as  if  the  same  , 
trusts  had  never  been  declared.    And  subject  to  the  several  Annuity  to  the 
trusts  hereinbefore  declared,,  I  direct  that  my  said  sons,  J.  H.,      e' 
T.  O.,  and  W.  R.,  their'  heirs,  executors,  administrators  and 
assigns,  shall  stand  seised  and  be  possessed  of  and  interested  in 
my  said  real  estate,  and  my  said  residuary  personal  estate, 
upon  trust,  by  and  out  of  the  rents,  issues  and  annual  produce 
thereof,  or  by  mortgage,  sale,  or  other  disposition  thereof,  or 
of  any  part  thereof,  or  by  all  or  any  of  the  same  means,  or  by 
such  other  way  and  means  as  they  shall  think  fit  and  most  ad- 
visable, to  raise  and  levy  yearly  and  every  year  one  annuity  or 
yearly  sum  of  365/.  free  from  taxes,  and  clear  of  all  other  de- 
ductions whatsoever,  and  pay  the  same  into  the  proper  bands 
of  my  said  wife,  or  into  the  hands  of  such  person  or  persons  as 
she  by  any  note  or  writing  under  her  hand  shall,  from  time  to 
time,  but  not  by  way  of  anticipation,  charge,  or  assignment, 
appoint  to  receive  the  same  during  ber  life,  to  the  intent  that 
the  same  may  be  for  the  sole  and  separate  use  of  my  said  wife, 
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and  may  not  be  subject  to  the  debts,  control,  disposition  or 
gagement  of  any  person  with  whom  she  may  happen  to  inter- 
marry, the  same  annuity  to  be  paid  and  payable  by  four  equal 
quarterly  payments,  on  four  days  or  times  in  every  year,  the 
first  quarterly  payment  thereof  to  begin  and  be  made  at  the 
end  of  three  calendar  months  next  after  my  decease.    And 
upon  further  trust,  that  they  my  said  trustees  respectively  do 
and  shall  by  all  or  any  of  the  ways  and  means  aforesaid  raise, 
levy  and  pay  to  the  executors  or  administrators  of  my  said  wife, 
a  proportionable  part  of  the  said  annuity  of  365/.  calculated  to 
the  day  of  the  decease  of  my  said  wife,  for  and  in  respect  of  the 
incurring  quarter  of  a  year,  wherein  she  my  said  wife  may  hap- 
pen to  die.    And  I  further  direct  that  the  receipt  or  re- 
ceipts of  my  said  wife,   or  of  ber  appointee  or  appointees, 
and  her  or  their  receipt  or  receipts  only,  shall  be  a  good 
and  sufficient  discharge  or  discharges,  to  the  person  or  per- 
sons paying  the  said  annuity,  for  so  much  thereof  as  in  such 
receipt  or  receipts  shall  be  acknowledged  or  expressed  to  be 
And  subject  to   received;  and  subject  to  the  trusts  hereinbefore  declared  for 
peymenuin      my  s^d  wife's  benefit  during  ber  life,  and  subject  to  the  pay- 
tru8t  **?**  to  went  of  the  said  sum  of  8000/.  thereinbefore  directed  to  be  raised 
J.  H.,  all  the'    for  portions  for  my  younger  children,  and  to  every  estate, 
and'annwd*8'    ^rU8^  an<*  interest  hereinbefore  mentioned,  and  all  powers, 
produce  of  the   pro vi sos  and  directions  in  this  my  will  contained  respecting 
•onaiMtateB     mJ  8**^  real  estate,  and  my  said  residuary  personal  estate,  I 
for  his  life,  and  declare  and  direct  that  my  said  sons  J.  EL,  T.  O.,  and  W.  IL, 
cease,  in  trust    their  heirs,  executors,  administrators  and  assigns  respectively 

a^rdin^to611  ^^  8tall<*  ^'^  an<*  ^  P06de88ed  of,  and  interested  in  all 
his  appoint-  my  said  real  and  all  my  said  residuary  personal  estate  what- 
ment*  soever  in  trust  to  pay  to,  or  permit  and  suffer,  or  well  and 

sufficiently  to  authorize  and  empower  my  said  son  J.  H.  and 
his  assigns  to  receive  and  take  the  interest  dividends  and  an- 
nual produce,  and  the  rents  issues  and  annual  income  of  the 
same  real  and  personal  estate  for  and  during  the  term  of  his 
natural  life  ;  and  from  and  after  his  decease,  in  trust  for  all  and 
every  or  such  one  or  more  of  the  children  of  my  said  son  J.  H. 
lawfully  to  be  begotten,  whether  born  in  his  lifetime  or  after 
his  decease  at  such  time  or  times  and  in  such  parts  shares  and 
proportions,  and  subject  to  such  conditions  restrictions  and 
limitations  over  to  or  for  the  benefit  of  all  or  any  of  such 
children  as  he  my  said  son  J.  H.  from  time  to  time  by  any 
deed  or  deeds  writing  .or  writings  with  or  without  power  of 
revocation  to  be  by  him  sealed  and  delivered  in  the  presence 
rf.and  to  be  attested  by  two  or  more  credible  witnesses,  or 
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by  his  last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  or  any  writing  purporting  to  be' his  ket  will 
and  testament  or  codicil  to  be  signed  and  published  by  him  in 
the  presence  of  and  to  be  attested  by  three  credible  witnesses, 
shall  direct  or  appoint ;  and  in  default  of  and  in  the  mean  £fn* in  default 
time  and  until  such  direction  or  appointment  shall  be  made,  mem,  then  as 
and  as  to  so  much  atid  such  part  or  parts  thereof,  whereof  no  %^\^8^ 
such  direction  or  appointment  shall  happen  to  be  made,  and  tenements  to 
also  subject  to  such  direction  or  appointment  where  the  same  SbechUdrenof 
shall  happen  not  to  be  a  complete  and  entire  appointment  of  J»  H*>  "j  equal 
the  whdle  interest  and  property  therein,  as  to  for  and  con*  with  ■uvtn*- 
cerning  all  my  said   freehold  copyhold  and  leasehold  mes-  8hip- 
suages,  lands,  tenements  and  hereditaments,  in  trust  for  all 
and  every  the  child  and  children  of  my  said  son  J.  H.  lawfully 
to  be  begotten  in  equal  shares,  if  more  than  one,  as  tenants  in 
common  and  not  as  joint  tenants,  and  for  their  respective  heirs, 
executors,  and  administrators  for  ever ;  and  if  any  such  child 
or  children  shall  die  under  the  age  of  SI  years,  then  as  well 
the  original  share  of  him  ber  or  them  so  dying,  as  all  such 
other  share  or  shares  as  shall  survive  to  him  her  or  them  on  the 
death  of  any  others  or  other  of  the  said  children  under  the 
said  age  of  21  years  shall  be  in  trust  for  the  survivors  or  sur- 
vivor and  others  or  other  of  them  in  equal  shares  if  more 
than  one  as  tenants  in  common,  and  not  as  joint  tenants,  and 
for  their  respective  heirs,  executors,  administrators  and  assigns 
for  ever ;  and  in  case  there  shall  be  no  child  or  children  of  ^fa^  cbud-' 
my  said  son  J.  H.,  or  being  such,  all  of  them  shall  die  under  ren  of  testators 
the  age  of  21  years,  then  my  said  freehold,  copyhold,  and  lease-  to  and  amongst 
hold  messuages,  lands,  tenements,  and  hereditaments,  or  so  testator'» 
much  thereof  whereof  there  shall  have  been  no  such  diree-  ren  in  equal 
tion  or  appointment  as  aforesaid,  shall  be  in  trust  for  all  and  i^^^w 
every  my  said  daughters  and  younger  sons  and  other  child  and 
children  begotten  or  to  be  begotten,  and  whether  born  in  my 
lifetime  or  after  my  decease  in  equal  shares  if  more  than  one, 
as  tenants  in  common,  and  not  as  joint  tenants,  and  for  their 
respective  heirs,  executors,  administrators  and  assigns  for  ever ; 
and  if  any  such  child  or  children  shall  die  under  the  age  of 
21  years,  then  as  well  the  original  share  of  him  her  or  them 
so  dying,  as  all  such  other  share  or  shares  as  shall  survive  to 
him  her  or  them  on  the  death  of  any  others  or  other  of  the 
*ame  children  under  the  said  age  of  21  years  shall  be  in 
trust  for  the  survivors  or  survivor  and  others  or  other  of  tbetil 
in  equal  shares  if  more  than  one,  as  tenant*  in  common,  and 
not  as  joint  tenants,  and  for  their  respective  heirs,  exetutors, 
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administrators  and  assigns ;  and  from  and  after  the  death  of 
And  as  to  the  my  said  son  J.  H.  as  to  for  and  concerning  all  and  singular  my 
uTi^idwoy*'  mon*e8>  stocks,  funds,  securities,  and  residuary  personal  estate 
personal  estate  whatsoever  subject  as  aforesaid,  in  trust  for  all  and  every  the 
the^bi^en^f  child  and  children  of  my  said  son  J.  H.  lawfully  to  be  be- 
J^H.,  equaUy,  gotten  equally  to  be  divided  between  and  amongst  them  if 
«hip.  more  than  one,   share  and  share  alike;    and  if  there  shall 

be  but  one  such  child  then  for  such  only  child ;  and  if  any 
such  child  or  children  being  a  daughter  or*  daughters  shall 
die  under  the  age  of  SI  years  and  without   having   been 
married,  or  being  a  son  or  sons  shall  die  under  that  age, 
then  the  part  or  share  parts  or  shares  of  him  her  or  them  so 
dying  shall  go  and  be  transferred  to  the  survivors  or  survivor 
of  them,  and  the  executors,  administrators  and  assigns  of  such 
of  them  being  dead,  who  being  a  daughter  or  daughters  shall 
have  attained  the  age  of  21  years,  or  been  married,  or  being  a 
son  or  son 8 j  shall  have  attained  the  age  of  SI  years,  at  such 
time  or  times  as  his  her  or  their  original  share  or  shares  shall 
become  transferable,  or  as  soon  afterwards  as  circumstances 
will  permit ;  and  my  mind  is,  and  I  declare  that  all  and  every 
the  share  or  shares  so  directed  to  survive  and  accrue  shall  from 
time  to  time  survive  and  accrue  together  with  the  original  share 
and  shares  until  such  original  share  and  shares  shall  by  virtue 
of  this  my  will  become  vested ;  and  in  case  there  shall  be  no 
And  in  default  such"  child  or  children  of  my  said  son  J.  H.  who  being  a  daugh- 
of  such  child-    ter  or  daughters  shall  attain  the  age  of  31  years,  or  be  mar- 
then  to  and9     ned,  or  being  a  son  or  sons  shall  attain  the  age  of  81  years, 
amongst  t«s-     then  my  will  and  mind  is,  and  I  do  hereby  declare  that  my  said 

tator  s  younger  • 

children,  in  trustees  and  their  executors  administrators  and  assigns  shall 
1^8000/.^  Btand  and  be  possessed  of  and  interested  in  all  and  singular 
directed  to  go  the  same  monies,  stocks,  funds,  securities,  and  residuary  per* 
80         n     '  sonal  estate  whatsoever  upon  the  same  trusts  and  to  and  for 

the  same  ends,  intents,  and  purposes  as  are  hereinbefore  ex- 
pressed and  directed  concerning  the  said  sum  of  8000/.  directed 
to  be  raised  as  portions  for  my  said  daughters  and  younger 
sons  as  aforesaid,  or  such  of  them  as  shall  be  then  subsisting 
and  capable  of  taking  effect,  add  to  be  payable  and  transfera- 
ble for  the  sole  benefit  and  separate  use  of  my  daughters  in 
like  manner  as  their  said  portions  in  the  said  sum  of  8000/. 
Provided  always,  and  my  will  is,  and  I  do  hereby  direct  that 
in  case  my  said  son  J.  H.  or  his  assigns  shall  punctually  pay 
the  said  sum  of  8000/.  as  portions  for  my  younger  children 
when  and  as  the  same  portions  shall  respectively  become  pay- 
able iinder  the  directions  of  this  my  will,  and  every  part 
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thereof,  and  the  interest  monies  hereinafter  directed  to  be  paid 
in  respect  of  the  same,  and  also  the  said  annuity  of  3651.  to  my  Testator's  son, 
said  wife  for  her  life  and  every  part  thereof  at  the  times  and  ^prodiwc  cJ 
in  the  manner  hereinbefore  mentioned ;  and  until  default  shall  the  estates,  on 
be  made  in  some  of  the  same  payments. the  trustees  for  the  above c^ges 
time  being  of  this  my  will  shall  from  time  to  time,  and  at  all  and  »UIM« 
times  permit  and  suffer  or  allow  my  said  son  J.  H.  and  his 
assigns  during  his  life  to  receive  and  take  the  rents,  issues,  and 
annual  produce  end  income  of  my  said  real  and  personal 
estate,  and  of  every  part  thereof  (subject  as  hereinbefore  men- 
tioned) to  and  for  his  and  their  own  absolute  use  and  benefit 

without  any  hindrance,  interruption,  or  disturbance  whatso*  

ever;  and  in  case  my  said  son  J.  H.  shall  with  his  own  monies  hiTpa^^g'ST 
pay  or  advance  the  whole  or  any  part  of  the  principal  of  the  8000/-  toJ>£* 
said  sum  of  8000/.,  then  and  in  such  case,  and  to  that  extent  to  the  estate 
he  shall  be  and  remain  a  creditor  upon  the  real  and  personal  for  the  same.  • 
fund  hereinbefore  made  liable  to  the  raising  and  payment 
thereof  and  he  or  his  executors  administrators  or  assigns  shall" 
and  may  have  the  amount  of  the  principal  so  to  be  advanced 
by  him  raised  and  levied  by  the  ways  and  means  aforesaid  by 
and  out  of  the  said  real  and  personal  fund  to  and  for  his  and 
their  own  use  and  benefit  together  with  interest  thereof  from 
the  time  of  his  death,  if  the  same  shall  not  have  been  before 
raised  after  the  rate  of  5/.  per  centum  per  annum.   Provided 
also,  and  I   direct  that  from  and  after  my  decease,  interest  interest  to  be 
money  at  the  rate  of  3  pounds  for  one  hundred  ponnds  for  a  3  Per  c*nt' 
year  upon  such  of  the  respective  portions  of  my  said  daugh-  uow. 
ters  and  younger  sons  of  and  in  the  said  sum  of  8000/.  there- 
inbefore provided  for  them  as  shall  not  at  the  time  of  my  de- 
cease be  payable  by  virtue  of  this  my  will  shall  be  paid  by 
my  said  son  J7  H.  or  bis  assigns  during  his  life,  and  after  his 
death  by  the  person  or  persons  entitled  to  the  fund  subjected 
to  the  payment  thereof;  and  in  default  of  the  regular  payment 
thereof,  shall  be  raised  and  paid  by  the  said  trustees  for  the 
time  being,  by  and  out  of  the  rents,  issues,  and  annual  pro- 
duce of  my  said  real  and  personal  estate,  or  by  mortgage, 
sale,  or  other  disposition  of  the  whole  or  a  sufficient  part 
thereof  until  the  same  portions  shall  respectively  become  pay- 
able under  the  directions  of  this  my  will,  or  until  the  death 
of  my  said  wife,  which  of  the  events  shall  first  happen,  the 
same  interest  money  or  a  sufficient  part  thereof  to  be  paid 
into  the  hands  of  my  said  wife  for  the  maintenance,  education, 
and  support  of  such  of  my  said  daughters  and  younger  sons 
to  whom  the  same  portions  shall  belong  during  the  term  of  h$r 
yoL.  ii.  2  a    * 
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natural  life,  and  from  and  after  the  decease  of  my  said  wife, 

interest  after  the  rate  of  5/.  for?  one  hundred  pounds  for  a  yew 

Interest  on  the  upon  such  of  the  same  respective  portions,  as  well  original  si 

portions  till      accruing,  as  shall  not  at  my  death  be  payable,  shall  be  paid 

payaoe.  ^  my  8ajj  son  j    fj    or  jjjB  aMjgng  during  his  life,  and 

after  his  death  by  such  other  person  or  persons  as  afore- 
said ;  and  in  default  of  such  payment  by  my  son  or  snob  per- 
son or  persons  as  aforesaid,  the  same  shallbe  raised  and  pais1 
by  the  trustees  for  the  time  being  of  this  my  will  by  the  meaai 
aforesaid  until  the  same  portions  shall  respectively  become  pay- 
To  be  applied    *kle ;  and  the  whole,  or  a  sufficient  part  thereof,  shall  be  applied 
for  mainte*       by  the  same  trustees  for  the  maintenance,  education, and  support 
*  of  such  of  my  said  daughters  and  younger  sons  respectively 

to  whom  the  same  portions  shall  belong.  And  I  direct  that 
The  residue  to  the  residue  (if  any)  of  such  interest  money  after  maintaining 
accumulate.      ftn(j  e<jucaljng  my  gaid  daughters  and  younger  sons  as  well 

dnring  the  life  of  my  said  wife  as  afterwards,  and  until  their 
said  portions  shall  respectively  become  payable  in  manner 
aforesaid,  shall  be  placed  out  or  invested  in  or  upon  govern- 
ment or  real  securities,  from  time  to  time  to  accumulate,  aid 
that  such  accumulation  shall  go  along  with  the  principal  por- 
tions from  whence  the  same  shall  arise*  And  it  is  my  will,  aad 
I  hereby  declare  and  direct  that  it  shall  and  may  be  lawful  for 
portions  to  be  the  major  part  of  the  trustees  of  this  my  will  for  the  time  being 
applied,  if  ne-    when  and  so  often  as  they  shall  think  necessary,  to  raise  and 

cessarv  in  and 

towards  the  ad-  advance  by  and  out  of  the  rents,  issues,  and  annual  produce 

tile  world  of*  anc*  "lcome  of  my  Ba^  rea'  BXl^  personal  estate,  or  by  meet* 
any  of  the  gage  or  sale  thereof,  or  by  all  or  any  of  the  same  ways  and 
younger  child*   meaiw>  or  ^y  8UCh  other  ways  and  means  as  they  shall  think 

proper,  any  sum  or  sums  of  money  for  the  purpose  of  apprea* 
ticing,  placing  but,  or  other  advancement  of  any  one  or  more 
of  my  said  younger  sons  during  bis  or  their  minority,  not  ex- 
ceeding the  sum  of  9001.  for  each  son,  the  same  sum  and  sums 
of  money  to  be  taken  and  considered  as  and  in  part  of  the  por- 
tion or  share  or  respective  portions  or  shares,  as  well  original 
as  accruing,  of  such  son  and  sons  for  whom  the  same 
shall  be  so  advanced,  of  and  in  the  said  sum  of  8000/.  be 
before  directed  to  be  raised  for  the  benefit  of  my 
and  younger  sons  lis  aforesaid ;  and  I  direct  that  my 
The  portions     and  their  executors  administrators  and  assigns  shall  stand  and 
of  the  fougfa-    be  possessed  of  and  interested  in  such  portion  ofr  portions,  as 
their  separate    well  original  as  accruing,  as  is  or  are  hereinbefore  provided 

to^chaned  ^or  8DC'k  of  m?  y0™^1,  children  **  *h*ll  b°  *  daughter  er 
or  anticipated    daughters  by  and  out  of  the  said  sum  of  8000/.  when      " 

fry  them.  • 


App.J    Provisions  far  Wife  and  younger  Children.        ,  419 

the  same  shall  be  paid  and  payable,  upon  trust  to  place  ou 
or  invest  such  sum  or  sums  of  money  in  or  upon  government 
or  real  securities  at  interest ;  and  from  time  to  time  to  alter 
vary  and  transpose  such  securities  and  funds,  and  to  stand  and 
be  possessed  of  and  interested  in  the  money  so  to  be  placed 
oat  in  trust  to  pay  the  interest,  dividends,  and  annual  produce 
thereof  into  the  proper  hands  of  such  daughter  or  daughter* 
according  to  her  or  their  share  or  respective  shares  and  inter* 
ests  therein,  or  into  the  hands  of  such  person  or  persons  as  she 
or  they  by  any  note  or  writing  under  her  or  their  hand  or 
hands  shall  from  time  to  time,  but  not  by  way  of  anticipation, 
charge,  or  assignment,  appoint  to  receive  the  same,  during  the 
life  or  respective  lives  of  such  daughter  or  daughters,  to  the 
intent  that  the  same  may  be  for  her  or  their  sole  and  separator 
use,  and  may  not  be  subject  to  the  debts,  controul,  disposition,- 
or  engagements  of  any  present  or  future  husband  or  husbands 
•f  ancit  daughter  or  daughters ;  and  from  and  after  the  decease 
ef  such  daughter  or  daughters  respectively  upon  such  trusts: 
sad  to  and  for  such  intents  and  purposes,  and  under  and.  sub- 
ject to  such  powers,  provisos,  and  declarations  as  suckdaugh* 
ter  or  daughters  respectively,  notwithstanding  her  or  their  eo*> 
vertue,  by  her  or  their  will  or  respective  wills,  or  any  writing) 
or  writings  purporting  to  be  such  will  or  wills,  or  any  codicil 
•r  codicils  to  be  signed  and  published  in  the  presence  o£  and 
to  he  attested  by  two  or  more  credible  witnesses,  shall  direct 
er  appoint ;  and  in  default  o£  and  in  the  mean  time,  until, 
mmesuch  direction  or  appointment  shall  be  made,  and  as  to 
ao  much,  and  sitch  part  or  parts  thereof,  whereof  no  such  di- 
rection or  appointment  shall  be  made,  or  where  the  same  shall 
net  be  a  complete  and  entire  appointment  of  the  whole  inter- 
est and  property  therein,  in  trust  for  such  person  or  persons 
•f  the  Wood  and  kindred  of  such  daughter  or  daughters  living 
at  the  time  of  the  decease  of  such  daughter  or  daughters  re- 
spectively, as  would  by  virtue  of  the  statutes  of  distribution  have 
feeoone  entitled  to  the  same.  And  my  will  is,  and  I  further  djrect  if  upon  default 
that m  case  my  said  son  I*  H.  or  his  assigns  shall  happen  to  make  JyjJJJf'J  of 
default  in  payment  of  the  portions  hereinbefore  provided  for  the  money 
mj  younger  sons  and  daughters,  or  of  any  part  of  the  same,  or  *££*  &™d£i 
inpayment  of  the  annuity  of  8601.  to  my  said  wife  or  any  other  be  more  than 
■onrror  sums  of  money  herein  directed  to  be  paid,  when  and*  wanted?  the 
» the  same  monies  shall  respectively  become  payable  by  virtue  overplus  to  bo 
ef  this  my  will*  and  my  said  trustees  shall,  iu  pursuance  of  my  the  same  trusts 
dikfetions  for  that  purpose  given,  by  mortgage,  sale,  or  other  "0^™  nmen~ 
imposition  of  all  or, any  part  of  my  said  real  and  personal  es-  cerning  the 

g.o         *  setUed  estates. 
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tate,  happen  to  raise  and  levy  more  money  tban  will  be.  swfr 
ficient  to  pay  such  sum  or  sums  of  money  upon  such  default 
as  aforesaid,  then  the  residue  of  the  money  so  raised  and  re- 
maining in  hand  after  application  of  a  sufficient  part  thereof 
for  the  purposes  of  this  my  will,  shall  be  placed  oat  upon 
government  or  real  securities  at  interest  in  the  names  of  my 
said  trustees,  who  shell  stand  and  be  possessed  of  such  securi- 
ties upon  the  same  trusts,  and  to  and  for  the  same  intents  and 
purposes,  and  under  and  subject  to  the  same  powers  as  are 
herein  expressed,  declared,  and  contained  of  and  concerning 
my  real  and  personal  estate  or  such  of  them  as  shall  be  then 
subsisting  -and  capable  of  taking  effect,  regard  being  had  to 
the  nature  of  the  fund  from  whence  the  monies  so  to  be  in* 
Trustees  to  re-  Tested  in  securities  shall  respectively  arise.  And  I  do  hereby 
new  leases.       authorize,  empower,  and  direct  the  trustees  for  the  time  being 

of  this  my  will  from  time  to  time  as  occasion  shall  require,  and 
as  they  shall  think  proper,  during  the  continuance  of  the  trusts 
by  me  herein  declared  of  and  concerning  my  said  leasehold 
premises,  to  apply  for,  and  do  their  endeavours  to  renew  the 
leases  or  respective  leases  of  the  same  premises,  the  costs  and 
charges  of  all  which  renewals  I  do  hereby  charge  on  the  whole 
of  my  real  and  personal  estate  so  hereby  devised  and  be* 
queathed  to  my  said  trustees  as  aforesaid ;  and  I  do  order  and 
1  direct  that  all  new  leases  to  be  obtained  of  the  same  leasehold 
premises  shall  be  and  be  declared  to  be  on  the  like  trusts,  and 
subject  to  the  like  powers,  provisos,  and  directions  as  are 
herein  declared  of  and  concerning  the  now  subsisting  lease  or 
leases. of  the  same  premises,  or  such  of  the  same  trusts  as  shall 
Debts  and  fa-    \>e  faen  subsisting.     I  direct  that  all  my  just  debts,  testament- 

neral  expenses.  °  j  +  * 

ary  and  funeral  expenses  shall  be  paid  by  my  executors  and 

executrix  as  soon  as  conveniently  may  be  after  my  decease; 

Power  to  the     and  I  declare  that  it  shall  and  may  be  lawful  for  my  said  soa 

wm^und  J'  H''  T*  °>  aDd  W    ***'  and  m7  8aid  Wife  M     Ha  and  ** 

debts,  &c  trustees  to  be  appointed  as  hereinafter  mentioned,  or  the  ma- 
jor part  of  them  for  the  time  being,  from  time  to  time  to  agree 
and  compound  with  any  person  or  persons  who  at  or  after  ay 
decease  shall  be  debtors,  accountants  to,  or  who  shall  appear 
or  pretend  to  be  creditors  or  demandants  upon  my  estate  and 
effects,  or  upon  my  trustees  or  executors  and  executrix  in  re- 
spect thereof,  in  all  cases  where  the  same  in  the  judgment  of 
my  said  trustees  and  executors  and  executrix,  or  the  major 
part  of  them,  shall  seem  necessary  or  reasonable,  and  to  take 
such  part  as  can  be  gotten  in  full  discharge  of  all  such  debts, 
and  also  to  give  such  consideration  as  will  be  accepted  in  Ml 
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discharge  of  alt  such  demands,  as  shall  be  thought  most  ad* 
tantageous  for  my  estate  and  the  persons  interested  therein* 
And  my  will  further  is,  and  I  hereby  declare  that  my  said 
trustees  respectively,  shall  from  time  to  time  and  at  all  times  ^••"V  power. 
have  full  power  by  indenture  or  indentures  under  their  re* 
spective  bands  and  seals,  to  demise,  lease,  and  grant  ray  said 
freehold,  copyhold,  and  leasehold  premises  or  any  part  or  parts 
thereof  unto  any  p^son  or  persons  for  any  term  or  number  of 
years  not  exceeding  21  years,  •>  take  effect  in  possession  and 
not  in  reversion  or  by  way  of  future  interest,  so  as  upon  all 
such  leases  there  be  reserved  to  continue  payable  quarterly 
or  half-yearly,  during  the  term  thereby  to  be  granted,  the  best 
and  most  improved  yearly  rent  or  rents  that  can  be  reasonably 
had  or  got  for  the  same  without  taxing  any  fine,  premium,  or 
foregift,  and  so  as  in  all  such  leases  there  be  contained  con- 
ditions for  re-entry  for  non-payment  of  the  rent,  and  so  as  no 
clause  be  contained  in  any  of  the  said  leases  giving  power 
to  any  lessee  to  commit  waste,  and  the  respective  lessees 
execute  counterparts  of  all  such  leases,  and  the  leases  of 
the  said  copyhold  parts  of  the  said  premises  be  made  ac* 
cording  to  the  custom  or  customs  of  the  manor  or  manors  * 
whereof  the  same  are  bolden,  and  the  leases  of  the  leasehold 
parts  of  the  said  premises  be  made  to  determine  before  deter- 
mination of  the  terms  or  interest  of  my  said  trustees  therein. 
Provided  also,  and  I  declare  and  direct  if  my  said  son  J.  H  Clause  for 
and  the  said  T.  O.  and  W.  R.  or  any  two  of  them,  or  two  of  tee*?"** 
any  future  trustees  to  be  appointed  as  hereafter  is  mentioned, 
shall  die  or  be  desirous  of  being  discharged  of  and-  from,  or 
refuse  or  decline  to  act  or  become  incapable  of  acting  in  the 
trusts  hereby  in  them  reposed  as  aforesaid,  before  the  said 
trusts  shall  be  fully  performed  or  discharged,  then  and  in  such 
case,  and  when  and  as  often  aft  the  same  shall  happen,  it  shall 
and  may  be  lawful  for  the  trustees  so  declining  to  act,  or  the 
executors  or  administrators  of  such  of  them  so  dying;  by  any 
writing  or  writings  sealed  and  delivered  by  them,  and  to  be 
attested  by  two  or  more  credible  witnesses  from-  time  to  time 
to  nominate  substitute  or  appoint  any  other  persons  to  be 
trustees  in  the  stead  or  place  of  the  trustees  so  dying  or  de- 
siring to-  be  discharged,  or  refusing  or  declining  to  act,  oi*  be-  ' 
coating  incapable  of  acting  as  aforesaid,  so  thut  there  be  at  sH 
times  three  acting  trustees  of  this  my  will  until  the  trusts 
thereof  shall  be1  fully  completed;  and  in  default  *f  such  ap-  • 
pointment  k  shall  be  lawful  for  my  younger  children,  or  any 
of  them,  ia  like  manner  to  appoint  such  new  trustees,  and 
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which  I  hereby  direct  to  be  done  accordingly,  and  that  any  will 
may  be  strictly  complied  with  in  this  my  request ;  and  I  direct 
that  when  and  as  often  as  any  new  trustees  shall  be  nominated 
and  appointed  as  aforesaid,  all  the  said  trust  estates,  monies, 
securities,  and  funds  shall  be  thereupon  with  all  convenient 
speed  conveyed,  assigned,  and  transferred  in  such  manner, 
and    so   as  that  the  same  shall  and    may  be  legally  and 
effectually  vested  in  the  surviving  or  continuing  trustees  of 
the  same  trust  estates,  monids,  and  premises,  and  such  new 
trustees  jointly,  or  if  there  shall  be  no  such  continuing  trus- 
tees, then  in  such  new  trustees  wholly,  to  for  and  upon  such 
and  the  same  trusts  intents  and  purposes  as  are  hereinbefore 
declared  or  expressed  of  and  concerning  the  said  trust  estates, 
securities,  monies,  and  premises  as  aforesaid,  or  such  of  them 
as  shall  be  then  subsisting  and  capable  of  taking  effect ;  and 
that  all  such  new  trustees  shall  and  may  in  all  things  act  and 
assist  in  the  management  and  carrying  on  and  execution  of  the 
trust 8  to  which  they  shall  be  so  appointed,  as  fully  and  effect- 
ually, to  all  intents,  effects,  constructions,  and  purposes  what- 
soever, and  shall  have  and  be  considered  as  invested  with  such 
and  the  same  powers  and  authorities  as  if  they  had  been  ori- 
ginally in  and  by  this  my  will  nominated  trustees  for  the  pur- 
poses for  which  such  new  trustees  shall  be  appointed,  any  thing 
hereinbefore  contained  to  the  contrary  hereof  in  anywise  not- 
withstanding.   And  I  appoint  my  said  wife  during  her  widow- 
hood guardian  of  all  my  infant  children  living  at  my  death, 
or  born  afterwards,  until  the  sons  shall  attain  the  age  of  21 
years  and  the  daughters -shall  attain  that  age  or  be  married ; 
«nd  after  the  decease  or  second  marriage  of  my  said  wife  which 
shall  first  happen,  I  appoint  the  said  T.  O.  and  W.  R.  and  the 
survivors  and  survivor  of  them  guardians  and  guardian  of  my 
Baid  infant  children  as  aforesaid ;  and  I  appoint  my  said  son 
«J.  H.  and  the  said  T.  O.  and  W.  R.  and  my  said  wife  exe- 
cutors and  executrix  of  this  my  will*    I  give  to  each  of  them 
the  said  T .  O.  and  W.  R.  the  sum  of  100/.  on  condition  of 
their  respectively  acting  in  the  trusts  and  execution  of  this 
ray  will,  but  not  otherwise ;  and  I  give  to  my  said  son  J.  H. 
Devise  of  the    -and  the  said  T.  O.  and  W.  R.  their  heirs  and  assigns  all  such 
SSSgetuSdof  *****  estates  as  are  now  vested  in  me  by  way  of  mortgage  in 
the  testator  to    order  to  enable  them  with  the  greater  ease  and  convenience  te 
^tlttthemor^  recOTer>  receive,  and  get  in  the  money  secured  by  such  mart- 
gage  debts,  and  fages  for  the  purposes  of  this  my  will ;  and  I  give  to  my  said 
trust  estates      son  J«  H.f  T*  O.,  and  W.  R.,  all  such  real  estates  as  are  now 
ajgetin e  |™u  vested  in  me  upon  any  trust  or  trusts,  to  hold  the  same  to  my 

same. 
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said  son  J.  H.,  T.  O.,  and  W.  R.,  their  heirs  and  assigns  upon 
the  trusts  affecting  the  same.    Provided  always,  and  it  is  my 
will  and  mind,  and  I  do  hereby  declare  that  it  shall  and  may 
be  lawful  to  and  for  my  said  son  J.  H.,  T.  O.,  and  W.  R.,  and 
all  future  trustees  to  be  appointed  as  hereinbefore  mentioned, 
their  and  every  of  their  executors  and  administrators,  by  and 
out  of  all  or  any  of  the  monies  which  by  virtue  of  this  my  will 
shall  come  to  their  or  any  of  their  hands,  to  deduct,  retain  to, 
and  reimburse  themselves  and  jiimself,  and  to  pay  or  allow  to 
.his  and  their  co-executors,  co-executrix,  and  co-trustees  or  co~ 
trustee  all  such  costs,  charges,  and  expenses  as  they  respect- 
ively shall  and  may  sustain,  expend,  or  be  put  unto,  in  or  about 
the  execution  of  this  my  will,  or  any  of  the  trusts  herein  con- 
tained ;  and  also  that  they  and  their  respective  executors  and  ad- 
ministrators shall  be  charged  and  chargeable,  every  of  them  only 
for  and  with  his  and  their  own  respective  receipts,  payments, 
acts,  and  wilful  defaults,  and  not  otherwise,  and  shall  not  be 
charged  or  chargeable  with  or  for  any  sum  of  money  other  than 
such  as  6hall  actually  and  respectively  come  to  his  or  their 
hands  by  virtue  of  this  my  will,  nor  with  or  for  any  loss  or  da- 
mage which  may  happen  in  or  about  the  execution  thereof,  or 
any  of  the  trusts  hereby  declared,  without  his  or  their  wilful 
default  respectively.     In  witness  whereof  I  the  said  J.  H.  the 
elder  have  to  this  my  last  will  and  testament  contained  in 
eleven  sheets  of  paper  set  my  hand  to  the  first  ten  sheets,  and 
my  hand  and  seal  to  this  last  sheet  the  20th  day  of  April  in  the 
year  of  our  Lord  1805. 


No.  9. 

A  Will  chiefly  settling  renewable  leases  upon  collateral  relations; 
with  other  dispositions  of  personal  estate. 


THIS  is  the  last  will  and  testament  of  me  L.  P.,  of ■ 

Whereas,  under  the  will  of ,  deceased,  I  am  entitled 

in  expectancy,  on  the  death  of  the  survivor  of  ,  and 

— — ,  to  the  absolute  interest  of,  and  in  divers  lands* 
tithes,  and  other  hereditaments,  situate,  lying,  arising,  and 
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being  in  the  several  parishes  of  — « — • ,  and  — — — ,  and 

elsewhere  in  the  county  of——,  and  held  by  and  under 
certain  leases  for  years,  renewable,  under  the  dean  and  chapter 
of*  And  whereas  I  am  also  entitled,  under  and  by 

virtue  of  an  indenture  of  settlement,  bearing  date  the  20th  daj 

of  October,  1804,  in  the  event  of  my  surviving ■ ,  to 

certain  monies,  stocks,  funds  and  securities,  which  have  arisen 

from  the  sale  of ,  in  the  county  of ,  and 

which  are  vested  in  the  names,  of  the  trustees,  named  and  ap- 
Beviseof  all     pointed  in  and  by  the  said  indenture  of  settlement.     I  do  here* 

the  personal       \        m  ,.,,  ini  •  •   i  .    i  ■ 

estate  to  trua-  by  give,  devise,  and  bequeath  all  the  said  leasehold  estates, 
***"*  monies,  stocks,  funds,  securities,  and  premises,  to  which  I  am 

so  entitled  in  reversion  or  expectancy  as  aforesaid,  and  subject 
to  the  said  lives  and  events  respectively,  hereinbefore  men- 
tioned, and  all  other  my  estate,  property  and  effects,  real  and 
persona),  and  of  what  nature  and  kind  soever,  and  whereso- 
ever situate,  subject  to  the  payment  of  my  just  debts,  funeral 
and  testamentary  expenses,  unto  and  to  the  use  of  A.  B.  C, 
upon  the  trusts  hereinafter  expressed  and  declared  of  and  con* 
cerning  the  same  respectively,  (that  is  to  say)  upon  trust  that  my 
said  trustees,  and  the  survivors  and  survivor  of  them,  bis  heirs, 
Onto* the        executors,  or  administrators,  do  by  and  out  of  the  rents  and 

rents  and  pro-  '  *  J 

fits  to  set  apart  profits  of  my  said  leasehold  estates  and  premises,  raise  and  lay 
to'pa/ttorents  aPart  8Uch  annual  sum  as  they  may  deem  sufficient  for  paying 
reserved  on  the  the  rents^and  performing  the  covenants  reserved  and  contained 
amPalso  the68'  by  and  in  the  original  and  subsisting  leases  thereof,  as  long  as 
the"*6*  ids  sa^ tru3ts  bereby  in  them  reposed,  or  any  of  them,  shall  re- 

main to  be  performed;  and  do  also  by  and  out  of  such  rents  and 
profits  of  my  said  leasehold  estates,  set  apart  such  sum  of  mo- 
ney annually,  as  they  shall,  in  their  judgment  and  discretion, 
deem  sufficient  to  renew  the  leases  of  the  same  premises,  and 
take  new  leases  thereof  respectively  in  their  own  names,  when, 
and  as  it  shall  be  usual  and  requisite  ;  and  also  from  time  to 
time  make  such  proper  surrenders  of  the  leases  subsisting,  as 
shall  be  requisite  or  necessary,  or  incident  to  such  renewals, 
and  also  do  and  shall,  by  and  out  of  the  rents  a,nd  profits  of  the 
said  leasehold  estates,  and  such  annual  or  other  sums  so  set 
apart  as  aforesaid,  pay  and  discbarge  the  fines  and  fees  which 
shall  or  may  be  duly  demandable  and  payable  upon  such  re- 
newals; all  which  renewed  leases  shall  be  vested  in  them  the 
said  trustees,  for  the  time  being,  upon  the  same  trusts,  and  for 
the  same  intents  and  purposes,  and  with  under  and  subject  to 
the  same  powers,  provisos,  limitations  and  declarations,  as  are 
contained  and  referred  to  in  this  will,  concerning  the  present 
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subsisting  leases,  or  any  of  them.    And  I  do  hereby  also  em* 
power  and  direct  my  said  trustees  for  the  time  being,  during 
the  time  aforesaid,  out  of  such  rents  and  profits  of  the  said  lease- 
hold estates  and  premises  as  aforesaid,  to  discharge  and  defray 
all  such  expenses  as  may  be  incident  to9  and  incurred  in  the  ^ewnsetof 
proper  management  of  the  said  leasehold  premises,  or  in  re-  management. 
ceivingand  recovering  the  rents  thereof;  and  subject  to  such  to^uc^pa^- 
"  expenditure  and  disbursements,  do  and  shall,  out  of  such  rents  menu  and  du- 
and  profits  of  the  said  leasehold  estate,  pay  and  discharge  the  pay  annuities. 
*  several  annuities,  or  clear  yearly  sums  following  (that  is  to  say) 

to ,  if  he  shall  survive  me,  the  clear  yearly  sum  of  400/. 

for  and  during  the  term  of  his  life  ;  to  my  brother,  O.  F.,  the 
clear  yearly  sum  of  300/.  for  and  during  his  life;  to — — ,  the 

clear  yearly  sum  of  60/.  for  and  during  bis  life;  to-- ,  the 

clear  yearly  sum  of  40/.  for  and  during  his  life ;  to  ,  the 

•clear  yearly  sum  of  100/.  for  and  during  her  life;  to  ■    |M, 

the  clear  yearly  sum  of  50/.  for  her  life:  the  said  several  an- 
nuities of  400/.,  300/.,  60/.,  40/.,  100/.,  and  50/.,  to  be  paid  quar- 
terly, by  equal  payments  in  every  year,  and  a  proportionate  part 
of  such  quarterly  payment  (if  any)  as  shall  be  accruing,  and  not 
have  actually  accrued  due  at  the  time  of  the  decease  of  each  of 
the  said  several  annuitants  respectively,  the  first  payment  of 
each  of  the  said  sums  to  begin  and  be  made  at  the  expiration 
of  three  months  after  my  decease;  and  subject  to  the  several 
aforesaid  annuities,  payments  and  provisions,  I  will  and  direct 
that  my  said  trustees  for  the  time  being  do  and  shall  stand  and 
be  possessed  of  all  the  said  last  mentioned  leasehold  estates 
and  premises,  so  to  them  devised  and  bequeathed  as  aforesaid, 
opon  trust,  to  pay  to  or  empower  my  brother,  M.  F.,  and  his  as-  To  pay  to  or 
signs  to  receive,  the  rents  and  profits,  interest,  dividends,  and  tor^brother 
annual  proceeds  of  the  same  respectively,  for  his  and  their  to  *"** ™  ^ 
own  absolute  use  and  benefit,  for  and  during  the  term  of  his  fits  for  bis  life. 
life ;  and  from  and  after  the  decease  of  my  said  brother,  M.  F., 
do  and  shall  stand  and  be  possessed  of  and  interested  in  the 
said  leasehold  estates  and  premises  subject  as  aforesaid,  in  trust  ^st8b*nUn" 
for  the  first  son  of  my  said  brother,  M.  F.,  of  his  body  lawfully  with  executory 
begotten,  his  heirs,  executors,  administrators  and  assigns;  bat  J^*t{£frrdy^ 
nevertheless,  in  case  such  first  son  shall  happen  to  die  before  ing  before  21. 
he  shall  have  attained  the  age  of  SI,  and  without  lawful  issue 
of  hie  body  begotten,  then  do  and  shall  stand  and  be  possessed 
of  and  interested  in  the  same  premises,  in  trust  for  the  second 
son  of  my  said  brother,  M.  F.,  his  heirs,  executors,  adminis- 
trators and  assigns ;  and  in  case  such  second  son  of  my  said 
brother  shall  happen  to  die  before  he  shall  have  attained  the 
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mid  age  of  21,  and  without  lawful  issue  of  his  body  begotten, 
then  in  trust  for  the  third  and  every  other  son  and  sons  of  my 
said  brother,  M.  F.,  in  like  manner  successively,  according  to 
the  order  of  their  birth,  with  like  limitations  over  in  the  event 
of  their  respectively  dying  before  21,  and  without  lawful  issue 
as  aforesaid;  and  in  case  there  shall  be  no  son  of  my  said  bro- 
ther, M.  F.,  lawfully  begotten,  living  at  bis  death,  or  there 
being  any  such,  they  shall  all  die  before  they  shall  attain  the 
age  of  21,  and  without  lawful  issue  as  aforesaid,  then  in  trust 
for  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
.said  M.  F.,  lawfully  begotten,  his  and  their  heirs,  executors, 
administrators  and  assigns,  to  be  equally  divided  between  and 
among  them,  if  more  than  one,  as  tenants  in  common  ;  and  in 
case  there  shall  be  more  than  one,  and  any  one  of  them  shall 
die  under  the  age  of  21,  and  without  having  been  married,  then 
in  trust  for  the  survivors  or  survivor,  others  or  other  of  them, 
their  or  her  heirs,  executors,  administrators  and  assigns,  with 
like  remainders  over,  in  every  like  event  of  the  death  or  deaths 
of  any  one  or  more  of  the  surviving  daughters  under  age  and 
unmarried,  to  and  amongst  the  survivors  or  survivor,  others  or 
other  of  the  said  daughters,  such  survivorship  and  accruer  to 
extend  in  every  such  case,  as  well  to  the  surviving  as  to  the 
-  original  shares;  and  if  there  shall  be  no  such  daughters  or 
daughter,  or  none  that  shall  live  to  be  married,  or  to  attain  the 
age  of  21,  then  as  to  the  said  leasehold  estates  and  premises, 
subject  as  aforesaid,  in  trust  for  my  brother,  N.  F.,  for  his  life, 
with  remainders  to  his  first  and  other  sons  successively,  and  to 
his  daughters  after  them,  as  tenants  in  common  with  and  sub- 
ject to  the  same  conditional  limitations  and  devises  over  to  and 
amongst  them  respectively,  as  are  hereinbefore  contained,  li- 
mited and  provided,  with  respect  to  the  sons  and  daughters  of 
my  said  brother,  M.  F.;  provided  nevertheless,  and  my  will  is, 
that  in  the  event  of  the  decease  of  my  said  brother,  ML  F., 
without  leaving  issue  of  his  body  lawfully  begotten,  or  leaving 
such  issue,  and  the  sons  (if  any)  shall  all  die  before  the  age  of 
21,  and  without  leaving  issue  as  aforesaid,  and  the  daughters 
(if  any)  shall  all  die  before  such  age,  and  before  any  of  them 
shall  have  been  married  as  aforesaid,  so  as  to  give  effect  to  the 
conditional  devise  or  limitation  over  to  the  said  N.  F.,  and  his 
family,  the  said  annuity  of  300/.  hereinbefore  directed  to  be 
paid  to  the  said  O.  F.  shall  cease  to  be  payable,  and  instead 
thereof  the  annual  sum  of  600/.  shall  be  paid  to  him  and  his  as- 
signs for  and  during  the  remainder  of  his  natural  life;  and  in 
case  my  said  brother,  N.  F.,  shall  die  without  leaving  any 
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children  of  his  body,  lawfully  begotten,  or  there  being  such,  all 
of  them  shall  die,  the  sons  (if  any)  before  the  age  of  SI,  and 
without  leaving  issue  as  aforesaid,  and  the  daughters  (if  any) 
before  that  age,  and  before  any  of  them  shall  have  been  mar* 
ried  as  aforesaid,  then  as  to  the  said  leasehold  estates  and  pre- 
mises, and  subject  as  aforesaid,  in  trust  for  my  said  brother, 
O.  F.,  for  his  life,  with  remainders  to  his  first  and  other  sons 
successively,  and  to  his  daughters  after  them,  as  tenants  in 
common,  with  and  subject  to  the  same  conditional  limitations 
and  devises  over  to  and  amongst  them  respectively,  as  are 
hereinbefore  contained,  limited,  and  provided,  with  respect  to 
the  sons  and  daughters  of  my  said  brothers,  M.  F.  and  N.  F., 
as  aforesaid.  But  in  the  event  of  such  succession  of  my  said  The  estates  and 
brother,  O.  F.,  and  his  family  to  the  beneficial  interest  in  my  thifton^eruni 
said  leasehold  estates,  under  the  said  last  mentioned  disposi-  «▼**». 
tion,  my  will  is,  that  the  annuity  of  100/.  hereinbefore  by  roe 
directed  to  be  paid  to  ,  do  cease  to  be  payable,  and  that 

instead  thereof  an  annuity  of  200/.  to  be  paid  to  her,  and  her 
assigns,  for  and  during  the  remainder  of  her  natural  life.  Pro* 
vided  always,  and  my  will  further  is,  that  in  case  it  shall  so 
happen  that  my  said  brother,  M.  F.,  shall  become  entitled  to 
the  beneficial  interest  of  and  in  the  trust  property  contained 
in  and  settled  by  said  indenture  of  the  20th  day  of  October, 
1804,  under  the  limitations  and  provisions  therein  contained, 
or  any  of  them,  the  said  O.  F.  shall  be  entitled  to  receive  out 
of  the  rents  and  profits  of  the  said  leasehold  estates  and  pre- 
mises, hereinbefore  by  me  devised  and  bequeathed  in  trust  as 
aforesaid,  in  lieu  of  the  said  annuity  of  3001.  the  annual  sum  of 
500/.,  for  and  during  the  remainder  of  his  natural  life ;  and  in 
case  of  the  deaths  of  my  said  brothers,  M.  F.,  N.  F.,  and  1{£J  gj»  ^- 
O.  F.,  without  leaving  any  such  children  of  any  of  their  bodies  out  issue  living 
respectively,  as  aforesaid,  or  any  that  shall  live  to  the  age  of  21  ^^"estates, 
years,  or  have  issue  of  their  body  or  bodies,  if  a  son  or  sons,  or  then  in  trust 
be  married,  if  a  daughter  or  daughters,  then  my  will  is,  that  n°is  UfeTre' 
my  said  trustees  for  the  time  being  do  and  shall  stand  and  be  mainder  to  the 
possessed  of  and  interested  in  all  my  said  leasehold  estates  and  limited  and 

premises,  late  the  property  of -,  so  devised  and  be-  t*pf^j3|i?1 

queathed  to  them  in  trust,  as  aforesaid,  subject  to  the  several  ultimate  resl- 

annuities,  and  other  charges,  in  trust  for ,  for  the  due* 

term  of  his  life;  and  from  and  immediately  after  his  de- 
cease, upon  the  trusts,  and  for  the  several  ends  intents  and 
.purposes  hereinafter  more  particularly  mentioned,  touching  concerning  the 
the  ultimate  residue  of  my  general  personal  estate.   And  as  to,  residue  of  the 
for,  and  concerning  so  much,  and  such  part  of  my  estate  and  v*™**1  ***** 
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to  convert  the 
same  into  mo- 
ney and  invest 
it  in  the  funds. 

Testator  then 
settles  the 
same  in  the 
same  way  as 
his  before- 
mentioned 
leasehold  es- 
tates. 


effects  as  I  shall  become  entitled  to  under  and  by  virtue  of  the 
said  indenture  of  the  SOth  of  October,  1804,  in  the  event  of  my 

surviving ,  and  all  other  my  estate  and  effects,  what-* 

soever  and  wheresoever;  I  direct  the  said,  &c.  and  the 
survivors  and  survivor  of  them,  his  executors  administrators 
and  assigns  to  stand  possessed  thereof,  upon  trust,  as  to  such 
part  and  parts  thereof,  as  may  npt,  at  the  time  of  my  decease, 
consist  of  stock  in  the  public  funds,  to  Collect  get  in  and  con- 
vert the  same  into  money,  and  then  to  lay  out  and  invest  such 
money  in  some  or  one  of  the  public  funds  and  parliamentary 
stocks  of  Great  Britain,  in  their  own  names ;  and  as  to  such 
stocks,  funds  and  securities,  and  also  as  to  all  other  my  pro- 
perty, estate  and  effects  so  devised  and  bequeathed  to  them  as 
aforesaid,  except  the  said  leasehold  property  and  estates  which 
I  have  by  this  my  will  hereinbefore  disposed  of,  to  pay  to  or 
permit  my  said  brother  M.  F.  and  his  assigns,  to  receive  the  di- 
vidends, interest,  and  annual  produce  thereof,  for  his  life,  with 
remainders  to  his  first  and  other  sons  successively,  and  to  his 
daughters  after  them,  as  tenants  in  common,  with  and  subject 
to  the  same  conditional  limitations  and  devises  over,  to  and 
amongst  them  respectively,  as  are  hereinbefore  contained,  li* 
roiled  and  provided,  with  respect  to  the  sons  and  daughters  of 
my  said  brother,  touching  the  leasehold  estates  in  the  county  of 

,  hereinbefore  devised  by  my  said  will ;  and  in  case  my 

said  brother  M.  F.  shall  die  without  leaving  any  children  of 
his  body  lawfully  begotten,  or,  there  being  such,  all  such  as 
shall  be  sons  shall  die  under  SI,  and  without  issue  as  afore- 
said, and  all  such  as  shall  be  daughters  shall  die  before  that 
age  and  before  any  of  them  shall  have  been  married  an  afore* 
said,  then  subject  as  aforesaid,  in  trust  for  my  said  brother 
N.  F.  for  his  life,  with  remainders  to  his  first  and  other  sons 
successively,  and  to  his  daughters  after  them,  as  tenants  in 
common,  with  and  subject  to  the  same  conditional  limitations 
and  devises  over,  to  and  amongst  them  respectively,  as  are 
hereinbefore  contained  limited  and  provided,  with  respect  to 
the  sons  and  daughters  of  my  said  brother  M SF. ;  and  in  case 
•my  said  brother  N.  F.  shall  die  without  leaving  any  children 
of  bis  body  lawfully  begotten,  or  there  being  such,  all  suck 
of  them  as  shall  be  sons  shall  die  under  the  age  of  SI,  and 
without  issue  as  aforesaid,  and  all  such  as  shall  be  daughters 
shall  die  under  that  age  and  unmarried,  then  subject  as  afore- 
said, in  trust  for  my  said  brother  O.  F.  for  his  life,  with  re- 
mainders, in  like  manner,  to  bis  first  and  other  sons,  and  to 
his  daughters  as  tenants  in  common,  in  like  manner ;  and  with 
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and  subject  to  such  conditional  limitations  as  are  before  pro- 
vided, with  respect  to  the  sons  and  daughters  of  ray  said  bro- 
thers M.  F.  and  N.  F.  successively  ;  and  in  case  the  said  O.  F. 
shall  die  without  leaving  any  children  as  aforesaid,  or,  there 
being  such,  if  all  such  as  shall  be  sous  shall  die  under  the  age 
of  21,  and  all  such  as  shall  be  daughters  shall  die  under  that 
age  and  unmarried,  then,  subject  as  aforesaid,  in  trust  for 
T.  C,  the  eldest  son  of  — ,  for  his  life,  with  remainders 
to  his  first  and  other  sons,  and  to  his  daughters  as  tenants  in 
common,  in  like  manner,  ^nd  with  and  subject  to  such  condi- 
tional limitations  as  are  before  provided,  with  respect  to  the 
sons  and  daughters  of  my  said  brothers,  M.  F.,  N.  F.,  and 
O.  F.,  successively;  and  in  case  the  said  ■  shall  die 

without  leaving  any  children  as  aforesaid,  or,  thelre  being 
Buch,  all  such  as  shall  be  sons  shall  die  under  21,  and  all 
such  as  shall  be  daughters  shall  die  under  that  age  and  unmar- 
ried, then  subject  as  aforesaid,  in  trust  for  B.  C,  the  second 

son  of  the  said  ,  for  his  life,  with  remainders  to  the 

first  and  other  sons  aforesaid,  and  to  his  daughters  as  tenants  * 
in  common  in  like  manner,  and  with  and  subject  to  such  con* 
dktooal  limitations  as  are  before  declared  with  respect  to  my 
aforesaid  brothers ;  and  in  case  the  said  B.  C.  shall  die  with- 
out leaving  any  children  as  aforesaid,  or,  there  being  such,  all 
such  as  shall  be  sons  shall  die  under  21,  and  without  issue  as 
aforesaid,  and  all  such  as  shall  be  daughters  shall  die  under 
that  age  and  unmarried,  then,  subject  as  aforesaid,  in  trust  for 

O.  F.,  the  daughter  of  the  said ,  by  his  present  wife, 

for  her  life,  with  remainder  to  her  first  and  other  sons,  and  to 
her  daughters  as  tenants  in  common,  in  like  manner,  and 
with  and  subject  to  such  conditional  limitations  as  are  before 
provided,  with  respect  to  my  said  brothers  and  their  children 
respectively :  but  in  case  the  said  &c.  shall  all  happen  to  die 
without  leaving  any  issue  lawfully  begotten  as  aforesaid,  then 
I  direct  my  said  trustees  to  stand  possessed  of  all  the  rest 
residue  and  remainder  of  my  said  estate  and  effects,  upon  the 
trusts,  &c. 
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No.  10. 


Will  of  an  unmarried  Man,  disposing  of  Property  chiefly  in 

Charities  and  Legacies. 


Debts,  funeral 
and  testamen- 
tary charge*. 


A  copyhold 
estate  to  two 
persons  as  te- 
nants In  com- 
mon. 


Charities, 


THIS  is  the  last  will  and  testament  of  me,  ■  ,  of 

-  street,  in  the  parish  of .     I  desire  to  be 

buried  in  the  same  grave  with  my  late  wife,  in  — —  church* 
yard,  with  as  little  ceremony  as  may  consist  with  decency  and 
propriety,  and  that  a  neat  monument  with  proper  inscriptions 
may  be  placed  over  the  said  grave,  to  her  memory  and  mine; 
and  my  will  is  that  all  my  funeral  and  testamentary  expenses, 
and  all  debts  which  shall  be  justly  owing  by  me  at  my  death, 
may,  in  the  first  place,  be  doly  paid  and  satisfied,  with  the 
payment  whereof  I  hereby  charge  all  my  personal  estate  and 
effects  of  every  description.    I  give  devise  and  bequeath  unto 

—  and  —  all  that  my  copyhold  or  customary  messuage, 
or  tenement,  garden  and  premises,  with  the  appurtenances 
situate  in  — —  aforesaid,  held  by  me  of  the  manor  of  , 
and  which  I  have  duly  surrendered  to  the  use  of  my  will,  to 
hold  to  them  and  their  heirs  and  assigns  for  ever,  as  tenants 
in  common  and  not  as  joint  tenants.  I  give  unto  the  treasurer 
for  the  time  being  of  St.  George's  Hospital,  at  or  near  Hyde 
Park  Corner,  the  sum  of  — /.  to  be  applied  to  the  purposes 
of  the  said  hospital;  to  the  treasurer  for  the  time  being  of  the 
Middlesex  Hospital,  in  or  near  ■  ,  the  like  sum  of         L 


to  be  applied  to  the  purposes  of  the  said  hospital ;  to  the 
surer  for  the  time  being  of  the  Asylum  for  the  Support  and 
Education  of  the  Deaf  and  Dumb  Children  of  the  Poor* 
situate  in  or  near  the  Kent  Road,  near  St.  George's  Fields, 

the  like  sum  of /•  to  be  applied  to  the  purposes  of  the 

said  asylum ;  to  the  treasurer  for  the  time  being  of  the  Asy- 
lum, or  House  of  Refuge  for  Orphan  Girls,  situate  near  or 
between  Westminster  Bridge  and  St.  George's  Fields  afore* 

said,  the  like  sum  of /.  to  be  applied  to  the  purposes  off 

the  said  asylum ;  and  to  the  treasurer  for  the  time  being  of 
the  — —  Charity  School,  in  or  near ,  the  like  sum  of 
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/.  to  be  applied  to  tbe  purposes  of  the  said  school;  and  sweeping  real- 
as  to  all  the  rest,  residue  and  remainder  of  roy  lands,  tene-  ^uZaL™*** 
ments,  hereditaments  and  real  estate  whatsoever  and  where- 
soever,  to  which  I  am  beneficially  entitled,  or  which  have 
been  conveyed  to  or  vested  in  me  by  way  of  mortgage  or  secu- 
rity, or  in  trust,  and  all  my  estate  right  title  and  interest  in 
and  to  such  mortgaged  premises,  and  all  securities  for  money, 
and  all  my  stocks,  turnpike  bonds,  insurance  and  other  shares, 
and   all   other  my  goods  chattels  and  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  (except  such  as  are  herein  specifically  or  other- 
wise by  me  disposed  of)  and  all  my  estate  and  interest  therein* 
respectively,  I  give  devise  and   bequeath  unto  A.,  B.,  C, 
and  D.,  their  heirs  executors  and  administrators  respectively, 
according  to  the  several  natures  and  qualities  of  the  same, 
wpoa  the  trusts  following,  (that  is  to  say,)  upon  trust  that 
they  the  said  A.,  B.,  C,  and  D.,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  executors  and  administrators  of 
such  survivor,  do  and  shall  stand  and  be  seised  and  possessed  Upon  trout  as 
of  all  the  estates  and  property  vested  in  me  as  a  trustee  upon  ^ted^ta!?* 
the  trusts  thereof,  declared  concerning  the  same  respectively,  testator  as 
and  of  the  premises  which  I  am  seised  or  possessed  of  or  ST^u^n- 
entitled  to  by  way  of  mortgage,  upon  trust  to  re-convey,  earning  the 
assign,  and  dispose  of  the  same  respectively,  when  the  prin-  premises  held* 
cipal  and  interest,  and  all  other  monies  thereby  secured,  re*  °»  mortage  to 
epectively  shall  be  paid  off,  and  do  and  shall  receive  the  prin-  debt  and  in- 
cipal  and  interest,   and  other  monies  which  shall  be  due  J^e^andas 
therefrom  respectively,  and  give  receipts  for  the  same  when  *>  the  rest  of 
paid,  and  also  do  and  shall,  as  soon  as  conveniently  may  be  prope^'toget 
after  my  decease,  collect  and get  in  all  such  parts  of  the  said  in  »*dseu»and 

*  '  °  *  convert  into 

residue  as  shall  consist  of  money,  or  securities  for  money,  and  money,  &c. 
do  and  shall  sell  and  dispose  of  all  such  of  the  said  residue  of 
my  real  estates  of  whatsoever  denomination,  to  which  I  am 
beneficially  entitled,  and  whereof  I  have  power  to  dispose, 
and  all  my  leaseholds  and  chattels  real,  and  all  other  such 
parts  of  my  personal  estates  and  effects  as  shall  be  saleable 
(except  such  as  herein  are  by  me  specifically  disposed  of) 
either  by  public  auction  or  private  contract,  or  otherwise,' 
at  their  discretion,  at  or  for  the  best  price  and  prices  tfctf 
eanortaay  be  had  and  obtained  for  the  same  respectively* 
and  I  hereby  declare  that  the  receipt  or  Receipts  of  my  said 
trustees,  or  the  survivor  of  them,  or  the  exeedto/rs  or  admf* 
fiiafrators  of  such  survivor,  or  of  the  trustees  or  trustee  off 
this  my  will,  for  the  time  being,  shall  be  fcffeCtuaTdischargel 
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upon  every  such  sale  or  sale8  to  the  purchaser  or  purchasers 
of  the  several  premises  *herein  made  saleable,  or  any  part  or 
parts  thereof,  for  his  her  or  their  purchase  monies,  or  for  so 
much  money  as  shall  be  therein  acknowledged  or  expressed  to 
have  been  received ;  and  that  such  purchaser  or  purchasers, 
his  her  or  their  heirs  executors  administrators  and  assigos,  or 
any  of  them,  shall  not  afterwards  be  answerable  or  account- 
able for  any  misapplication  or  nonapplicatioitof  such  purchase 
money  so  received,  or  any  part  or  parts  thereof;  and  I  will 
and  direct,  that  out  of  the  monies  which  shall  arise  and  be 
produced  by  the  sale  or  sales  of  such  part  or  parts  of  my  said 
estates  and  effects  as  are  merely  of  a  personal  nature,  except 

my  leasehold  tenements,  the  sum  of /.  of  lawful  money 

of  Great  Britain,  be  set  apart,  and  laid  out  and  invested  in 
the  purchase  of  stock  in  some  or  one  of  the  government  funds 

Out  of  the        or  parliamentary  stocks  of  Great  Britain,  the  same  to  be 

•  *  jit* 

sh^L  pro-  transferred  into  the  names  of  my  said  trustees,  or  the  survivors 
duced  by  the  or.  survivor  of  them,  or  the  executors  or  administrators  of 
HnLxetttLtefto  8Ucn  survivor,  or  the  trustees  or  trustee  for  the  time  being, 
provide  clothes  0f  this  my  will,  in  the  proper  books  kept  for  that  purpose  ; 
penoos.  and  my  will  is  that  my  said  trustees  or  trustee  for  the  time 

being,  do  stand  possessed  of  and  interested  in  the  said  sum 
of  2400/.,  or  the  stock  or  securities  in  which  the  same  may  be 
invested ;  upon  trust  to  pay  and  apply  so  much  of  the  annual 
interest  dividends  and  proceeds  thereof  as  they  my  said  trus- 
tees for  the  time  being  shall  think  necessary  or  proper  for 
purchasing  suitable  clothes  or  apparel  for  the  10  poor  men 
and  10  poor  women,  for  the  time  being  belonging  to  and 
residing  in  the  almshouses  called    ■  almshouses  at 

— ■  in  the  county  of  .  ■  ■■    ■     at  or  about  Christmas 

yearly,  and  to  pay,  apply,  or  dispose  of  the  remainder  thereof 
in  equal  proportions  among  or  to  and  for  the  use  and  benefit 
And  bremd  for    of  the  said  poor  men  and  women.    And  I  further  direct  that 
rec€i"aimg,     out  of  the.  said  monies  which  shall  arise  and  be  produced  by 
orpurochul      the  gaie  or  eales  of  such  part  or  parts  of  my  said  estates  and 

effects  as  are  merely  of  a  personal  nature,  except  my  lease* 
hold  tenements,  the  further  sum  of  — — /.  of  lawful  money  of 
Great  Britain  shall  be  set  apart  and  placed  out  in  the  same 
manner  as  I  have  before  directed  with  respect  to  the  said  last 
mentioned  sum  of  money,  and  that  my  said  trustees  or  trustee 
for  the  time  being  do  lay  out  and  apply  the  dividends  and 
interest  of  the  said  last  mentioned  sum,  or  the  stocks  funda 
and  securities  in  or  upon  which  the  same  shall  be  invested  aa 
aforesaid  in  the  purchase  of  bread  of  good  quality  to  be  die? 
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tributed  every  Sunday  morning  after  divine  service  among 
such  SO  of  the  most  deserving  poor  persons  for  the  time  being 

residing  in  the  same  parish  and  the  township  of -,  and 

who  shall  not  receive  other  alms  or  parochial  relief,  the  exer- 
cise and  distribution  of  which  charity  my  said  trustees  are 
Jiereby  authorized  and  recommended  to  commit  to  the  discre- 
tion of  the  rector  and  churchwardens  of  the  said  parish  of 

■,  for  the  time  being.    And  I  will  and  desire  that  my  To  set  apart 
said  trustees  and  the  survivors  or  survivor  of  them,  or  the  pUcV'ouTthe 
trustees  or  trustee  of  this  my  will  for  the  time  being,  do  and  8ame  fa  the 
shall  out  of  the  said  trust  monies  so  to  arise  and  be  produced  pay  the  inter- 
by  such  sale  and  sales  of  my  real  and  personal  property,  or  S'a  ^2?** 
which  shall  be  collected  or  got  in,  or  be  in  their  hands  under  tor's  sister, 
and  by  virtue  of  this  my  will,  raise  and  set  aparf  the  sura  of  ^^u^and 
7000/.  of  lawful  money,  of  Great  Britain,  and  place  out  and  after  her  de- 
invest  tjie  same  in  some  or  one  of  the  public  funds  or  parlia-  husband  for  his 
mentary  stocks  of  Great  Britain  in  the  names  of  my  said  trus-  *j[e*dandhafJcr 
tees  or  trustee  for  the  time  being,  and  do  and  shall  stand  and  the  survivor, 
be  possessed  of  and  interested  in  the  same  money,  stocks,  £rinS)°^tbd 
funds,  and  securities,  in  trust  to  pay  the  dividends  and  interest  and  among 

thereof  unto  my  sister  M.  H.  the  wife  of  T.  H,  of ,  ***"««• 

in  the  said  county  of ,  or  to  authorize  and  empower 

her  to  receive  the  same  half  yearly  as  the  same  shall  become 
due  during  her  natural  life,  the  same  to  be  paid  into  her  own 
hands,  or  to  such  person  or  persons  as  she  shall  by  writing 
under  her  hand  appoint  to  receive  the  same,  notwithstanding 
her  coverture,  and  not  to  be  subject  to  the  controul,  debts,  or 
engagements  of  her  husband,  and  her  receipts,  or  the  receipts 
of  such  person  or  persons  as  she  may  appoint  to  receive  the 
same,  to  be  the  only  proper  discharges  for  the  same ;  and, 
after  her  decease,  do  and  shall  pay  to,  or  empower  her  said 
husband  T.  H.,  if  he  shall  survive  her,  to  receive  the  said 
dividends  and  interest  of  such  stock  for  and  during  the  re- 
mainder of  his  natural  life;  and  after  the  death  of  the  sur- 
vivor of  them  the  said  M .  H.  and  T.  H.,  that  they  my  said 
trustees,  or  the  trustees  or  trustee  of  this  my  will  for  the  time 
being,  do  and  shall  transfer  the  principal  of  such  lpst  men- 
tioned stock  unto  and  equally  between  and  among  all  and 
every  the  child  or  children  of  the  said  *M.  H.  and  T.  H.  who 
shall  be  living  at  the  decease  of  the  survivor  of  them,  and 
the  lawful  issue  of  such  of  the  children  of  the  said  M.  H.  and 
T.  H.  as  shall  have  died  in  the  lifetime  of  the  survivor  of 
them,  in  equal  shares  and  proportions,  but  so  and  in  such 
manner  as  that  such  issue  of  any  of  the  said  children  who  shall 
vol.  iu  '  2  P 
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have  died  in  the  lifetime  of  the  survivor  of  the  said  If.  H. 

and  T.  H.  shall  only  receive  (in  equal  proportions  if  more 

than  one)  the  share  or  proportion  to  which  their  his  or  her 

Similar  set-       deceased  parent  would,  if  living,  have  been  entitled.     I  also 

tlement  on  ,.  _    *  .  ,  , .  _  «  *■  • 

a.  c,  the  wife   direct  that  my  said  trustees,  or  the  trustees  or  trustee  of  this 

her^hUdre^     m^  W'^  '0r      e  *'me  being,  C'°  anc*  8^a^  DY  anc*  °ut  °^  ****  8a** 

by  H.  c.  trust  monies  and  effects  so  in  their  bands  as  aforesaid, 


and  set  apart  the  further  sum  of  3000/.  of  like  lawful  money, 
and  place  out  and  invest  the  same  in  some  or  one  of  the  public 
ftinds  or  parliamentary  stocks  of  Great  Britain  in  their  or  his 
own  names  or  name  as  aforesaid,  and  do  and  shall  stand  and 
be  possessed  of  and  interested  in  the  same,  in  trust  to  pay  the 
dividends  or  interest  of  such  last  mentioned  stocks,  funds,  and 

securities  unto  A.  C.  the  wife  of  my  nephew  H.  C.  of 

in  the  said  county  of half  yearly  as  the  same  shall 

become  due,  during  her  natural  life,  the  same  to  be  paid  into 
her  hands  or  to  such  person  or  persons  as  she  shall  by  writing 
under  her  hand  appoint,  notwithstanding  her  coverture,  ex- 
clusively of  her  present  or  any  future  husband,  who  is  not  to 
intermeddle  therewith,  nor  is  the  same  to  be  subject  to  his 
controul,  debts,  or  engagements,  and  her  receipts  or  the  re- 
ceipts of  such  person  or  persons  as  she  may  so  appoint  to 
receive  the  same  only  to  be  effectual  discharges  for  the  same, 
and  after  her  decease  do  and  shall  transfer  the  principal  ot 
such  stock  unto  and  equally  between  or  among  all  and  evety 
the  child  and  children  of  the  said  A.  C.  by  H.  C.  who  shall 
be  living  at  her  decease ;  and  the  lawful  issue  of  aach  of  the 
said  children  as  shall  be  then  dead  in  equal  shares  and  pro- 
portions, but  so  and  in  such  manner  as  that  the  issue  of  any 
of  the  said  children  who  shall  die  in  the  lifetime  of  the  said 
A.  C.  shall  only  receive  (in  equal  proportions  if  more  than 
one)  the  share  to  which  bis  her  or  their  deceased  parent 
And  on  m.t.,  would,  if  living,  have  been  entitled.  And  I  further  desire  and 
and  herVhild-*  direct  that  my  said  trustees  or  the  trustees  or  trustee  for  the 
rcn*  time  being  do  and  shall  out  of  the  same  trust  monies  and  ef- 

fects raise  and  set  apart  the  further  sum  of  3000/.  of  like  lawful 
money,  and  place  out  and  invest  the  same  in  some  or  oae  of 
the  public  funds  or  parliamentary  stocks  of  Great  Britain  in 
their  or  his  own  names  or  name,  and  do  and  shall  stand  and 
be  possessed  of  and  interested  therein,  in  trust  to  pay  the 
dividends  or  interest  thereof  unto  M.  T.  the  wife  of  C.  T.  of 

• in  the  said  county  of——,  half  yearly,  as  the  same  shall 

become  due  during  her  natural  life,  the  same  to  be  paid  into 
her  hands  or  to  such  person  or  persons  as  she  shall  by  writ* 
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iiig  under  her  hand  appoint  to  receive  the  same,  notwith- 
standing her  coverture,  exclusively  of  her  present  or  any 
future  husband,  and  who  is  not  to  intermeddle  therewith,  nor 
is  the  same  to  be  subject  to  his  controul,  debts,  or  engage- 
ments, and  her  receipts,  or  the  receipts  of  such  person  or 
persons  as  she  shall  so  appoint  to  receive  the  same  only  to 
be  effectual  discharges  for  the  same ;  and  after  her  decease 
do  and  shall  transfer  the  principal  of  such  last  mentioned 
stock  unto  and  equally  between  and  among  all  and  every  the 
child  and  children  of  the  said  M.  T.  by  C.  T.  who  shall  be 
living  at  her  decease,  and  the  lawful  issue  of  such  of  the  said 
children  as  shall  then  be  dead  in  equal  shares  and  propor- 
tions, but  so  and  in  such  manner  as  that  the  issue  of  any  of 
the  said  children  who  shall  die  in  the  lifetime  of  the  said 
M.  T.  and  C.  T.  shall  only  receive  (in  equal  proportions  if 
more  than  one)  the  share  to  which  their  his  or  her  deceased 
parent  would,  if  living,  have  been  entitled.  And  I  will  and 
direct  that  my  said  trustees  or  the  trustees  or  trustee  of  this 
my  will  for  the  time  being  do  and  shall  out  of  the  said  trust 
monies  and  effects  also  raise  and  pay  for  and  to  — —  the 
eldest  son  and  —— —  the  second  son  of  ■  the 

elder  the  sum  of  1000/.  a-piece  of  lawful  money  of  Great 

Britain,  and  for  and  to  — and  ■  daughters  of 

the  said the  elder  the  sum  of  500/.  a-piece  of  like 

lawful  money  (exclusively  of  the  fund  to  which  they  or  their 
respective  issue  may  become  entitled  upon  the  decease  of 
their  said  mother  as  hereinbefore  mentioned)  the  same  to 

become  vested  in  and  payable  to  the  said and  — —  the 

sons  when  and  as  they  respectively  shall  attain  the  age  of  21 
years,  and  the  said  —  and  ■  the  daughters  when  and  as 
they  shall  respectively  attain  that  age  or  be  married,  and  do 
and  shall  out  of  the  said  trust  monies  and  effects  raise  and 
pay  for  and  to  the  three  sons  and  two  daughters  of  — — 
(that  is  to  say)  A.  B.  H.  R.  and  T.  the  sum  of  SOU/,  a-piece 
of  like  lawful  money ;  and  I  will  and  declare  that  as  to 
the  legacies  hereinbefore  given  or  directed  to  he  raised  and 
paid  to  and  for  the  said  A.  B.  H.  R.  and  T\,  if  any  one  or 
jnore  of  such  children  respectively  shall  happen  to  die  before 
he  she  or  they  shall  have  acquired  a  vested  interest  or  vested 
interests  under  this  will,  the  legacy  or  share  of  the  person  or 
pereons  so  dying  shall  go  and  survive  to  his  her  or  their  sur- 
viving brothers  and  sisters,  and  the  issue  of  such  of  the  said 
children  as  shall  have  lived  to  acquire  vested  interests,  and 

that  all  and  every  the  accruing  share  and  shares  fhaU  respect* 

2*2 


436  Precedents  of  Witts.  [App. 

ively  again  be  subject  to  the  same  condition  and  contingency 

of  survivorship  and  accruer,  as  is  hereinbefore  declared  touch- 

iooooT°fhis    ing  the  original  legacies  or  shares.     I  give  and  bequeath  to 

niece,  to  be       my  dear  niece  (the  daughter  of ,  late  of ,  and  ■         his 

fu ddsUand  d^s-  w'fe>)  who  has  for  many  years  resided  with  me,  the  sum  of 
posed' of  as  she  10,000/.  of  lawful  money  of  Great  Britain,  which  sum  I  desire 
shall  direct.       mj|y  be  jajd  out  by  my  ^  trustees  or  trustee,  for  the  time 

being,  in  some  or  one  of  the  public  funds,  or  parliamentary 

stocks  of  Great  Britain,  in  the  joint  names  of  her  the  said , 

and  my  said  trustees  or  trustee,  for  the  time  being,  to  be  dis- 
posed of  as  she  shall,  by  writing  under  her  band,  direct.    I 

also  give  to  my  said  dear  niece, ,  all  my  household 

goods  and  furniture,  plate,  china,  glass  and  linen,  to  and  for 

her  own  absolute  use  and  benefit;  and  I  give  to  her  brother, 

The  sum  of       my  nephew,  the  said  ,  (son  of  the  said  , 

nephew— land  an^ » bis  w'fe>)  *^e  8um  °*  5000/.  of  lawful  money  of 

his  books,  Great  Britain,  for  his  own  absolute  use  and  benefit.  I  also 
'  give  to  him,  the  said  '  ,  all  my  books,  printed  or  written, 
and  all  my  maps  accounts  and  papers  whatsoever.  I  desire 
Legacies,  not  that  such  of  the  legacies  hereinbefore  given,  as  shall  not  have 
tobe^aid^out '  become  vested  interests  under  this  my  will,  may  be  laid  out  in 
in  the  funds,  gome  or  one  of  the  public  funds,  or  parliamentary  storks  of 
with  power  for  Great  Britain,  to  accumulate  for  the  benefit  of  those  who  re- 
toe  trustee*  gpectively  shall  be  presumptively  entitled  thereto,  with  fall 
same,  or  so  power,  however,  for  my  said  trustees  or  trustee,  for  the  time 
shall  think ey  being,  to  pay  or  apply  the  dividends  and  interest  thereof  re* 
proper,  to-  spectively,  or  so  much  thereof  as  they  in  their  or  his  discre- 
maintenance  tion  may  think  proper  or  requisite,  for  or  towards  the  main- 
of  the  child-  tenance  or  education  of  the  person  or  persons  respectively 

ren  presump-  .  *  •  '  J 

tivcly  entitled,   so  entitled,  in  such  manner  as   my  said  trustees  shall  think 

Mp£w-,bU    most  for   their  re8Pective  benefit  and  advantage.      And    I 

direct  that  toy  said  trustees  shall  stand  possessed  of  the 
net  surplus,  or  remainder  of  the  whole  of  the  said  residue 
of  my.  estate,  effects,   and  property  in   trust  for,  and  for 

the  only  absolute  use  and  benefit  of  my  nephew, , 

the  younger,  his"  executors  and  administrators,  and  to  be 
paid,  transferred,  and  disposed  of,  as  he  or  they  shall  from 
time  to  time  direct;  and  my  will 'is,  that  all  the  legacies 
and  bequests  hereby  given  shall  be  paid  and  appropriated 
by  my  said  trustees  for  the  time  being,  as  soon  as  conve- 
Cianse  for         niently  may  be  after  my  decease.    And  I  further  declare  it  to 

changing  trui-   be  my  will,  and  I  do  hereby  direct,  that  in  case  the  said , 

or  any  os  either  of  them,  or  any  succeeding  or  future  trus- 
tee or  trustees,  shall  die,  or  be  desirous  of  being 
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from,  or  -become  incapable  of  acting  in  the  same  trusts  before  - 
the  same  shall  be  fully  executed  and  performed,  that  then,  and 
in  every  such  case,  it  shall  and  may  be  lawful  to  and  for  the 
,  surviving  or  continuing  trustees  or  trustee  of  this  my  will, 
for  the  time  being,  or  the  executors  or  administrators  of  such 
survivor,  by  any  writing,  under  his  or  their  hand  and  seal,  or 
hands  and  seals,  and  to  be  attested  by  two  or  more  credible, 
witnesses,  to  nominate  or  appoint  any  other  fit. and  respectable* 
person  or  persons  to  be  a  trustee  or  trustees,  for  the  purposes 
aforesaid,  or  such  of  them  as  shall  be  then  subsisting,  or  ca- 
pable of  taking  effect,  in  the  place  or  stead  of  the  trustee  or 
trustees  so  dying,  or  desiring  to  be  discharged,  or  becoming 
incapable  of  acting  in  the  said  trusts  ;  and  that  when  and  so 
often  as  any  such  new  trustee  or  trustees  shall  be  nominated 
and  appointed  as  aforesaid,  the  surviving  or  continuing  trus- 
tees or  trustee  for  the  time  being,  or  the  executors  or  adminis- 
trators of  such  survivor,  shall  assign  and  transfer  my  said  trust 
estate  and  property,  in  such  manner  (so  far  as  the  nature 
thereof  will  admit,)  as  that  the  same  may  become  vested  in  such 
new  trustee,  and  the  surviving  or  continuing  trustee  or  trus- 
tees jointly,  or  in  6uch  new  trustee  only,  upon  the  trusts,  and 
to  and  for  the  intents  and  purposes  hereinbefore  declared  of 
and  concerning  the  said  trust  estate  and  property  respect- 
ively, and  which  shall  be  then  subsisting,  or  capable  of  tak- 
ing effect,  and  so  from  time  to  time;  and  such  new  trustee  and  / 
trustees  shall  and  may  act  in  the  execution  and  management 
of  the  trusts  aforesaid,  and  shall  be  and  be  considered  as  in- 
vested with  such  and  the  same  powers  and  authorities,  as  if  he 
or  they  had  been  originally  appointed  by  this  my  will;  and  fur- 
ther, that  they,  the  said ,  or  any  or  either  of  them,  or 

their  any  or  either  of  their  executors  or  administrators,  shall 
not  be  answerable  for  or  liable  to  make  good  any  casual  or  in- 
voluntary loss,  which  at  any  time  or  times  may  accrue  or 
happen  unto  the  said  trust  monies,  or  the  securities  for  the 
time  being  in  which  the  same  shall  be  invested,  or  any  part 
thereof,  or  with  respect  to  any  other  part  of  the  said  trust 
estate,  without  his  or  their  wilful  default ;  nor  shall  they,  or 
any  of  them,  be  answerable  or  accountable,  the  one  for  the 
other  or  others  of  them,  or  for  the  acts,  deeds,  receipts,  pay- 
ments, neglects,  or  defaults  of  the  other  or  others  of  them,  but 
each  of  them  for  his  own  acts,  deeds,  receipts  and  payments 
only,  and  for  such  monies  only  as  shall  actually  come  to  his  or 
their  several  and  respective  hands,  and  not  for  any  money  or 
stock  for  which  they,  or  any  of  them,  shall  join  in  any  transfer, 
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or  sign  any  receipt  or  receipts,  for  conformity  only,  nor  wkk 
or  for  any  low  or  damage  which  may  happen,  by  depositing  aD 
or  any  of  the  trust  monies  aforesaid  in  any  bank  or  banker's 
hands,  or  elsewhere,  for  safe  custody,  nor  with  or  for  any  other 
loss  or  damage  which  shall  or  may  happen  in  or  abont  the 
execution  or  exercise  of  all  or  any  of  the  trusts  aforesaid,  with- 
out their  wilful  defaults.  And  that  it  shall  and  may  be  lawful 
to  and  for  them,  the  said  trustees  respectively,  and  their  re- 
spective executors  and  administrators,  from  time  to  time,  by 
and  oat  of  the  trust  monies,  which  shall  come  to  their  or  any 
of  their  hands,  in  the  first  place  to  deduct  and  retain,  and  re- 
imburse to  themselves  respectively,  and  allow  to  their  or  his 
eo-trnstee  or  co-trtistees  all  such  loss,  costs,  charges  and 
expenses  whatsoever,  as  he  they  or  either  of  them  shall  or  may 
respectively  pay,  suffer,  sustain,  expend,  or  be  in  any  way 
put  unto,  in  or  about  the  execution  of  all  or  any  of  the  trusts 
or  powers  hereinbefore  mentioned  or  created,  or  any  matter 
or  thing  in  any  wise  relating  thereunto. 


No.  11. 


A  Will,  disposing  only  of  personal  property,  in  favour  of  the 

Testator's  daughter,  and  her  children. 


Directions  at 
to  place  and 
manner  of  in- 
terment. 


THIS  is  the  last  will  and  testament  of  me,  J.  S.,  of  T»,  in 
the  county  of ,  esquire.    First,  I  will  and 


that  in  case  I  shall  die  within  the  distance  of  10  miles  from  S., 

in  the  said  county  of ,  my  body  may  be  interred  in  the 

parish  church  there  (where  my  late  wife,  A.  S.,  lies  buried,)  ia 
a  decent,  but  very  plain  manner,  at  the  discretion  of  my  exe- 
cutors, hereinafter  named,  (who,  in  case  of  any  occurrence 
taking  place  to  prevent  my  being  buried  at  the  place  above- 
mentioned,  may  direct  my  interment  at  such  other  place  as  they 
shall  judge  most  proper,)  the  expenses  attending  which  inter- 
ment, and  also  all  my  just  debts,  and  the  expenses  of  proving 
this  will,  and  also  the  legacies  hereinafter  by  me  given,  I  do 
direct  my  executors  to  pay  and  discharge  as  soon  as  conre* 
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ntontly  may  be  after  my  decease.    I  do  hereby  constitute  and  Appointment 
appoint  A.  B.,  of  ,  C.  D.,  of  *  ,  and  E.  F.,  of 

,  to  be  the  executors  of  this  my  will ;  and,  in  the  first 

place,  I  give  and  bequeath  to  them,  the  said  A.  B.,  C.  D.,  and  Bequeath*  • 
E.  F.,  as  such  my  executors,  the  capital  stock  or  sum  of  8000/.  tity  of  stockin 
five  per  cent,  annuities,  or  so  much  of  such  other  stock  stand-  fa^^jL* 
ing  in  my  name  at  the  time  of  my  decease  as  will  be  sufficient  executor*. 
to  produce  the  annual  sum  of  400/.;  and  in  case  I  shall  not,  at 
the  time  of  my  decease,  have  sufficient  stock  standing  in  my 
name,  to  produce  that  sum  annually,  then  I  give  and  bequeath 
to  my  said  executors  so  much  money  as  will  be  sufficient  to 
purchase  so  much  stock  in  one  or  other  of  the  parliamentary 
funds  of  Great  Britain,  (according  to  the  then  current  price 
thereof,)  as  will  produce  such  annual  sum, .(which  stock  I  do 
hereby   direct  my  executors  to  purchase  accordingly,)  upon 
trust,  that  they,  my  said  executors,  do  and  shall  cause  the  said  2J£22^ 
stock  to  be  transferred  into  their  own  names,  jointly  with  the  into  their  own 
trustees  or  trustee  under  the  settlement  or  contract  made  on  ther^tiTtne 
my  marriage  with  my  present  wife,  J.  S.;  und  do  and  shall  pay  names  of  the 
the  interest  or  dividends  arising  from  such  stock  to  my  said  settlement  or° 
wife,  (when  and  as  the  same  shall  from  time  to  time  arise  and  "ticfe*  made 

,  on  the  testa- 

be  received,)  during  her  life,  for  her  own  use  and  benefit:  and  tor's  marriage. 

from  and  after  the  decease  of  my  said  wife,  J.  SM  my  will  is,  To  pa*  the  di- 
and  I  do  direct,  that  the  stock  hereinbefore  by  me  given  or  ^ifeVr^er 
directed  to  be  purchased  for  her  benefit  shall  sink  into,  and  P'vj"*,*^" 
becotpe  part    of,   my  residuary    estate,  and  shall   go  and  principal  to 
be  applied  according  to  the  dispositions  hereinafter  by  me  J^^^L* 
made  of  the  same.    Provided,  and  1  do  hereby  expressly  de-  the  testator's 
dare  my  will  to  be,  that  the  provision  made  by  this  my  will  for  tate.1*"*  e§" 
my  said  wife,  J.  S.,  is  by  me  intended  to  be,  and  to  be  accepted  That  the  said 
by  her,  in  lieu  and  in  full  satisfaction  and  recompenceof  all  ^^j^hdi 
such  benefit  or  provision,  as  I  have,  by  such  marriage  settle-  be  in  lien  of 
ment  or  contract,  provided  or  made,  or  covenanted,  agreed,  or     r  dower* 
contracted  to  provide,  or  make  for  her,  either  by  way  of  an- 
nuity, or  otherwise  howsoever.    Also,  I  give  and  bequeath  to  Testator  then 
A.  B.,  C.  D.,  and  E.  F.,  the  sum*  of  5000/.  of  lawful  money  of  faZZZSZL  * 
Great  Britain,  upon  trust,  that  they,  my  said  executors,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,   do  and  shall,  with  all  convenient 
■peed,  place  out  and  invest  the  same  sum,  and  every  part  To  invest  the 
thereof,  in  their  or  his  own  names  or  name  in  the  public  stocks  names.0    "* 
or  funds  of  Great  Britain,  or  on  real  or  government  securities 
in  England,  at  interest,  and  do  and  shall  stand  and  be  possessed 
of  and  interested  in  such  last-mentioned  stocks,  funds,  or  secu- 
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To  transfer  and 
assign  the 
same  last-men- 
tioned stocks, 
&c.  to  the 
children  of  tes- 
tator's daugh- 
ter, M.  E.L. 
according  to 
the  appoint- 
ment of  the 
said  M.  E.  L. 


And  in  default 
of  appoint- 
ment, among 
the  children 
equally,  with 
survivorship. 


ritie?,  upon  the  several  trusts,  and  to  and  for  the  several  ends, 
intents,  and  purposes,  and  with  under  and  subject  to  the  several 
powers  and  provisos  hereinafter  expressed  and  declared  of  and 
concerning  the  same,  that  is  to  say,  upon  trust,  that  they,  my 
said  executors  and  trustees,  or  the  trustees  or  trustee  for  the 
time  being,  do  and  shall  transfer,  assign,  and  pay  the  said  last- 
mentioned  stocks,  funds,  and  securities  unto  all  and  every  the 
child  and  children  of  my  (laughter,  Mary  Elizabeth  Lu,  (wife 

of  J-  Li.  C,  of  B.,  in  the  county  of ,)  by  her  present 

husband,  (other  than  and  except  an  eldest  or  only  son,  or  an 
eldest  daughter,  entitled  for  the  time  being  to  the  estate  at  B. 
aforesaid,  which  is  entailed  on  the  eldest  child  of  their  nfcr- 
riage)  at  such  age,  day,  or  time,  if  there  be  but  one,  and  if  more 
than  one,  then  at  such  respective  ages,  days,  or  times,  and  in 
such  parts,  shares,  and  proportions,  and  subject  to  such  condi- 
tions, restrictions,  and  limitations  over,  (such  limitations  over 
to  be  for  the  benefit  of  some  or  one  of  the  said  children)  as  my 
said  danghter,  M .  E.  JL.,  at  any  time  or  times  during  her  life, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  or  by  ber 
last  will  and  testament  in  writing,  or  any  writing  in  the  nature 
of  or  purporting  to  be  her  last  will  and  testament,  or  any  co- 
dicil or  codicils  thereto,  to  be  signed  and  published  in  the  pre- 
sence of,  and  attested  by  two  or  more  credible  witnesses,  (whe- 
ther she  shall  be  covert  or  sole,  and  notwithstanding  any  co- 
verture she  may  be  under)  direct  or  appoint;  and  in  default  of 
such  direction  or  appointment,  then  upon  trust  that  they,  my 
said  executors  and  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  do 
and  shall  transfer  the  said  stocks,  funds,  or  securities  to  such 
child,  if  there  shall  be  but  one,  and  the  same  shall  be  a  daugh- 
ter, on  her  attainment  to  the  age  of  SI  years,  or  day  of  mar- 
riage,' provided  the  same  is  contracted  with  the  consent  of 
my  said  daughter,  M.  E.  L.,  or  if  a  son,  upon  his  attainment 
to  the  age  of  21  years ;  and  if  there  shall  be  more  such  children 
than  one,  then  my  will  is,  that  the  same  stocks,  funds,  and  se- 
curities, in  default  of  such  direction  or  appointment  as  afore- 
said, be  equally  divided  between  or  among  them,  share  and 
share  alike;  the  share  or  shares  of  such  of  them  as  shall  be  a 
daughter  or  daughters  to  be  transferred  to  her  or  them  re- 
spectively, on  her  or  their  attaining  her  or  their  age  or  re- 
spective ages  of  SI  years,  or  on  the  day  or  respective  days  of 
ber  or  their  marriage,  which  shall  first  happen,  (provided  such 
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marriage  shall  be  had  with  the  consent  of  my  said  daughter 

M.  E.  L.);  and  the  share  or  shares  of  such  of  them  as  shall  be 

a  son  or  sons  to  become  vested  in  him  or  them  respectively,  on 

his  or  their  attaining  his  or  their  age  or  respective  ages  of  SI 

years.    Provided  nevertheless)  and  I  do  hereby  declare,  that  That  any  ap- 

the  appointment  to  be  made  by  my  said  daughter  M.  E.  L*.,  of  ££?  S5i  ° 

any  Buch  portion  or  portions  as  aforesaid,  pursuant  to  the  »t*nd good:  but 

power  hereinbefore  given  to  her,  shall  not  be  invalidated  or  partial  appoint- 

prejudiced  by  any  omission  or  default  of  her  appointment  of  the  "ho'arethe 

residue  of  such  portions,  under  or  by  virtue  of  any  such  direc-  objects  of  it 

•    *         *  j  a  a     it  l    *  shall  not  come 

tion  or  appointment,  made  pursuant  to  the  same  power,  but  m  ^th  the 
that  any  such  child  or  children  who  shall  be  benefited  by  any  ""t,  untu  they 

shall  have  so 

such  partial  appointment  shall  have  or  be  entitled  to  no  fur-  much  of  the 
ther  or  other  share  of  or  in  the  unappointed  residue  of  the  said  JJ2Suo1ai^Ul 
stocks,  funds  and  securities,  until  every  other  child  shall  have  make  their 
received  so  much  of  such  unappointed  residue  as  will  make  his  Bhl^e,equa• 
or  her  share  or  portion  equal,  if  not  otherwise  so,  to  that  of  the 
child  so  taking  under  such  direction  or  appointment  as  afore- 
said.   Provided,  and  I  do  "hereby  declare,  that  if  any  such 
child  or  children,  being  a  son  or  sons,  shall  depart  this  life  be* 
fore  he  or  they  shall  attain  his  age  or  their  respective  ages  of 
SI  years  (without  leaving  lawful  issue  or  his  or  their  body  or 
bodies)  or  being  a  daughter  or  daughters  shall  depart  this  life  t 

before  she  or  they  shall  attain  her  age  or  their  respective  ages 
of  21  years,  or  be  married,  then  and  in  default  of  any  such  di- 
rection or  appointment  as  aforesaid,  the  share  or  shares  of  him 
her  or  them  so  dying,  of  and  in  the  said  stocks,  funds,  and  se- 
curities, shall  go  and  accrue  to  the  survivors  or  survivor  or 
others  or  other  of  such  children,  and  be  equally  divided  be- 
tween  or  among  them,  if  more  than  one,  share  and  share  alike, 
and  be  transferable  at  such  ages,  days,  and  times  as  bis  her 
and  their  original  portion  or  portions  shall,  by  virtue  of  this 
my  will,  become  transferable  as  aforesaid;  and  that  in  case  of 
the  death  of  any  other  of  the  said  children  (without  having 
lawful  issue  before  such  accruing  or  surviving  share  or  shares 
shall  become  vested  as  aforesaid)  then  every  such  accruing  or 
surviving  share  or  shares  shall  again  become  subject  and  liable 
to  such  further  right,  chance,  contingency,  or  condition  of  ac- 
cruer or  survivorship,  as  hereinbefore  is  declared,  touching 
the  original  portion  or  portions.   Provided  nevertheless,  and  I  **<***  °***r 
do  hereby  expressly  declare,  that  in  case  any  such  child  or  leaWng  issue, 
children  shall  have  left  issue  of  his  her  or  their  body  or  bodies  ££e  ttoah^es 
lawfully  begotten,  then  my  will  is,  that  such  issue  shall  have  of  their  re- 
and  be  entitled  to  such  share  or  shares  of  and  in  the  said  stocks,*  ^^u!  at  the 
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same  age  and  fund*  and  securities  as  bis  her  or  their  deceased  parent  or 
fore  declared  parents  would  have  had  and  been  entitled  to  under  this  my 
with  respect  to  wji^  if  Jiving,  (such  share  or  shares  to  be  transferred  to  such 
their  parent*,    issue,  at  such  age  or  time  as  hereinbefore  declared  with  respect 

to  the  transfer  of  their  parents9  shares).  And  upon  further 
The  interest  of  trust,  that  they  my  said  executors  and  trustees,  or  trustee  for 
efaarertobe  °  ^e  ^me  being,  do  and  shall  pay  and  apply  the  dividends,  in- 
applfed  in         terest  and  proceeds  of  the  share  or  shares  of  such  of  the  said 

children  as  shall  not  have  acquired  a  vested  interest  in  the 
share  or  shares  hereinbefore  provided  or  intended  for  him  her 
or  them,  for  or  towards  his  her  or  their  maintenance  and 
That  the  education  respectively,  until  the  same  respectively  shall  become 

fa™  tiTed*?  transferable ;  until  which  period  it  is  my  will  that  my  said 
cation  awl  daughter  M.  E.  L.  shall  (if  she  shall  so  long  live)  have  and  be 
htr^Mktoa.0*  e»trusted  with  the  maintenance^  education,  and  controul  of  her 


The  saM  Mnt  said  children,  and  shall  receive  from  my  said  trustees  or  trua- 

meired  in  lieu  tee  such  dividends,  interest,  and  proceeds,  for  the  purpose  of 

tT*  "Vth^ik  ena^nS  h61*  *°  undertake,  carry  on,  and  defray  the  expenses 

sum  of  5000/.  of  the  same.    Provided,  and  my  will  is,  and  I  do  hereby  ex- 

bo^to*^  pressly  declare,  that  the  said  sum  of  5000/.  hereinbefore  given 

Enid  to  the  and  directed  to  be  laid  out  for  the  benefit  of  the  younger 

usband  of  i«u  t>  •  •   j         *A       nr    n    t      «       Ai  •jtt^i 


his  daughter      children  of  my  said  daughter  M.  E.  L*.  by  the  said  J.  L.  C, 
on  the  mar-      her  present  husband,  is  by  me  meant  and  intended,  and  shall 

accordingly  be  considered,  and  be  accepted  and  taken,  as 

and  in  lieu  and  full  satisfaction  and  recompence  of  the  sum 

of  5000/.  which,  by  a  bond  executed  by  me  previous  to  the 

marriage  of  my  said  daughter  with  her  said  husband,  1  have 

secured  to  be  paid  for  the  benefit  of  such  younger  children, 

Whl  h    id       according  to  his  appointment,  which  appointment,  by  reason 

marriage  por-    of  the  mental  imbecillity  of  the  said  J.  L.  C,  cannot  now  be 

now  unpaid  to   ma^e  *n  a  proper  reasonable  and  effectual  manner.      And 

the  husband,     therefore  my  will  further  is,  and  I  do  hereby  accordingly 

2s  meDta?im-   direct  and  declare,  that  in  case  any  claim  or  demand  shall  be 

becMitjr.  made,  and  any  proceedings  at  law  or  in  equity  shall  be  com* 

such7ponion0r  menced  or  instituted,  either  by  the  said  J.  L.  C,  or  by  any 

andHtf  "ild*  °*her  person  or  persons  in  his  name,  or  on  his  account  or 

the  trustees  are  behalf,  or  claiming  by,  from,  through,  or  under,  or  in  trust  for 

defrT^the'e^1  ^im,  uPOD  or  *Q  respect  of  the  said  bond,  or  the  said  sum  of 

penses  out  of    5000L  thereby  secured,  or  any  part  thereof  or  any  interest  to 

etute.    U*ry     ar'8e  therefrom,  my  said  executors  and  trustees,  or  the  trustees 

or  trustee  for  the  time  being,  shall  forthwith  apply  to  the 
High  Court  of  Chancery  for  redress  against  such  claim  and 
demand,  or  adopt  such  proceedings  as  they  shall  be  advised  to 
pursue  by  their  counsel,  for  resisting  the  same ;  the  expenses 
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of  obtaining  which  opinion  of  counsel,  and  of  such  application 

to  the  said  court,  and  of  all  such  other  proceedings  as  shall 

be  advised  and  adopted  as  necessary  to  resist  such  claim,  I  do 

hereby  empower  and  direct  my  said  executors  and  trustees,  or 

the  trustees  or  trustee  for  the  time  being,  to  pay  and  discharge 

out  of  my  residuary  personal  estate.    And  my  will  further  is    And  if  any 

and  1  do  hereby  expressly  order,  that  in  case  any  person  or  S^^ 

persons,  for  whom  or  for  whose  benefit  a  provision  is  hereby  «w»  uP°n  *»« 

made,  or  intended  to  be  made,  shall  make  or  prosecute  any  legacy  tot* 

claim  or  demand  for  or  in  respect  of  the  said  bond,  or  the  said  void- 

sum  of  5000J.  or  any  part  thereof,  then  and  from  thenceforth 

such  person  or  persons  shall  be  utterly  excluded  and  debarred 

from  all  benefit  or  provision  under  or  by  virtue  of  this  my  will, 

or  of  the  dispositions  therein  contained.    Provided  also,  and 

my  will  is,  and  I  do  hereby  further  direct,  that  in  case  all  and 

every  the  child  and  children  of  my  said  daughter  M.  E.  Ia, 

by  the  said  J.  L.  C,  her  present  husband,  (other  than  and 

except  an  eldest  or  only  son,  and  an  eldest  or  only  daughter, 

entitled,  for  the  time  being,  to  the  said  estate  at  B.  aforesaid) 

who,  being  sons,  shall  depart  this  life  under  the  age  of  91  years, 

without  leaving  lawful  issue  of  their  or  any  of  their  bodies, 

or  being  daughters,  shall  depart  this  life  under  that  age-  and 

without  having  been  married,  then  they,  my  said  executors  and 

trustees,  or  the  trustees  or  trustee  for  the  time  being,  shall 

stand  possessed  of  and  interested  in  the  said  stocks,  funds,  and 

securities,  or  so  much  thereof  as  shall  remain  unappointed  or 

undisposed  of,  as  aforesaid,  in  trust  for,  &c. 

And  I  do  hereby  also  give  and  bequeath  to  the  said  A.  B.,  £^£  ^T{; 
C.  D.,  and  E.  F.,  their  executors,  administrators  and  assigns,  ui  stock  to  hit 
the  capital  stock  or  sum  of  800/.  five  per  cent,  annuities,  or  ^if^e8'dl>i. 
so  much  of  such  other  stock  standing  in  my  name  at  the  time  dends  to  the 
of  my  decease,  as  will  be  sufficient  to  produce  the  annual  sum  hia  daughter, 
of  40/.;  and  in  case  I  shall  not,  at  the  time  of  my  decease.  ^^  *e  8ha11 

i.  j»  •      .    *     i     .       i*       •  ii  come  into  pot- 

neve  sufficient  stock  standing  in  my  name,  to  produce  that  sum,  session  of  the 

then  I  give  and  bequeath  to  my  said  executors  and  trustees  so  JJ^mJJ^J1 

much  money  as  will  be  sufficient  to  purchase  so  nluch  stock  way  of  support 

(according  to  the  then  current  price  thereof)  as  will  pro*  a^whesf  he* ; 

duce  such  annual  sum,  upon  trust,  that  they  my  said  exe-  shall  come  into 

cutors  and  trustees,  or  the  trustees  or  trustee  for  the  time  SJe^wtScd  ° 

being,  do  and  shall  cause  the  same  to  be  transferred  into  their  e?ta*e>or.if  *? 

*.  *  *  it*.  .i  i     •■■n  dw  m  the 

or  bis  own  names  or  name,  anwdo  and  shall,  until  my  grand*  lifetime  of  Ms 
*m  J.  L.,  the  eldest  son  of  my  daughter  M.  E.  I*,  shall  come  SJiSd^Jitrt 
into  possession  of  the  estate  at  B.  aforesaid,  (so  entailed  od  to  sink  into  the 

♦  residue. 
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the  eldest  child  of  the  marriage  of  my  said  daughter  and  her 
present  husband,  as  hereinbefore  mentioned)  pay  the  interest 
or  dividends  arising  from  the  said  stock,  unto  my  said  grand- 
son J.  L.  and  his  assigns,  and  authorise  and  empower  him  and 
them  to  receive  the  same  to  and  for  his  own  use  and  benefit 
Provided,  and  my  will  is,  and  I  hereby  direct,  that  from  and 
after  the  decease  of  my  son-in-law,  the  aforesaid  J.  L.  C. 
whereby  my  said  grandson  J.  L.  will  come  into  possession  of 
the  said  estate  at  B.  aforesaid,  or  be  entitled  to  the  receipt  of 
the  rents,  issues,  and  profits  thereof,  or  in  case  my  said  grand- 
son shall  depart  this  life  in  the  lifetime  of  his  said  father,  then 
from  and  after  his  decease,  whichever  *hall  first  happen,  the 
stock  hereinbefore  by  me  given,  or  directed  to  be  purchased 
for  the  benefit  of  my  said  grandson,  shall  sink  into  and  become 
part  of  the  residue  of  my  personal  estate,  and  shall  go  and  be 
applied  according  to  the  dispositions  thereof  hereinafter  con- 
tained.  And  I  do  hereby  give  and  bequeath  to  each  of  my 
An  additional    grand-daughters,  S.  and  M .,  (over  and  above  their  share  in 

legRCd-d°  l*h-    *'e  ^"^  Bum8  °f%&MH*>  as  *wo  °f  *he  younger  children  of  my 
un.  said  daughter,  M.  E.  L.,  by  the  said  J.  L.  C.  her  present 

husband,  and  over  and  besides  such  other  shares  and  benefit 
as  they  respectively  shall  have  or  take  under  this  my  will)  the 
sum  of  1000/.  of  lawful  money  of  Great  Britain,  to  be  an 
interest  vested  in  them  respectively  on  their  respectively  at- 
taining the  age  of  SI  years,  or  on  their  respective  days  of 
marriage,  with  such  consent  as  hereinbefore  mentioned,  which 
shall  first  happen ;  nevertheless  the  actual  payment  thereof 
shall  be  postponed  until  after  the  decease  of  my  said  daughter, 
M.  E.  L.  (who,  during  her  life,  shall  have  and  be  entitled  to 
the  interest  and  produce  thereof).  Provided,  and  I  do  hereby 
declare,  that  in  case  either  of  my  said  grand-daughters  S.  and 
M .  shall  depart  this  life  before  she  shall  attain  her  age  of  21 
years,  or  be  married,  then  the  sum  of  1000/.  hereinbefore 
given  to  her,  (in  the  event  of  her  attaining  such  age  or 
being  married)  shall  go  and  be  paid  to  the  survivor  of 
my  said  two  grand-daughters,  to  become  vested  and  pay- 
able as  hereinbefore  is  mentioned  in  respect  to  her  original 
share. 

And  in  case  both  my  grand-daughters  S.  and  ML  shall  depart 
this  life  under  the  age  of  SI  years,  and  without  having  been 
married,  then  the  said  two  several  sums  of  1000/.  (hereiabeibte 
given  to  them  in  the  fevent  of  their  attaining  such  age,  or 
being  married  as  aforesaid)  shall  sink  into  and  become  part  of 
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my  residuary  personal  estate,  and  shall  go  and  be  applied  ac- 
cording to  the  dispositions  thereof  hereinafter  contained.    And  Gives  looo/.  to 
I   do   hereby  give  and  bequeath  to  my  said  executors  and  the  trustees  in 
trustees  the  like  sum  of  1000/.  of  like  lawful  money,  upon  £c. fondi  in 

,  J  *      r        their  names, 

trust,  that  they  my  said  executors  and  trustees,  or  the  trustees  who  are  to  ap- 
or  trustee  for  the  time  being,  do  and  shall  lay  out  and  invest  aeUslnmtin- 
the  same  in  their  or  his  own  names  or  name,  in  or  upon  taming  the  te»- 
governroent  or  real  securities  in  England,  at  interest ;  and  do  *>" 8  "*  m 
and  shall  during  the  minority  of  my  natural  son  (1)  J.  S.  now 

aged  IS  years  or  thereabouts,  born  at ,  on  the  23d  day 

of  October  1789,  now  at  school  at ,  pay,  apply,  and  dis- 
pose of  the  dividends,  interest,  or  proceeds  of  the  said  last- 
mentioned  stocks  funds  and  securities  for  and  towards   his 
maintenance  and  education,  and  in  providing  clothes  and  other 
necessaries  for  him,  in  such  way  as  my  said  trustees  or  trustee 
shall  think  advisable:  and  upon  further  trust,  that  when  and  And  when  he 
so  soon  ad  my  said  natural  son  J.  S.  shall  have  attained  the  to™ronsfe*the 
full  age  of  SI  years,  then  that  my  said  executors  and  trustees,  *t0(* t0  hira 
or  the  trustees  or  trustee  for  the  time  being,  do  and  shall  use. 
transfer  and  assign  the  said  stocks,  funds,  and  securities  unto 
nay  said  natural  son,  to  and  for  his  own  use  and  benefit. 
Provided  nevertheless,  and  I  do  hereby  declare,  that  it  shall  With  liberty  to 
and  may  be  lawful  to  and  for  my  said  executors  and  trustees.  »PP*y  ftccrtam 

"  ...  sum  as  an  ap- 

or  the  trustees  or  trustee  for  the  time  being,  to  raise  by  and  prentice  fee,  or 
out  of  the  said  stocks,  funds,  and  securities,  upon  which  the  fortPlacin«him 
said  sum  of  1000/.  shall  be  so  invested,  any  sum  or  sums  of 
money,  not  exceeding  in  the  whole  the  sum  of /.  for  the 


(1)  Illegitimate  children  may  take  when  born  by  their  names  of  repu- 
tation, or  bywords  clearly  describing  them;  and  the  rule  is,  that  they  must 
be  pointed  out  by  clear  description,  for  the  law  shews  them  no  favour.  And 
if  a  man  devises  to  such  natural  children*  as  shall  be  born  of  J.  S.,  such 
children  born  after  the  making  of  the  will  shall  not  take,  Metham  v.  Duke 
of  Devon,  1  P.  Wms.  529.  nor  even  a  child  en  ventre  ta  mere ;  for  besides 
the  objection  on  the  ground  of  immorality  a  bastard  cannot  take  until  he 
has  gained  a  name  by  reputation,  which  cannot  be  before  he  is  born.  Thus, 
under  a  bequest  "  to  such  child  or  children,  if  more  than  one,  as  A.  may 
happen  to  be  ensient  of  by  me,"  a  natural  child,  of  which  A.. was  then 
pregnant,  was  held  incapable  of  taking.  Though  the  master  of  the  Rolls, 
Sir  W.  Grant,  seemed  to  think  that  a  bequest  to  the  natural  child,  of  which 
a  particular  "woman  was  ensient,  without  reference  to  any  person  as  the 
father,  might  probably  be  good,  as  there  was  no  uncertainty  in  the  bequest; 
The  case  was  decided  upon  the  rule  of  law  which  does  not  acknowledges 
natural  child  to  have  any  father,  even  by  reputation,  before*  its  birth. 
Bade  if.  Wilson,  J  7  Ves,  Jo**  523. 
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purpose  of  placing  out  my  said  natural  son  J.  S.  apprentice,  or 

otherwise  for  preferring  or  advancing  him  in  or  to  any  pro* 

fession,  business  or  employment,  and  to  pay,  apply,  and  dispose 

ef  the  money  so  to  be  raised  for  any  of  those  purposes  accord* 

No  part  of  such  ingty>.  in  such  way  and  manner  as  they  or  he  shall  judge  most 

^be°/Ppik^a  advieabl*  for  his  benefit.    Provided  nevertheless,  and  I  do 

paying  any  bills  hereby  expressly  declare,  that  no  deduction  or  abatement  shall 

*$£?%  death,    be  made  out  of  tbe  ***A  8UDtt  of  1000/.  for  or  on  account  of 
for  the  said       any  bills  that  may,  at  the  time  of  my  decease,  be  doe  or  be  ac- 
cruing, for  or  in  respect  of  the  maintenance,  education,  or 
clothing  of  my  said  natural  son  J.  8. ;   but  that  such  bills 
shell  be  defrayed,  with  the  rest  of  my  debts,  out  of  my  resi- 
duary personal  estate,  before  any  division  thereof  shall  be 
made, 
rotwanuid  '         Provided,  and  my  will  is,  and  I  do  hereby  declare,  that  in 
to  sink  into  the  case  my  said  natural  son  J.  S.  shall  depart  this  life  before  he 
residue.  AM  attain  the  fuj]  Bge  of  gl  years,  then  the  said  sum  of 

1000/.  hereinbefore  given  and  directed  to  be  laid  out  for  his 

benefit,  or  the  stocks,  funds,  or  securities  wherein  or  upon 

which  the  same  shall  then  be  invested,  or  so  much  thereof  as 

shall  not  have  been  applied  or  disposed  of  for  the  advance* 

ment  or  preferment  of  my  said  natural  son,  according  to  the 

authority  hereinbefore  contained  and  given  for  that  purpose, 

shall  sink  into  and  become  part  of  my  residuary  personal 

estate,  and  shall  accordingly  be  applied  opon  the  trusts  here- 

Gives  to  Ms      inafter  by  me  directed  concerning  the  same.    And  I  do  hereby 

wife  all  his       give  and  bequeath  to  my  said  wife,  J.  S.  for  her  own  use  and 

plate,  linen,      benefit,  all  my  household  furniture,  plate,  linen,  china,  liquors, 

china,  liqnort,  provisions,  and  other  household  goods  and  furniture  that  may 

be  in  and  about  my  dwelling  house  at  the  time  of  my  decease, 
Such  books  *ave  and  except  all  books,  papers,  and  manuscripts,  it  being  my 
*nd  be1*"  "  w'^  an<*  desire,  an(*  I  do  ^hereby  direct,  that  such  of  the  said 
sary  for  set-  books  and  papers  as  shall  be  necessary  for  settling  or  elucidat- 
da^ffh^Ud"  'ug  my  affiii1'8  or  concerns,  shall  be  delivered  to  my  executors 
aflairs,  to  his  hereinafter  mentioned,  and  that  such  of  the  same  books,  papers, 
HiTothCT  and  manuscripts  as  shall  not  be  necessary  for  that  purpose, 
bookB ""m*  *^*H  be  delivered  to  my  said  daughter  M.  E.  L.,  to  be  pre- 
daughter.  served  or  destroyed,  or  otherwise  disposed  of,  as  she  shall 
200/.  to  his  wife  think  fit.  Also  I  give  and  bequeath  to  my  said  wife  J.  S.  the 
mforhLiD£r-  «™  of  200/.  for  the  purpose  of  providing  mourning  for  ber- 
ets' mourn-  m\g  anc|  children.  Also  the  sum  of  20/.  for  mourning  to 
Tb'his  wife  fire  her  servants :  and  also  I  give  to  my  said  wife  five  guineas  for 
Sb^mJu*     a  rinS  for  her8eif>  (""I  %  10f*  **  **  mourning  rings,  of 
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twenty»five  shillings  each,  for  any  six  person?  she  may  think  i.umgfj^fJ?JIlds 

proper  to  give  them  to.    Also  I  give  to  my  aforesaid  grand-  other  specific  * 

son  J.  L,,  my  diamond  ring,  and  to  my  grandson  W.  I*  ^"^^ 

(second  son  of  my  said  daughter,  M.  E»  JU)  or  sqcb  other  son  of 

my  said  daughter,  as  at  the  time  of  roydeceaae  shall  be  the 

second  son  in  seniority,  my  gold  watch ;  or  in  case  my  said 

watch  shall  be  worn  out,  lost,  or  destroyed,  301.  in  lieu  thereof; 

And  1  give  to  my  nephew,  R.  C.  D.,  $00/.  to  be  paid  to  Mfil  at 

my  death*    I  give  to  each  of  my  said  executors,  hereinbefore 

by  me  appointed,  twenty  guineas  for  their  oare  and  trouble  in 

the  execution  of  this  my  will ;  and  also  a  ring  of  the  value  of 

twenty-five  shillings :  also  I  give  to  my  servant,  S.  (for  her 

care  and  attention  to  me,)  twenty  guineas,  to  be  paid  to  her 

within  one  month  next  after  my  decease.    And  as  to  all  the  JJTScwSt ^ 

rest,  residue  and  remainder  of  my  personal  estate  and  effects  residue  of  Ms 

whatsoever  and  wheresoever,  whereof  or  whereto  I  or  any  S The  wa?**0 

person  or  persons  in  trust  for  me  shall,  at  the  time  of  my  de-  trustees. 

cease,  be  possessed  or  entitled,  (and  not  hereinbefore  by  me 

otherwise  disposed  of,)  and  whereof  I  have  power  to  dispose 

by  will,  I  do  hereby  give  and  bequeath  the  same  unto  my  said 

executors,  upon  trust,  that  they  the  said  A.  R.,  CD.,  and 

E.  F.,  or  the  survivors  or  survivor  of  them,  or  the  executors 

or  administrators  of  such  survivor,  do  and  shall,  with  all  con* 

venient  speed,  collect,  get  in,  and  receive  such  part  thereof  as 

shall  consist  of  money,  or  securities  for  money,  and  do  and  shall  To  convert  the 

convert  into  money  such  part  thereof  as  shall  not  consist  of  8amc  lntP  ™°- 

money,  or  securities  for  money,  and  lay  out  and  invest  the  same,  it  out  in  th# 

and  every  part  thereof,  in  their  or  bis  own  names  or  name,  in  j^vernmenTor 

the  parliamentary  stocks  or  funds  of  Great  Britain,  or  on  real  feai  securities 

qr  government  securities  in  England,  at  interest;  and  do  and  And  to  stand 

shall  stand  and  be  possessed  of,  aad  interested  in,  all  such  pressed  of 

i       *      ■*  ...  ■  i*i  i   the  said  stocks, 

stocks,  funds,  or  securities,  upon  the  several  trusts,  and  ho  and  funds,  and  se- 
for  the  several  ends,  intents,  and  purposes,  and  with  under  truit^to^y 
aad  subject  to  the  several  powers  and  provisos  hereinafter  ex-  the  interest  sod 
pressed  and  declared,  of  and  concerning  the  same,  that  is  to  in™hu  <i*ug£ 
say,  upon  trust,  that  they  my  said  executors  or  trustees,  or  the  ****?  U*  to 
trustees  or  trustee  for  the  time  being,  do  and  shall,  during  the  as  she  shall, 
natural  life  of  roy  said  daughter,  M.  E.  L.  pay  the  divi-  f^]**^ 
dends,  interests,  and  proceeds  of  the  said    lasfrmentioned  ture,  direct 
stocks  funds  and  securities,  unto  such  person  or  persons  only,  •"*  *W°bftt' 
and  for  such  intents  and  purposes  only,  as  my  said  daughter, 
M.  E*  L.  shall,  by  any  writing  or  writings  under  her  hand, 
from  time 'to  time,  notwithstanding  her  present  or  any  future 
oover ture,  direct  or  appoint ;  and  iq  de&nlt  of  such  direction 
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or  appointment,  do  and  shall  pay  the  same,  or  so'  much  thereof 
as  she  sliall  or  may,  from  time  to  time,  happen  to  make  do 
direction  or  appointment  of  into  the  proper  hands  of  my  said 
And  in  default  daughter,  M.  E.  JL.,  for  her  sole  and  separate  use  and  benefit, 
°tt?frto  the  "clusiv^y  of  her  present  or  any  future  husband,  who  shall 
proper  hands  of  not  intermeddle  therewith;  nor  shall  the  same  or  any  part 
fwher ioteand  thereof  be  subject  or  liable  to  the  power,  controul,  debts,  or 
separate  nae.     engagements  of  any  such  husband,  but  the  receipts  of  my  said 

daughter,  M.  E.  L.,  and  of  such  person  or  persons  as  'she  shall 

or  may,  from  time  to  time,  direct  or  appoint  to  receive  the 

same,  shall,  notwithstanding  her  present  or  any  future  cover* 

ture,  be  good  and  effectual  releases  and  discbarges  for  the 

same,  or  so  much  thereof  as  in  such  receipts  shall  be  expressed 

Proviso  that  Ma  or  acknowledged  to  have  been  received.    Provided  neverthe- 

not  mcumbtr    'e89>  a°d  my  will  is,  and  I  do  hereby  expressly  declare,  that 

{£/£???? *?     nay  said  daughter,  M.  E.  L.,  shall  not  have  power  to  sell, 

dendi.  assign,  mortgage,  or  otherwise  incumber  the  said  dividends, 

interest,  and  proceeds,  or  any  part  thereof,  by  anticipation, 
Power  for  the  whilst  in  the  hands  of  my  said  trustees  or  trustee ;  and  from 
point  the  same"  an<*  *fter  the  decease  of  my  said  daughter  M.  E.  L.  (or  in 
Kifet^ in  her  her  lifetime,  if  she  shall  direct  the  same  by  any  deed  or 
after  her  de-      writing  under  her  hand  and  seal,  executed  in  the  presence  of, 


and  attested  by,  credible  witnesses,)  upon  trust,  that  they, 
my  said  executors  and  trustees,  or  the  trustees  or  trustee  for 
the  time  being,  do  and  shall  transfer  assign  and  pay  the  said 
last-mentioned  stocks,  funds,  and  securities  unto  all  and  every 
the  child  and  children  of  my  said  daughter,  M.  E.  L.,  whe- 
ther by  her  present  or  any  after-taken  husband  (other  than 
and  except  an  eldest  or  only  son,  or  an  eldest  daughter,  en- 
titled for  the  time  being  to  the  estate  at  B aforesaid,) 

according  to  her  appointment,  by  deed  or  will,  in  like  man- 
ner, as  hereinbefore  declared,  with  respect  to  the  stocks, 
funds  or  securities,  wherein  or  upon  which  the  said  sum  of 
And  in  default  500/.  (hereinbefore  given)  shall  be  invested  ;  and  in  default  of 
ment  to^d  such  direction  or  appointment,  then  upon  trust,  that  they  my 
among  her  gajd  executors  and  trustees,  or  the  trustees  or  trustee  for  the 
ly,  whhsurvi-"  time  being,  do  and  shall  transfer,  assign,  and  pay  the  same 
rorajup,  except  gtocks,  funds,  or  securities  unto  all  and  every  the  child  and 

an  eldest  son,  '  a  • 

oreidestdaugh-  children  of  my  said  daughter,  M.  E.  L.,  whether  by  her  pre- 
aforeMuU^  M  sent  or  any  future  husband,  (other  than  and  except  an  eldest 

or  only  son  or  an  eldest  daughter  entitled  as  aforesaid)  in  like 
manner  and  with  the  like  condition  of  survivorship  and  power 
of  maintenance  and  education  to  and  amongst  all  such  children, 
and  subject  to  all  such  powers,  provisos,  and  restrictions  as 


f 
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hereinbefore  declared,  with  respect  to  the  stocks,  funds,  or 
securities,  wherein  or  upon  which  the  said  sura  of  5000/.  9haU 
be  invested.    Provided  also,  and  my  will  is,  and  I  do  hereby 
further  direct,  that  in  case  all  and  every  the  child  and  children 
t>f  my  said  daughter,  M.  E.  L.,  whether  by  her  present"  or 
tiny  future  husband  (other  than  and  except  an  eldest  or  only 
son,   or  only  daughter,  entitled  for  the  time  being  to  the 
aforesaid  estate  at  B.)  shall  depart  this  life  before  their  said 
-shares  or  any  of  them  shall  have  become  vested  according  to 
the  directions  of  this  my  will,  then  my  said  trustees  or  the 
trustees  or  trustee  for  the  time  being  shall  stand  possessed  of, 
and  interested  in,  all  and  every  the  stocks,  fijnds  and  securi- 
ties, wherein  or  upon  which  my  said  residuary  personal  estate, 
or  any  part  thereof,  shall  be  placed  out,  or  invested  (or  so 
much  thereof  as  Bhall  remain  unappointed  or  undisposed  of  as 
aforesaid,)  in  trust,  &c.    Provided  always,  and  my  will  is,  Power  for  tbe 
and  I  do  hereby  declare  that  it  may  be  lawful  to  and  for  my  JJK^ST 
said  trustees,  or  the  trustees  or  trustee  for  the  time  being,  the  securities. 
(with   the  consent  and  approbation    of  my  said  daughter, 
M.  E.L.,  signified  in  writing  under  her  hand,  if  living,  and 
if  she  shall  be  then  dead,  then  of  the  proper  authority  of  my 
said  trustees  or  trustee  for  the  time  being,)  to  sell  and  transfer 
all  or  any  of  the  stocks,  funds  or  securities,  wherein  or  upon 
which  any  part  of  my  property  shall  be  placed  out  or  invested, 
in  pursuance  of  this  my  will  (but  not  without  the  consent  in 
writing  of  my  said  wife  J.  S.  if  living,  in  case  any  of  the 
stocks  funds  or  securities,  directed  to  be  sold  or  transferred, 
shall  form  part  of  the  security  or  provision  hereinbefore  de- 
vised for  the  benefit  of  my  said  wife  during  her  life)  and  to 
lay  out  and  invest  tbe  money  to  be  produced  by  or  from  such 
sale  or  transfer  in  or  upon  any  other  of  the  parliamentary 
stocks  or  funds  of  Great  Britain,  or  on  any  other  real  securi- 
ties in  England,  at  interest,  and  from  time  to  time  (with  the 
like  consent  and  approbation  as  aforesaid,)  to  vary,  alter,  and 
transpose  all  such  stocks  funds  and  securities  for  others  of  the 
like  nature,  when  and  so  often  as  it  shall  be  desirable  or  con- 
venient so  to  do ;  and  that  they  my  said  trustees,  or  the  trus- 
tees or  trustee  for  the  time  being,  do  and  shall  stand  possessed 
of,  and  interested  in,  all  such  new  or  other  stocks  funds  or 
securities  upon  such  and  the  same  trusts,  and  for  such  and  the 
same  intents  and  purposes,  and  with  under  and   subject  to 
such  and  the  same  powers,  provisos,  declarations,  and  agree- 
ments as  are  hereinbefore  declared  or  contained,  concerning 
the  stocks  funds  or  securities,  from  the  sale  or  transfer  whereof 
vol.  11.  2  G 
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such  new  stocks  funds  or  securities  respectively  shall  arise,  or 

such  of  them  as  shall  be  then  subsisting  or  capable  of  taking 

Clau&es  for        effect.    Provided  also,   and  ray  will  further  is,    and   I  do 

changing  trus-  #       i     *  ■        •  *•  •  1  .  ,  «  .■ 

tees,  and  for     hereby  declare,  that  if  my  said  trustees,  or  either  of  tbem,  or 
Sdemnity7  ""*  any  °^  *****  re9VeQt^ve  executors  or  administrators,   or  any 

future  trustee  or  trustees  to  be  appointed  in  the  stead  or  place 
of  them  or  any  of  them  as  hereinafter  is  mentioned,  or  any 
of  their  respective  executors  or  administrators,  shall  die,  or 
be  desirous  of  being  discharged  from,  or  decline  to  act,  or 
become  incapable  of  acting,  in  the  execution  of  the  trusts 
hereby  in  them  reposed*  or  any  of  them,  then  and  in  sock 
case,  and  when  and  so  often  as  the  same  shall  happen,  it  shall 
and  may  be  lawful  to  and  for  my  said  daughter,  M.  E.  L..,  fay 
any  writing  or  writings  under  her  hand  and  seal,  (but  having 
the  consent  of  my  said  wife  J.  S.,  if  living)  to  nominate  and 
appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  stead  and  place  of  the  trustee  or  trustees  so  dying,  or 
desiring  to  be  discharged,  or  deelining  or  becoming  incapable 
of  acting  as  aforesaid,  and  that  when  and  so  often  as  any  new 
trustee  or  trustees  shall  be  so  nominated  or  appointed  ss 
aforesaid,  all  the  trust  monies  stocks  funds  securities  and 
premises,  which  shall  be  then  vested  in  the  truslee  or  trustees 
so  dying  or  desiring  to  be  discharged,  or  declining  to  act,  or 
becoming  incapable  gf  acting  as  aforesaid,  either  solely,  or 
jointly  with  any  other  trustee  or  trustees,  shall  be  thereupon 
with  all  convenient  speed  assigned  and  transferred  in  such  sort 
and  manner,  and  gp  as  that  the  same  shall  and  may  be  legally 
.and  effectually  vested  in  the  surviving  or  continuing  trustee  or 
trustees  of  the  same  trust  monies  stocks  funds  securities  and 
premises,  and  such  new  or  other  trustee  or  trustees;  or  if 
there  shall  be  no  continuing  trustee  of  the  same,  then  in  such 
pew  trustees  only,  upon  the  same  trusts  and  for  the  same  in- 
tents and  purposes  as  are  hereinbefore  expressed  and  declared 
of  and  concerning  the  seme  respectively,  or'  such  of  them  sis 
shall  be  then  subsisting  or  capable  of  taking  effect  ;  and  that 
nil  and  every  such  new  trustees  shall  and  may  in  all  things 
act  and  assist  in  the  management,  carrying  on,  and  executing 
of  the  several  trusts  herein  expressed  and  contained,  as  fnlly 
and  effectually,  to  all  intents  and  purposes,  as  if  he  or  they 
had  been  originally  appointed  in  and  by  these  presents,  or  as 
the  trustee  or  trustees,  in  or  to  whose  place  he  or  they  shall 
succeed,  plight  have  done  if  living,  and  continuing  to  act  in 
the  execution  of  the  said  trusts.  And  I  do  appoint  my  said 
executors  to  be  the  guardians  of  my  several  grand-childies, 
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and  of  my  said  natural  son  J.  8.,  during  their  respective 
minorities.  And  my  will  further  is,  and  I  do  hereby  declare 
and  direct  that  my  said  executors  and  trustees,  and  such  new 
trustees  as  may  be  appointed  in  pursuance  of  the  power 
hereinbefore  contained,  and  each  of  them,  their  and  each  of 
their  executors  administrators  and  assigns,  shall  be  charged 
and  chargeable  only  with  and  for  so  much  of  the  said  trust 
monies  and  premises  as  they  respectively  shall  actually  re- 
ceive ;  and  that  one  of  them  shall  not  be  answerable  or  ac- 
countable for  the  others  or  other,  or  for  the  acts  receipts 
neglect^  or  defaults  of  the  others  or  other  of  them,  but  each 
of  them  only  for  bis  own  acta  receipts  neglects  or  defaults; 
nor  shall  they,  or  any  of  them,  be  answerable  or  accountable 
for  any  banker,  broker,  or  other  person  with  whom  or  in 
whose  hands  any  of  the  said  monies  may  be  placed  for  safe 
custody  or  otherwise,  in  the  execution  of  any  of  the  said 
trustp,  nor  .for  the  insufficiency  or  deficiency  of  any  stocks 
funds  or  aecaritiea,  in  or  upon  which  any  of  such  monies  may 
be  invested,  in  pursuance  of  and  in  conformity  to  this  my  will* 
nor.  for  any  other  misfortune  loss  or  damage  which  may  hap- 
pen in  the  execution  of  the  aforesaid  trust,  or  otherwise  in 
relation  thereto,  unless  the  same  shall  happen  by  or  through 
their  own  wilful  defaults  respectively.  And  also  that  they  my 
said/trustees  and  executors,  and  such  new  trustees  as  may  be 
so  hereafter  appointed  as  aforesaid,  and  each  and  every  of 
them,  their  and  each  and  every  of  their  executors  administra- 
tors and  assigns,  shall  and  may  out  of  the  monies  which  shall 
come  to  their  respective  hands,  by  virtue  of  the  trusts  afore- 
said, retain  to  and  reimburse  himself  and  themselves,  and 
allow. to  his  and  their  co-trustees  and  co-trustee  all  costs 
charges  and  expenses  which  they  or  any  of  them  may  respec- 
tively sustain  expend  or  be  put  unto,  in  or  about  the  execu- 
tion of  the  trusts  aforesaid,  or  in  anywise  relating  thereto. 
And,  lastly,  I  do  hereby  revoke  all  former  and  other  wills  by 
me  at  any  time  heretofore  made. 


2g2 
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jrf  fFtil  equally  dividing  the  Testator's  whole  substance  between 
his  two  Sons,  being  his  only  Children^  subject  to  a  Provision 
for  his  Widow* 

• 
THIS  is  the  last  will  and  testament  of  me,  H.  L.  CM  of 
-,  &c.  Esq.  My  soul  I  humbly  recommend  (1)  to  the 


mercy  of  Almighty  God ;  and  I  desire  that  my  body  may  be 


(1)  Of  late  years  it  has  been  the  fashion,  for  there  is  a  fashion  even  in 
the  last  acts  of  a  roan's  life,  -to  omit  these  solemn  preambles.  I  confess 
myself  an  approver  of  them,  as  believing  it  to  be  useful  to  the  surviving 
relatives  of  the  testator  to  draw  their  attention  to  the  tremendous  conse- 
quences of  the  separation  of  soul  and  body,  at  a  season  of  impressibility 
and  reflection. 

A. gentleman  has  put  into  my  hands  a  will  of  one  of  the  Judges,  made 
just  after  the  restoration,  the  preamble  of  which  seems  to  me  to  be  affect- 
ing and. interesting. 

In  the  name  of  God,  Amen,  I,  Thomas  L.,  of,  &c.  one  of  the  Barons  of 
his  Majesty's  Court  of  Exchequer,  finding  myself  oppressed  with  many 
infirmities  of  body,  through  age  and  suffering  in  these  latter  times,  which 
puts  me  in  remembrance  that  I  have  no  long  time  to  continue  in  this  life, 
and  that  it  is  my  duty  to  settle  and  dispose  of  that  small  remainder  of 
estate  which  it  has  pleased  God  in  his  mercy  and  goodness  to  preserve  to 
me,  when  so  many  virtuous  men  have  lost  all  their  possessions  through  the 
calamities  of  these  unhappy  times,  do  make  this  my  last  will  and  testa- 
ment. First,  I  commend  my  soul  to  the  Lord  of  life,  trusting  that  through 
the  merits  and  satisfaction  of  his  Son  1  shall  obtain  pardon  for  my  many 
transgressions;  and  that,  having  finished  these  4ays  of  misery  and 
tality,  I  shall  inherit  everlasting  quiet ;  and  I  give  my  body  to  the 
whereof  it  was  made,  to  be  decently  interred,  without  any  superfluous 
charge  or  expense,  in  humble  hope  that  it  will  rise  a  glorious  body  at  the 
general  resurrection. 

By  the  following  extract  from'  the  will  of  the  late  Mr.  Burke,  it  will  be 
seen  that  his  sentiments  on  this  point  coincided  with  those  above  expressed. 
First,  according  to  the  ancient,  good,  and  laudable  custom,  of  which 
my  heart  and  understanding  recognize  the  propriety,  I  bequeath  my 
soul  to  God,  hoping  for  his  mercy  through  the  only  merits  of  our  Lord 
"  and  Saviour  Jesus  Christ.  My  body  I  desire,  if  I  should  die  in  any  place 
very  convenient  for  its  transport  thither  (but  not  otherwise),  to  be  buried 
in  the  church,  at  Beaconsfield,  near  to  the  bodies  of  my  dearest  brother 
"  and  my  dearest  son,  in  all  humility  praying  that,  as  we  have  lived  in 
"  perfect  unity  together,  we  may  together  have  a  part  in  the  resurrectioa 
"  of  the  just." 
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interred,  without  any  unnecessary  pomp  or  expense,  in  sucfr 
spot  as  my  executors  may  think  convenient  and  proper  for 
that  purpose.    In  the  first  place,  I  charge  all  my  estate  and* 
effects,  of  every  description,  with  the  payment  of  my  debts, 
funeral  and   testamentary  expenses,  and  such  legacies  as  I 
shall  hereinafter  bequeath;  and  subject  thereto,  I  give  de- 
vise and  bequeath  unto  my  friends  R.  and  S.  all  my  mes- 
suages farms  lands  e3tates  and  hereditaments,  with  the  ap- 
purtenances, wheresoever  situate;  and  also  all  my  personal 
estate  and  effects  whatsoever  and  wheresoever,  to  and  to  the 
use  of  tfiem  the  said  R.  and  S.,  their  heirs  executors  admi- 
nistrators and  assigns  for  ever,  upon  the  trusts,  nevertheless.  ^J?8.*?*01"  *irc* 

3  *  i  *        i      .  ,  i.i  i  i   a11  lns  Property; 

and  to  and  for  the  intents  and  purposes,  and  with  under  and  to  trustees. 
subject  to  the  several  powers,  provisos,  limitations,  and  de- 
clarations hereinafter  limited,  expressed,  and  declared,  of  and 
concerning  the  same  respectively,  (that  is  to  say,)  upon  trust,  Upon  trust  out  - 
that  they  or  the  survivor  of  them,  or  the  heirs  executors  ad-  of  }he  l?nt8  „ 

.   .  .  and  profits  of 

nunistrators,  or  assigns  of  such  survivor,  as  long  as  they  or  he  his  messuages 

shall  continue  to  receive  the  rents,  issues,  and  profits,  of  any  ^eli^tokeep 

of  my  said  houses  tenements  and  hereditaments,  under  the  them  in  good 

dispositions  of  this  my  will,  or  any  of  them,  do  see  that  the  g^dfromfire.^ 

same  are  kept  in  all  substantial  and  necessary  repair,  and  that 

the  same,  or  such  as  have  usually  been  insured  from  damage  by 

fire,  be  still  kept  insured  to  such  value  and  amount  as  has 

been  usual  with  regard  to  the  same  respectively,  taking  care 

that  the  expense  of  such  repairs  or  insurances  fall  respectively 

upon  the  person  or  persons  beneficially  interested  in  the  same 

under  the  provisions  of  this  my  will;  and  that  in  case  any 

such  loss  or  damage  shall  happen,  the  money  to  be  received' 

upon  or  by  means  of  such  insurance  or  insurances  may  be  laid*  And  to  layout 

out  in  reinstating  the  same  respectively,  and  da  retain  and  ap~  cefreTu^ntiie 

ply  so  much  of  the  rents  and  profits  aforesaid  as  shall  be  ne-  in?aranccs  in 

*  reinstating  the 

cessary  in  that  behalf  respectively ;  and  subject  and  without  premises  de- 
prejudice  to  such  the  aforesaid  trusts,  upon  trust,  out  of  so  J^J^^  * 
much  of  the  said  rents  and  profits  of  all  my  said  messuages 
and  tenements  as  shall  remain  unapplied  to  the  purposes  afore- 
*id,  and  out  of  all  the  rest  of  my  estates  and  effects  herein- 
before devised  and  bequeathed,  to  pay  unto  ray  wife  E.C.,or  to  Tnon  t        ^ 
such  person  or  persons  as  she  6hall,  by  writing  under  her  hand,  annuity  to  his 
aPpoint  to  receive  the  same,  the  yearly  sum  of  700/.  of  lawful  mo-  diced  on  he*." 
ney  of  Great  Britain,  as  long  as  she  shall  live  and  continue  my  mrtn7ins 

n/  a  again. . 

widow ;  tod  if  she  shall  marry  again,  my  will  is,  that  the  said 
annuity  of  700/.  shall  be  reduced  to  300/.  of  like  lawful  money ; 


*§4 


And  sncn 


subject  to  hit 
debts  or  en- 
gagements* 
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(he  said  annuities  of  700/.  or  300/.,  as  the  case  may  happen, 
to  be  paid  half-yearly  by  equal  payments  on  every  24th  flay 
Of  June  and  25th  day  of  December  in  eveiyyear,  nod  a  pro- 
portionate part  of  such  half-yearly  payment  (if  any}  a*  atoll 
be  accruing,  and  not  have  actually  accrued  dues  it  the  time 
of  her  decease.    The  first  payment  of  the  said  yearly  *inr  of 
700/-  to  commence  and  be  made  to  her  on  the  first  of  those 
days  which  shall  happen  after  nay  decease,  and  the  first  pay- 
ment of  the  said  yearly  sum  of  300/.  to  begin  and  take  place 
on  the  first  of  those  days  which  shall  happen  after  sucb  is*- 
mmm sequent  marriage  of  my  said  wife.    And  my  will  ia  witk  re- 
duced annuity   ^^^  j0  t^e  fast-mentioned  annuity  or  yearly  sum  of  SOW. ; 
her  excYusiveW  that  the  same  may  be  paid  into  the  bands  of  the  said  E.  C, 
lldCnohtUtobe     or  unto  8Uch  P*1"800  or  persons  as  she  shall  appoint,  exclu- 
sively of  any  such  after-taken  husband,  who  is  not  te  falter- 
meddle  therewith,  nor  is  the  same  or  any  part  thereof  to  be 
subject  in  any  manner  to  such  husband's  control,  debts,  or 
engagements.    And  I  will  and  declare  that  the  receipts  of  a*y 
said  wife,  or  of  such  person  or  persons  as  she  shall  appoint  te 
receive  the  said  annuity,  or  tlie  arrears  thereof,  shall,  notwith- 
standing any  such  coverture,  be  good  and  effectual  release* 
and  discharges  for  the  same  or  so  much  thereof  as  shall  thereto 
be  expressed  to  have  been  received.  And  T  further  desire  that 
my  said  trustees,  or  the  trustees  or  trustee  for  the  time  being, 
out  of  the  rent  8,  issues,  profits,  and  proceeds  of  all  my  said  estates 
and  effects,  real  and  personal,  but  subject  to  all  and  every  the 
trusts  aforesaid,  and  to  the  annuity  hereinbefore  directed  to  be 
paid  to,  or  to  the  appointment  of,  my  said  wife,  do  and  shall  pay 
unto  my  sister  G.  C.  widow  of,  &c.  or  to  sock  person  or  per- 
sons as  she  shall  by  writing  under  her  hand  appoint  to  receive 
the  same  during  her  life,  the  yearly  sum  of  50/.  of  lawful  moriey 
of  Great  Britain,  by  equal  half-yearly  payment*,  o»  the  84tk 
day  of  June,  and  the  25th  day  of  December,  in  every  year, 
the  first  payment  to  commence  and  be  made  on  the  first  of 
those  days  which  shall  take  place  after  my  death ;  and  also  do 
and  shall  out  of  the  same  rents,  issues,  profits,  and  proceeds, 
And,  subject  to  but  subject  and  without  prejudice  to  the  aforesaid  trusts  and 

such  trusts  SS  t  •  *  ••  r*t    -r  _  *_ 

aforesaid,  to  to  the  said  annuities,  pay  unto  my  niece  C  L*.,  or  onto  such 
SeMid states  Pcr60n  or  P**"8***8  as  8^e  shall,  by  writing  under  her  hand,  ap- 
and  effects        point  to  receive  the  same,  during  her  life,  the  yearly  ami  of 

WZ£2?b£  10U  of  like  lawful  mon*y>  ^  like  half-yearly  payments,  and 
inises,  for  the    the  first  payment  thereof  to  be  made  or  the  same  day  as  before* 

use  and  benefit  ,.         ,   .  ...  .     .,         •  >  ^-o.  ..&-*-- 

of  his  eldest      mentioned  in  respect  to  the  antMKty  gtveu  te  my  sent  anter 


To  pay  other 
annuities. 
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G.  C;  and  subject  to  the  several  trusts  and  annuities  aforesaid,  son,  and  a»  to 

i  *  .«i  <•    it        j  all  hit  other 

do  and  shall  stand  and  be  seised  and  possessed  of  all  and  every  estates  and 
my  aforesaid  real  and  personal  estate  so  devised  and  be-  ^^^benefit 
queathed  to  my  said  trustees  as  aforesaid,  upon  the  trusts  fol-  of  another 
lowing,  (that  is  to  say)  as  to  my  said  hereinbefore-mentioned  S0Da 
hereditaments  and  premises,  situate  at  L.  in  the  county  of  K., 
and  at  B.  and  C,  in  the  county  of  R.,  for  the  sole  benefit  of  my 
eldest  son  T.  C.,  his  heirs  and  assigns  for  ever.   And  as  to  all 
the  residue  of  my  property  hereinbefore  devised  and  be- 
queathed as  aforesaid,  in  trust  for  the  sole  benefit  of  my  son 
J.  C.  his  heirs,  executors,  administrators  and  assigns,  for  ever. 
And  I  do  hereby  authorize  and  request  the  said  trustees  or  To  contribute 
trustee  for  the  time  being,  so  to  pay  and  provide  for  the  pay«  «i»«|,y  to.  l.h« 
ment  of  the  said  several  annuities  hereinbefore  made  payable 
oat  of  my  general  property  as  before-mentioned,  as  that  the 
beneficial  shares  of  my  said  two  sons,  T.  C.  and  J.  C,  be  taade 
contributory  to  and  onerated  with  such  payments  in  equal  pro- 
portions, or  as  nearly  equal  as  circumstances  will  permit,  or 
can  conveniently  be  done;  and  for  facilitating  such  purpose 
and  the  general  objects  of  my  will,  to  keep  separate  accounts  separate  ac- 
crf  the  rents  profits  and  proceeds  of  the  said  beneficial  shares,  f ount8*> b* 

»»   i     i         ■         i        ■  •  A*     x  »i  -i  «    ««  keptof  thedis- 

And  I  do  hereby  also  direct,  that  until  my  said  sons  shall  re-  tinct  shares-. 
spectively  attain  the  age  of  24  years,  my  said  trustees  or  trus- 
tee for  the  lime  being  shall  receive  all  the  rent?,  profits,  and 
proceeds  of  all  my  said  estates,  property,  and  effects,  and  out 
of  the  surplus  which  shall  remain  in  their  hands  after  discharg- 
ing the  said  trusts  and  paying  the  said  annuities,  and  all  ar- 
rears thereof,  pay  and  allow  out  of  their  said  respective  bene- 
ficial shares  for  the  maintenance  and  edncation  of  my  said  *|rovkionfor 

•»     ■  i        ■     ii  b  *  r*.  the  education 

sons,  until  they  respectively  shall  attain  the  age  of  SI,  any  and  support  of 
annua)  sum,  not  exceeding  200/.  per  annum ;  and  after  they  JjJ^JnS?^.. 
shall  have  attained  the  age  respectively  of  21  years,  and  until  spective shares. 
they  shall  respectively  have  completed  the  24th  year  of  their 
age,  any  anftual  sum,  not  exceeding  300/.  according  to  the 
opinion  of  their  guardians,  of  the  wants  of  their  respective 
situations.    And  1  hereby  appoint  my  said  wife,  E.  C,  toge-  Their  educa- 
ther  with  the  said  R.  and  S.,  the  guardians  of  my  said  children,  *«>■;  «-on6d«d 

i     ii  i  1 1    ■     •     t  /  i  ■       to  their  moiber 

and  commit  wholly  to  them,  and  their  love  and  prudence,  the  and  trustees, 
education  and  management  of  my  said  two  sons,  only  that  to  minted*  *P 
either  or  each  of  my  said  sons,  electing  to  pursue  one  of  the  guardians. 
three  learned  professions,  divinity,  law,  or  physic,  and  with  ^eunmsrsi- 

,    .  ,.  r  A  •  -      i-      ,.  *       ,  ties  and  learn- 

their  or  his  own  consent  and  express  inclination,  fixed  as  a  ed  and  liberal 
student  in  either  of  our  tw<\  English  universities,  I  request  my  ^m^ndcV"5" 
trustees  or  trustee,  for  the  time  being,  to  advance  and  pay 
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over  and  above  such  suitable  allowance  as  aforesaid,  the  gross 
sum  of  100/.  in  order  to  enable  him  or  them  to  purchase  a 
competent  collection  of  books,  which  sum  of  money  1  request 
the  said  guardians  of  my  said  children  to  see  laid  out  in  the 
purchase  of  such  books  pnly  as  are  proper  and  safe  to  be 
perused  and  studied  by  them.    And  I  desire  it  to  be  under- 
stood to  be  my  wish  and  desire,  that  my  said  sons  should  fol- 
low liberal  and  learned  professions,  and  receive  an  academical 
education  at  the  university  of  Oxford  or  Cambridge.     And  I 
declare  my  will  to  be,  that  my  said  sons,  as  and  when  they 
shall  severally  have  attained  the  age  of  24  years,  shall  respect^ 
ively  become  entitled  to  receive  the  entire  rents,  profits,  and 
proceeds  of  their  respective  shares  of  the  said  trust  property,  to 
which  they  will  be  entitled,  under  and  by  virtue  of  this  my 
will,  subject,  and  without  prejudice  to  the  interests,  charges, 
annuities,  and  trusts  hereinbefore  mentioned.    And  I  do  here- 
by direct  that  as  and  when  my  said  sons  shall  severally  have 
completed  the  said  age  of  SI  years,  if  the  said  several  annuities 
hereinbefore  bequeathed  shall  previous  to  that  time  have 
ceased  to  become  payable,  or  as  soon  after  their  severally  at- 
taining that  age  as  the  aforesaid  annuities  shall  cease  to  be- 
come payable  under  this  my  will,  the  said  R.  and  S.,  or  the 
survivor  of  them,  or  the  heirs  executors  or  administrators  of 
such  survivor,  shall  convey,  assign,  transfer,  pay  and  make 
over,  by  proper  and  effectual  conveyances,  transfers,  payments, 
and  assurances  in  the  law,  to  such  of  my  said  sons  as  shall  have 
so  completed  the  S4tb  year  of  his  age,  all  the- legal  estate  and 
interest  of  and  in  his  share  of  the  surplus  of  my  said  real  and 
personal  property,  estate,  and  effects,  remaining  after  the  dis- 
charge of  the  aforesaid  trust,  and  payment  and  satisfaction  ot 
the  said  several  annuities,  charges,  and  allowances,  in  the  raan- 
And  when  the    ner  hereinbefore  mentioned.   And  furthermore,  my  will  is,  that 
attained  24        when,  and  as  soon  as  either  of  my  said  sons  shall  have  cora- 
then  upon         pleted  the  24th  year  of  his  age,  if  he  shall  consent  to  give  such 
curity  for  the    security,  and  execute  such  deeds  and  assurances,  as  to  the  sa- 

Snnito0dielr  ^8fact'on  °t  ^e  sa^  trustees  or  trustee,  for  the  time  being, 
shares^o  be  shall  sufficiently  bind  and  secure  the  regular  payment  of  his 
themabnolute-  proportional  contribution  towards  the  said  several  annuities 
h-  hereinbefore  bequeathed,  the  legal  estate  of  and  in  the  said 

several  species  and  kinds  of  property,  constituting  such  bis 
said  share  above  given  to  hiin,  or  intended  so  to  be,  (subject, 
and  without  prejudice  to  any  of  the  hereinbefore  mentioned 
beneficial  interests  and  charges,)  shall  forthwith  be  transferred 
and  made  over  to  him,  his  heirs  executors  administrators  and 
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-assigns,  absolutely  for  ever.    "And  I  do  hereby  further  declare  *»  Cl?efcithc' 

my  will  to  be,  that  if  either  of  my  said  sons  shall  happen  to  de-  his  share  to 

part  this  life,  before  he  shall  attain  24  years  of  age,  (2)  and  8umve- 

without  having  been  mv/ied,  all  his  aforesaid  beneficial  estate 

and  interest,  given  to  or  intended  for  him  by  this  my  will, 

remaining   after   the   full   discharge  of  such  payments  and 

arrears,  as  are  hereby  charged  upon  the  same,  or  the  same  is 

hereby  in  any  wise  made  liable  to,  and  subject  to  such  of  them 

as  shall  still  be  payable  thereout,  or  charged  thereupon,  shall 

go  and  belong  to  the  surviving  brother,  and  be  subject  to  such 

and  the  same  provisos,  restrictions,  and  powers,  to  which  all 

my  said  property  and  effects  have  hereinbefore  been  made 

liable.   And  in  case  both  my  said  sons  shall  depart  this  life  be-  ^"? in  GM*  ,„ 

*        .■  i     i.  i       r?A  ■  «    i     .  i  both  sons  shall 

fore  they  shall  attain  the  24th  year  of  their  age,  and  unmar-  die  before  24, 
ried,  my  will  is,  that  the  said  R.  and  S.,  or  the  survivor  of  ^et^aeiuil 
them,  or  the  heirs  executors  and  administrators  of  each  sur-  the  trust  es- 
vivor,  do  and  shall,  with  the  consent  of  the  said  E.  C,  if  she  effects^aod 
be  then  living,  and  if  she  be  dead,  of  their  or  his  own  proper  y,C8t  ?*  P1"0- 

i  ii         it*  /•«!••«  .         .   .  duceinthe 

authority,  sell  and  dispose  of  all  the  said  property  hereinbefore  funds,  and 
devised  to  them,  both  real  and  personal,  either  together  or  in  Sefeofn""""8* 
parcels,  by  public  auction  or  private  contract,  for  the  best  price  trust,  to  pay 
or  prices  in  money  which  can  be  reasonably  obtained  for  the  ud  dividends 
same,  and  convey  the  same  accordingly.    And  I  will  and  de-  to  Ms  wife  for 
dare,  that  the  receipt  or  receipts  of  my  said  trustees,  or  the  he/death,  to 
trustees  or  trustee  for  the  time  being,  shall  be  a  sufficient  dis-  l^an!uer  an.d  . 
charge  or  discharges  to  the  purchaser  or  puchasers  thereof,  or  pal  to  such 
of  any  part  thereof,  for  the  money  for  which  the  same,  or  any  Ju^shipe* 
part  thereof,  shall  be  so  sold  as  aforesaid,  and  such  purchaser  &c- as  te»t*- 
or  purchasers,  his  her  or  their  heirs,  executors,  administrators  point,  andVn 
or  assigns,  or  any  of  them,  shall  not  be  answerable  for  any  def»»ltofaP- 

.       .  .  •       •   '         #  pomtment  to 

loss,   non-application,  or    misapplication   of  such  purchase-  and  among 

-  ,  testator's  next 

(2)  If  real  or  personal  property  be  given  to  A.,  and  if  A.  die  before  a  nf  ,    . 

certain  age,  then  to  B.,  upon  A.'s  dying  before  the  age  mentioned,  in  the  0f  the  devisee 

life  of  the  testator,  the  devise  or  bequest  does  not  lapse,  but  will  operate  in  remainder, 

immediately  on  the  testator's  death,  for  the  benefit  of  B.    Northey  v.  *^fj£ejjj£" 

Strange,  1  P.  Wms.  842.    Upon  the  same  principle  of  construction,  where  dies  before  the 

property  is  given  to  several  persons,  as  tenants  in  common,  the  clause,  ex-  testator. 

tending  the  bounty  to  survivors,  is  of  use  to  prevent  a  lapse;  and  the  word 

turvivors  will  not  make  the  interest  a  joint  tenancy,  if  the  intent  to  make  a  The  limitation 

tenancy  in  common  appear  by  the  will.  Thus,  if  the  devise  be  to  A.,  B.,  and  OTer.to  thc 

„  «.v.  a««  survivors,  after 

C,  to  be  equally  divided  between  them,  and  the  survivors  and  survivor  of  a  devise  to 

them,  it  is  a  tenancy  in  common,  by  virtue  of  the  words  equally  between  persons  as  te- 

them$  and  the  words  survivon  and  $urvivor  of  them  are  to  be  understood  """J*  i*  ^"l" 

"  mon,  prevents 

of  such  of  them  as  shall  be  living  at  the  testator's  death.    See  1  P.  Wms.  7.  a  lapse, 
note. 
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money,  or  any  part  thereof.   And  I  give  and  bequeath  the  mo- 
ney arising  from  such  sale  or  sales  to  the  said  R.  and  S.,  their 
executor*,  administrators  and  assigns,  upon  trust  that  they,  or 
the  survivors  er  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  do  and  shall  place  out  and  invest  the 
same  in  or  upon  any  of  the  parliamentary  stocks  or  funds  of 
Great  Britain,  and  do  and  shall  vary  and  transpose  such  stocks 
for  other  securities  of  the  like  nature  when  and  so  often  as  it 
shall  seem  meet  to  them,  and  do  and  shall  pay  the  interest  and 
dividends  of  the  same  unto  my  said  wife  E.  C,  as  long  as  she 
shall  live,  or  to  such  person  or  persons  as  she  shall  appoint  to 
receive  the  same;  and  from  and  immediately  after  her  decease, 
upon  trust  that  they,  the  said  trustees,  or  the  trustees  or  trus- 
tee for  the  time  being,  do  and  shall  pay  or  transfer  all  such 
principal  monies,  stocks,  funds  and  securities,  unto  such  per- 
sons, in  such  parts  shares  and  proportions,  at  such  days  and 
times,  and  with  under  and  subject  to  such  powers,  restrictions, 
limitations  over  and  conditions,  as  I  may  hereinafter  direct  or 
appoint  in  any  future  will,  codicil,  testamentary  paper,  or  other 
writing  under  my  hand;  and  in  case  I  shall  make  no  such  di- 
rection or  appointment  in  respect  thereof,  or  shall  dispose  only 
of  part  thereof,  then  my  will  is,  that  my  said  trustees  or  the 
trustee  for  the  time  being  do  and  shall  dispose  of  all  such  the 
said  principal  monies,  stocks,  funds  and  .securities,  or  so  much 
thereof  as  shall  remain  unappointed  and  undisposed  of  by  me, 
by  any  subsequent  will  or  codicil,  or  testamentary  paper,  or 
other  writing  as  aforesaid,  to  and  amongst  my  nearest  kindred, 
precisely  in  the  manner  in  which  the  statute  made  for  the  dis- 
tribution of  intestates9  effects  would  have  disposed  of  my  per- 
Tnii^tos€ii  80na^  property  in  casq  of  my  dying  wholly  intestate.    And  I 
and  dispose  of   give  to  the  said  R.  and  S.,  whom  I  also  constitute  and  appoint 
Mraooid  estate  executors  of  this  my  last  will  and  testament,  full  power,  with 
which  it  may     the  privity  consent  and  approbation  of  my  said  wife,  if  she 
to  be*for  the      shall  be  living,  and  if  she  shall  be  dead,  then  of  their  own  au- 
benefitofthe     thority  to  sell  and  dispose  of  any  part  of  my  said  personal 

younger  son  to  J  r  *    *  *  r 

dispose  of,  on-  estate  and  chattels  real,  for  the  most  money  that  can  be  ob- 

hareau^ed  tained  for  the  same,  if  they  shall  deem  such  sale  or  disposal  to 

the  age  of  24,  be  for  the  benefit  of  my  said  personal  estate,  until  my  said  son, 

full  possession  J-  C.,  who  is  to  become  entitled  thereto  under  this  my  will, 

dCTtte^m.1111"  ^"^  have  atta*ne<*  k'8  age  of  24  years.    And  I  request  them, 

The  proceeds  as  such  executors,  to  call  in  any  debts  due  to  me  upon  bond  or 

in  atockldtoUt  otherwise,  but  so  nevertheless  as  to  give  a  reasonable  time  to 

accumulate  till  my  bond  debtors  to  discharge  the  same  respectively,  provided 

tided!11  U  Cn"  the  interest  be  regularly  paid,  and  the  principal  be  not  imme- 
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diately  wanted  for  the  purposed  and  provisions  of  this  my  will, 
or  some  or  one  of  them.    And  my  will  is,  that  all  such  part  of 
my  pergonal  estate,  and  the  growing  proceeds  thereof,  as  like- 
wise the  rents,  issues,  and  profits  of  all  my  real  and  leasehold 
estates,  remaining  in  the  hands  of  my  said  trustees  or  the 
trustee  for  the  time  being,  after  discharging  all  the  said  several 
trusts,  and  keeping  down  the  said  several  annuities  above 
granted,  as  shall  not  be  wholly  in  the  disposition  of  one  of  my 
arid  sons,  by  virtue  of  the  beneficial  estate  and  interest  herein- 
before given  to  him,  until  the  same  shall  be  in  the  actual  posses- 
sion and  disposition  of  my  said  sons  respectively,  by  virtue  of 
the  provisions  of  this  my  will,  or  some  or  one  of  them,  shall 
be  invested  and  laid  out  in  the  purchase  of  stock,  in  such  of  our 
public  and  parliamentary  funds,  as  the  said  trustees  or  trustee 
shall  think  most  advantageous  and  desirable,  and  be  permitted 
fend  eansed  (p  accumulate  in  the  nature  of  compound  interest, 
until  the  capital  shall,  by  virtue  of  some  or  one  of  the  aforesaid 
provisions  of  this  my  will,  be  respectively  transferable  to  the 
persons  beneficially  entitled  to  it  under  the  above  dispositions, 
for  the  benefit  of  such  his  estate  and  interest;  provided  always, 
that  the  said  trustees  or  trustee  as  aforesaid  do  and  shall  keep 
distinct  and  separate  accounts  of  the  stock  to  be  purchased 
as  aforesaid,  so  as  to  correspond  with  and  relate  to  the  distinct 
titles  and  shares  of  my  said  sons,  under  my  will  as  aforesaid* 
And  I  further  desire  and  direct,  that  if  either  of  my  said  sons,  if  either  of  bis 
having  completed  the  21st  year  of  his  age,  shall  be  in  treaty  Sijfaf a** 
for  a  marriage,  becoming  his  condition,  education,  and  family,  suitable  mar- 
and  such  as  shall  be  fully  approved  of  by  my  said  wife,  if  she  be  2Vwith  the 
then  living,  and  the  other  guardian  or  guardians  appointed  by  consent  of  hu 
this  will,  and  if  such  guardians  shall  be  Ahen  all  dead,  by  the  guardians, 
said  trustees  or  trustee  for  the  time  being,  be  may  be  enabled,  SSJ^J^tJ* 
notwithstanding  be  maybe  under  the  age  of  24,  by  tbesaid  make  a  suitable 
trustees  or  trustee,  to  make  a  suitable  legal  settlement  of  all  or 
some  part  of  his  share  of  the  real  or  personal  property  to  which 
he  will  be  entitled  .tinder  this  my  will,  upon  such  intended 
marriage,    the    terras    and   provisions  of  which  settlement 
shall  be  in   his  own  discretion:  provided  only  that  he  en-        * 
ters   into    such   bonds   and    covenants,   and    executes  such 
reasonable  other  assurances,  as  shall  be  deemed  by  the  said 
trustees  or  trustee  as  aforesaid  sufficient  to  bind  and  se- 
cure to  the  persons  entitled  to  any  annuities  or  benefits  out 
of,  or  charged  upon  his  said  share  or  division  of  my  testa- 
mentary property,  the  full  and  regular  payment  and  satis- 
faction thereof.    And  it  is  my  will,  that  upon  such  marriage, 
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with  such  consent,  and  at  such  age  as  aforesaid,  of  either  of 
my  said  sons,  he  shall  have  all  the  benefit  and  privileges  which 
have  hereinbefore  been  provided  for  him  on  his  attaining  the 
age  of  24 ;  and  that  the  whole  property  given  to  him  by 
my  will  shall  upon  the  said  annuities  and  charges  being 
cured,  as  aforesaid,  ultimately  and  absolutely  vest  in  him,  dis- 
charged of  the  said  contingency  of  survivorship  in  the  other  bro- 

wife^id*     ther-   And  l  dec,are  roy  wil1  to  be> that  if  mJ  ^  wife>  E-  c-> 

claim  her  set-  shall  insist  upon  receiving  her  jointure  of  900/.  per  annum, 
then  AeU to  w^ich  was  settled  upon  her  by  our  marriage  settlement,  bear- 
take  no  benefit  jng  date  the  19th  day  of  February,  1778,  gnd  secured  by  way 

of  rent  charge  upon  some  of  the  hereditaments  add  premises 
above  devised  to  my  said  trustees,  upon  the  trusts  hereinbefore- 
mentioned,  she  shall  take  no  benefit  under  this  my  will ;  but 
the  same,  as  far  as  respects  any  provision  for  her,  or  disposition 
in  her  favour,  shall  be  void,  and  of  no  manner  of  effect :  and 
in  the  event  of  her  attempting  to  enforce  her  claims  to  each 
jointure,  or  any  part  thereof,  by  any  of  the  powers  or  reme- 
dies given  to  her,  or  her  trustees,  by  the  said  settlement  for 
that  purpose,  I  do  direct  that  in  every  such  case  the  trustees 
or  trustee  for  the  time  being,  under  this  my  will,  do  and  shall, 
instead  *  of  paying'  to  my  said  wife  the  annuity  or  annuities 
hereinbefore  provided  for  her,  or  any  part  thereof,  make  such 
disposition  of  the  rents  and  profits  of  my  said  estates,  hereby 
devised  to  them,  and  which  they  are  hereby  empowered  to 
receive,  as  that  my  eldest  son,  for  whose  share  the  estates 
charged  with  the  said  jointure  are  hereinbefore  intended,  may 
receive  a  complete  indemnification,  and  the  just  proportion 
between  my  two  sons,  as  to  the  benefit  to  be  derived  to  them 
under  this  roy  will,  may  be  equally  preserved  and  maintained. 
[The  proper  clauses  for  the  safety  and  indemnity  of  the 
trustees.] 

And,  lastly,  I  do  hereby  solemnly  revoke  all  former  wills  and 
testaments  at  any  time  heretofore  by  me  made,  and  declare 
this  only  to  be  my  last  will  and  testament. 


A«?0  Directions  for  a  Settlement,  $c.  *6* 


No.  13. 


A  Will,  comprising  directions  for  a  Settlement  of  freehold, 
copyhold,  and  leasehold  estates }  with  various  limitations,  and 
gifts  of  annuities  and  rent  charges;  containing  also  bequests 
of  chattels^  and  sums  of  money. 

I,  J,  W.,  of————,  do  make  this  my  last  will  and  tes- 
tament, in  manner  and  form  following.  I  desire  to  be  decently 
interred  at  ,  at  the  discretion  of ,  my  exe- 

cutors hereinafter  named;  and  I  give  and  bequeath  unto  my 
wife  A,  all  my  household  goods  and  furniture,  plate,  jewels,  Hi*  furniture, 
watches,  linen,  china,  pictures,  books,  and  wearing  apparel  of  {^g^^tT' 
what  nature  or  kind  soever,  as  well  at  my  town  residence,  as  to  wife  abao- 
at  my  residence  at  ■  aforesaid ;  and  also  all  my  coach-   utely* 

horses,  saddle-horses,  coach,  chaise,  and  other  carriages,  and 
the  harness,  saddles,  bridles,  furniture,  and  other  things  be- 
longing, and  appurtenant  thereto,  together  with  the  live  and 
dead  stock,  farming  utensils,  and  implements  of  husbandry 
whatsoever,  which  shall  be  at  or  upon  or  about  my  estate 

at  $ aforesaid,  at  the  time  of  my  decease,  to  and*  for 

her  own  proper  use  absolutely,  for  ever.     Also  I  confirm  to  Confirms  an 
her,  my  said  wife,  the  surrender  made  to  her  use,  for  life,  of  Ht^^pon* 

my  copyhold  estate  at .    And  I  do  hereby  give  and  her,andadd»a 

devise  unto  her,  my  said  wife,  all  my  freehold  estate,  with  the  c«ut«  on  other 

appurtenances  at  ,  and ,  aforesaid,  to  P**«toes. 

hold  the  same  to  and  for  the  use  of  her,  and  her  assigns, 

for  and  during  the  term  of  her  natural  life,  (if  she  6hall  so 

long  continue  my  widow,)  she  keeping  the  same  in  repair, 

and  paying  the  quit  rents  (if  any)  and  taxes :  and  1  give 

to  her,  during  the  continuance   of  her    respective  estates,  4 

full  power  to  grant  leases  of  the  said   freehold  premises,  With  a  power 

and  also  of  the  said  copyhold  premises,  so  far  as  the  custom  of  of  leM1Dg' 

the  manor  will  allow,  for  any  term  or  terms,  not  exceeding 

three  years,  in  possession,  and  not  in  reversion,  so  as  the  best 

improved  rents  be  reserved  incident  to  the  reversion,  without 

taking  any  fine,  and  the  lessees  be  not  made  dispunishable  for 

waste,  and  so  as  there  be  contained  therein  a  proviso4br  re- 
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entry  for  non-yayment  of  the  rents  thereby  reserved,  and  so 
as  such  lessees  do  execute  counterparts  of  such  leases,  and  co- 
venant for  the  due  payment  of  such  rents.  And  as  to  for  and 
concerning  the  remainder  or  reversion  of  the  said  copyhold 
estate,  so  surrendered  to  the  use  of  my  said  wife  for  her 
life,  expectant  on  her  decease;  and  as  to  the  said  freehold 
premises  hereinbefore  given  to  her  during  her  widowhood, 
from  and  immediately  after  her  decease,  or  second  mar- 
riage, which  shall  first  happen,  and  also  as  to  and  con* 
cerning  all  other  my  manors,  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  situate  and  being  in  the  said  county 

of ,  and  in  the  counties  of and ,or 

elsewhere,  freehold,  copyhold,  and  leasehold,  whether  in  pos- 
session, reversion,  remainder,  or  expectancy,  whereof  1  have 
All  the  residue  power  to  dispose,  I  give,  devise,  and  bequeath  the  same,  and 
°f  hu id*  dato  a**  my  e8tate  an(*  in*epe8t  therein  respectively,  unto  and  to  the 
trustees.  use  of  my  wife,  A.,  and  my  friends and ,  accord- 

ing to  the  nature  of  the  same  estates  respectively  ;  upon  the 
To  raise*  by  trusts,  nevertheless,  and  for  the  intents  and  purposes,  and 
"J?  *  y*-  with  under  and  subject  to  the  powers,  provisos,  and  declara- 
sumg  as  shall  tions  hereinafter  expressed  and  declared  of  and  concerning 
to  make  good  *be  same  respectively,  (that  is  to  say)  upon  trust,  that  theyi 
•ay  deficiency  f|je  g^fl  trustees  or  the  survivor  or  survivors  of  them,  or  the 
sal  estate,  in  heirs  executors  administrators  or  assigns  of  such  survivor, 
SSelf  debts"  ^°  an<*  ^Mh  by  8a*e  or  mortgage,  demise,  or  other  disposition 
&c  of  the  same  several  estates  and  premises,  or  a  competent  part 

thereof,  or  by  with  and  out  of  the  rents  issues  and  profits  to 
arise  therefrom  in  the  mean-time,  or  by  all  or  any  of  the  afore- 
said, or  by  such  other  ways  and  means  as  to  them  him  or  her 
shall  seem  meet,  raise  and  levy  such  sum  or  sums  of  money  as 
shall  be  sufficient  to  make  good  the  deficiency  of  my  personal  es- 
tate, not  specifically  bequeathed,  in  answering  and  satisfying  my 
debts,  legacies,  annuities,  and  funeral  and  testamentary  charges: 
Their  receipts  and  for  facilitating  such  sale  or  sales,  mortgage  or  mortgages, 
charges.  '  w^  am*  declare  that  the  receipt  or  receipts  of  the  said      ■ 

and  — — ,  or  the  survivors  or  survivor  of  them,  or  the  heirs 
executors,  administrators  or  assigns  of  such  survivor,  shall  be 
a  sufficient  discharge  or  discharges  for  thepurchaseormortgage 
money,  agreed  to  be  paid  or  advanced  either  by  way  of  purchase 
or  loan,  for  or  upon  my  said  several  estates  and  premises,  or  any 
part  or  parts  thereof  respectively ;  and  my  will  is,  that  the  per- 
son or  persons  paying  or  lending  the  same,  his  her  or  their 
heirs,  executors,  administrators  or  assigns,  shall  not  be  liable 
to  answer  any  loss,  misapplication,  or  non-application  thereof 
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respectively ;  and,  subject  and  without  prejudice  to  the  afore-'  To  remain 
said  trust,  I  will  and  direct  that  the  said  trustees  or  trustee  for  Jej^  **d  P*~ 
the  time  being  do  and  shall  stand  and  be  seised  and  possessed  and  so  much  of 
of  my  said  several  freehold,  copyhold,  and  leasehold  estates  ^ihoSd^^ * 
and  premises,  or  so  much  thereof  respectively,  as  may  remain  be  sold  for  the 
unsold,  upon  the  following  trusts,  (that  is  to  say)  as  to  my  free-  npon^nEt^to 
hold  estates  and  premises,  upon  trust,  to  convey,  settle,  and  <*nyey  and 
assure  the  same,  subject  to  any  such  mortgage  or  mortgages  as  to  the  uses  af- 
may  be  so  made  as  aforesaid,  to  the  uses  hereinafter  mentioned,  Jj]u»  tncTn^ 
or  so  many  of  them  as  at  the  time  of  such  settlement  shall  be  tent  that  his 
subsisting  or  capable  of  taking  effect,  that  is  to  say,  to  the  use  Ceive™n7a^-~ 
intent  and  purpose  that  my  said  wife  may  receive  thereout  one  urfty  over  and 

**                       i             ,     ■                «  •     -■  „     i.  i   above  the  pro- 
anQUlty  or  yearly  rent  charge  of /.clear  of  all  taxes  and  visions  already 

without  deduction,  for  her  life,  to  and  for  her  own  sole  and  £"£  fn\£curof 
separate  uee  end  benefit,  (over  and  above  all  other  prolusions  dower. 
which  1  have  made  for  her)  but,  nevertheless,  I  do  hereby 
declare  >  that  the  provisions  hereby  made  or  intended  for  and 
in  trust  for  my  said  wife,  shall  be  accepted  by  her  as  and  for 
her  jointure,  and  in  lieu  and  full  satisfaction  of  all  dower  and 
thirds,  or  free  bench  to  which  she  is  can  or  may  or  otherwise 
might  be,  entitled  out  of  all  or  any  of  my  estates  at  the  com- 
mon law,  or  by  custom  :  and  to  the  use  and  intent  that  B.,  the  To  the  use  and 
wife  of  — ~,  may  receive  one  annuity  or  clear  yearly  rent-charge  m^receUe  an 
of  ~— /.  for  her  life,  clear  of  taxes  and  without  deductions,  """"ty  of 
for  satisfaction  of  the  like  yearly  sum  to  the  payment  of  which  And  to  the  fur- 
to  her  I  am  liable :  and  to  the  use  and  intent  that  my  said  ther  use  and 
trustees  and  their  heirs  may  receive  thereout,  upon  the  trusts  trotees^ay1* 
hereinafter  expressed,  the  following  annuities  or  yearly  rent  receive  an  an- 
charges,  clear  of  taxes  and  without  deductions,  for  the. life  of  ufe  of  j!w. 
JantW.,  daughter  of-—-,  that  is  to  say,  so  long  as  she  shall  £^,£2? 
he  under  the  age  of  SI  years,  and!  unmarried,  the  clear  annuity  nonty— v.from 
or  rent-charge  of—/.;  and  after  she  shall  have  attained  the  |Jj^^ 
said  age,  then  the  clear  annuity  or  rent-charge  of —/.  so  and  after  her 
long  as  she  shall  continue  unmarried;  and  after  her  marriage,  u^^fythe  ' 
the  clear  annuity,  or  yearly  rent-charge  of  — ~Z.  for  the  re-  Jjjj[£  *nn^ 
mainder  of  her  life ;  in  trust,  to .  apply  the  said  annuity  or  during  its  con- 
rent-charge  of /.  during  its  continuance,  for  or  towards  ^pmSJS^ 

her  maintenance  and  education,  the  said  annuity  of    ■»'«/•  nance;  the  •*- 
during  its  continuance,  to  her  for  her  absolute  use,  and  that . !_/.  duxin/iu 
of  *-*—-/.  during  its  continuance  into  her  proper  hands,  or  to  {^tttJ?^cv  ** 
her  appointee  or  appointees  in  writing  under  her  hand,  to  the  for  hew  afcso~ 
intent  that  the  same  may  be  for  her  sole  and  separate  use,  ex-  j^tMrd  sum 
clusively  of  her  husband  for  the  time  being,  and  tjaay  not  be  of  — /.  to  be 
subject  to  his  power  or  controul,  debts,  or  engagements,  and  l&  tenant* " 
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use,  exclusive-  for  which  the  receipts  of  her,  or  her  appointee  or  appointees, 
bao?  hCr  hu*"  8^a^  ^  effectual  discharges,  notwithstanding  her  coverture. 

And  to  the  use  and  intent  that  the  several  other  persons  here- 
inafter named  may  receive  out  of  the  same  premises  the  seve- 
ral annuities  or  yearly  rent-charges  hereinafter  mentioned, 
for  their  respective  lives,  clear  of  taxes  and  without  deduc- 
tions, that  is  to  say,  my  sister,  J.  R.,  one  annuity  or  yearly 

rent-charge  of /.  for  her  life;  H.  D.  (husband  of  my  late 

And  to  the  use  sister,  M.  D.)  one  annuity  or  yearly  rent-charge  of  L  for 

the  s^ralthat  his  life  5  ^  niece  M- A-  (daughter  of  my  said  late  sister)  one 

other  persons  annuity  or  yearly  rent-charge  of         L  for  her  life ;  my  niece 

maylrecefre  E.  B.  (daughter  of  my  late  sister  E.  S.)  one  annuity  or  yearly 

the  several  an-  rent-charge  of /.  for  her  life ;  E.  B.  (son  of  my  said  niece 

nuities  or  rent    — ,    -•  •  .  »  ■  •      • 

charges  after-    E.  B.)  one  annuity  or  yearly  rent-charge  of /.  for  his  life; 

SeSrwspective  m7  n>ece  J.  M.  (the  wife  of  T.M.)  one  annuity  or  yearly 
lives,  (that  is     rent-charge  of  — /.  for  her  life ;  my  niece  I.  M.  (the  wife  of 

J?5!may*re-     J.  M.)  one  annuity  or  yearly  rent-charge  of L  for  her 

ceire,  &c.  life ;  E.  B.  (my  wife's  brother)  one  annuity  or  yearly  rent- 
charge  of /.  for  his  life;  A.  B.  (my  wife's  sister)  one  an- 
nuity or  yearly  rent-charge  of  — -/.  for  her  life ;  E.  A. 
(daughter  of  N.  J.  deceased)  one  annuity  or  yearly  rent- 
charge  of /.  for  her  life;  E.W,  (my  late  housekeeper) 

one  annuity  or  yearly  rent-charge  of  —  /.  for  her  life ;  and 

J.  P.  one  annuity  or  yearly  rent-charge  of /.  for  his  life; 

all  the  said  several  annuities  or  yearly  rent  charges  herein- 
before directed  to  be  paid  out  of,  and  charged  upon,  the  said 
estates  and  premises  in  such  settlement  to  be  comprised,  to  be 
paid  to  the  said  annuitants  respectively,  by  equal  quarterly 
payments,  (that  is  to  say)  on  the  85th  day  of  March,  the  24th 
day  of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December  in  every  year ;  the  first  quarterly  payment  of  the 
said  annuities  respectively  to  begin  and  be  made  on  the  first 
of  the  said  quarter  days  that  shall  happen  next  after  my  de- 
cease, with  powers  of  distress  and  entry  upon  and  perception 
of  the  rents  and  profits  of  the  same  premises,  to  be  limited 
and  reserved  to  the  said  several  annuitants  in  the  usual  man- 
ner, for  better  securing  and  compelling  the  payment  of  the 
And  subject      said  several  annuities  or  yearly  rent-charges*    And  as  to  the 
thTpowers  and  ^^  estate*  an(*  Premises  so  to  be  charged,  and  subject  thereto, 
remedies  for      and  to  such  powers  and  remedies  for  recovery  thereof  as  afore- 
oTT&*s?~  raid)  *<>  the  use  of  the  first,  second,  third,  fourth,  fifth,  sixth, 
of  testator's      and  all  and  every  other  the  son  and, sons  of  my  body,  lawfully 
successively  in   issuing,  (whether  born  in  my  life-time  or  after  my  death) 
mainde^tohu  wvgrally  anc*  successively, and  in  remainder  one  after  another, 

daughters  at 
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as  they  shall  be  in  priority  of  birth,  in  tail  male;  remainder  tenants  in  tail 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  my  JJ^^**" 
body,  lawfully  issuing,  (whether  born  in  my  life-time  or  after  Remainder  to 
my  death)  in  tail  general,  to  take  as  tenants  in  common  if  embody?  * 
more  than  one,  with  cross  remainders  among  them  as  tenants  5fni^Q?er1V> 
in  Common  if  more  than  one,  in  like  tail  general ;  remainder  life,  and  his 
to  the  heirs  of  my  body,  lawfully  issuing;  and  for  default  of  jJjJJ^t^J. 

such  issue,  to  the  use  of  W.  W.  (son  of  W.  W.  late  of •,  tnent. 

deceased)  and  his  assigns,  for  his  life,  without  impeachment  of 
waste ;  remainder  to  the  use  of  my  said  trustees  and  their 
heirs,  duringr  his  life,  in  trust,  by  the  usual  ways  and  means, 
to  preserve  the  contingent  uses  and  estates,  in  such  settlement 
after  to  be  limited,  from  being  defeated  or  destroyed,  but  tq 
permit  him  and  his  assigns  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  estates  and  premises,  during  his         % 
life,  to  his  and  their  own  use ;  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  sixth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  the  said  W.  W.  the  son, 
severally  and  successively,  and  in  remainder,  one  after  another, 
according  to  their  priority  of  birth,  in  tail  male;  remainder  Remainder  to 
to  the  use  of  my  said  trustees  and  their  heirs,  during  the  life  SbbSw^S^ 
of  my  nephew  J.  J.  upon  the  trusts  hereinafter  declared  con-  io?  the  life  of 
cerning  the  same ;  remainder  to  the  use  of  the  first,  second,  trusts  after  * 
third,  fourth,  fifth,  sixth,  and  all  and  every  other  the  son  and  Jo**10?™111* 
sons  of  the  body  of  my  said  nephew  J.  J.  severally  an^  sue-  of  J.  j.  in  suc- 
cessively, and  in  remainder,  one  after  another,  according  to  ^aJ^11"1***1 
their  priority  of  birth,  in  tail  male ;  remainder  to  the  use  of 
trustees  and  their  heirs,  during  the  life  of  my  niece,  J.  M.,  upon 
the  trusts  hereinafter  declared  concerning  the  same ;  remainder  Same  limlta- 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  sixth,  and  alfd  th^i^faSd- 
aU  and  every  other  the  son  and  sons  of  the  body  of  the  said  Ken. 
J.  M .,  severally  and  successively,  and  in  remainder,  one  after 
another,  according  to  their  priority  of  birth,  in  tail  male ;  re- 
mainder to  the  use  of  the  said  trustees  and  their  heirs,  during 
the  life  of  L.  W.,  upon  the  trusts  hereinafter  declared  con- 
cerning the  same ;  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  sixth,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  the  said  L.  W.,  severally  and  successively, 
and  in  remainder,  one  after  another,  according  to  their  priority 
of  birth,  in  tail  male ;  remainder  to  the  use  of  the  said  trus- 
tees and  their  heirs,  during  the  life  of  J.  L.,  upon  the  trusts 
hereinafter  declared  concerning  the  same;  remainder  to  the 
use  of  the  first,  second,  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  the  said  J.  L.» 
vol.  ii.  2h 
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severally  and  successively,  and  in  remainder  one  after  ano- 
ther, according  to  their  priority  of  birth,  in  tail  male;  re* 
mainder  to  the  use  of  my  trftstees  atad  their  heirs,  during  the 
life  of  my  said  sister,  J.  T.,  upon  the  trusts  hereinafter  ex- 
pressed and  declared  of  and  concerning  the  same;  remfeioder 
to  the  use  of  all  and  every  the  daughters  and  daogbter  of  the 
Said  J.  T.  lawfully  begotten,  or  to  be  begotten*  and  of  all  my 
said  brothers  and  sisters,  lawfully  begotten  or  to  be  begotten, 
in  tail  general,  to  take  as  tenants  in  common,  if  more  than 
one,  with  cross-remainders  among  them  as  tenants  in  common, 
in  like  tail  general ;  remainder  or  reversion  to  the  use  of  my 
And  as  to  the    own  right  heirs.    And  as  to  the  several  and  particular  uses 
ertatoTdi-        anc*  estates  hereby  directed  to  be  limited  in  such  settlement, 
rectedtobe      i0  remainder  to  the  said  trustees  and  their  heirs,  during  the 
Settlement  to     respective  lives  of  the  said  J.  J.,  J.  M.,  L.  W.,  J.  L.,  and 
the  said  trus-     j#  rp    guch  ugeg  an(j  estates  shall  therein  be  declared  to  be  so 

tees,  during  the  •         •  • 

lives  of  the  said  limited  to  the  said  trustees  and  their  hetrs^  during  the  con- 
Lw/j?fc  tin uance  of  the  same  respectively,  in  trust,  not  only  to  pre- 
and  J.  T.,  in  serve  by  the  usual  ways  and  means  the  several  contingent 
topreserve  the  remainders  therein  to  be  limited,  but  to  manage  and  improve 
contingent  re-  ^e  8aj<|  estates  and  premises,  in  such  manner  as  to  them  the 
therein  to  be     said  trustees,  or  the  trustees  or  trustee  for  the  time  being,  shall 

limited,  bnt  to  seem  mee*  anc[  to  receive  the  rents  issues  and  profits  there- 
manage  ana  *  * 

improve  the  of,  and  to  pay  or  apply  the  same,  or  so  much  thereof  as  shall 
benefit  of'the*  remain,  after  retaining  or  discharging  the  expenses  of  repairs 
persons  nest  an(j  improvements,  and  all  taxes  and  other  necessary  out- 
goings, and  the  poundage^  salaries,  or  wages  of  such  person  or 
persons,  agent  or  agents,  as  they  he  or  she  may  think  fit  to 
appoint  or  employ,  to  oversee,  manage,  and  improve,  end 
receive  the  rents,  issues  and  profits  of  the  said  premises,  to  or 
for  the  benefit  of  such  person  or  persons,  as  for  the  time  being 
shall,  under  the  limitations  in  such  settlement,  be  entitled  to 
the  next  estate  of  and  in  the  said  manors  and  premises  therein 
comprised,  expectant  on  the  particular  use  or  estate*  for  the 
time  being,  vested  in  possession  in  my  said  trustees  or  their 
heirs,  in  trust  as  aforesaid,  but  subject  to  a  proviso  to  be  in- 
serted in  such  settlement,  that  if  the  person  or  persons  for  the 
time  being,  entitled  to  such  next  estate,  or  any  of  them,  be  a 
minor  or  minora,  and  unmarried,  then  during  the  period  that 
such  person  or  persons,  or  any  of  them,  shall  be  a  minor  or 
minors,  and  continue  unmarried,  such  part  of  the  net  rents, 
issues,  and  profits  of  the  said  premises  as  such  unmarried 
Directions  for  minor  or  minors  would  be  entitled  to,  if  he  she  or  they  was 
Mda^ioation  or  were  married,  or  adult,  shall  be  disposed  of  by 'the  mud 
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trustees  or  trustee  for  the  time  being,  in  the  following  man-  of  the  rents 
iter,  that  is  to  say,  ariy  sucli  yearly  sum  or  sums,  or  such  part  ^  Se^.111 
thereof,    as  they  he   or  she  in  their  his  or  her  discretion  sons  so  next 
shall  thmi  necessary,  not  exceeding  — -/.  per  annum,  shall  be  minors.*11 
m  applied  for  or  towards  the  maintenance  and  education  of 
such  minor,  or  for  each  oT  such  minors,  if  iriore  than  one, 
trntil  be  or  she  shall  attain  the  age  of  fourteen  years ;  and  after 
that  age,  and  until  he  or  she  shall  attain  the  age  of  eighteen  To  apply  cer- 
yebrs,  or  shall  be  married,  any  yearly  sum  or  sums,  not  ex-  ^?Mm?*£ 

ceedrng /.  per  annum  for  such  minor,  or  each  such  minor,  nance,  varying 

and  after  the  age  of  eighteen  years,  and  until  he  or  she  shall  J^J^iMMfc 
attain  the  age  of  21  yean,  or  be  married,  any  yearly  sum  or 
sums  not  exceeding  — /.  per  annum,  for  such  minor,  or  each 
such  minor;  and  the  surplus  of  such  net  rents  and  profits  as  The  surplus  of 
such  unrbarried  minor  or  minors  would,  if  married  or  adult,  the  said  rents 
be  entitled  to,  remaining  unapplied  for  the  last-mentioned  the  mean  time 
purpose  shall,  during  such  period,  be  considered  as  consti-  to  fall  into  the 
fating  part  of  my  residuary  personal  estate,  and  be  subject  to  tator'sper- 
.the  disposition  hereinafter  made  thereof,  and  to  all  the  trusts  80nale*tate« 
and  powers  in  this  rtiy  will  contained  respecting  the  same. 
Atad  I  will  and  direct  that  there  shall  be  inserted  in  such  set*  Settlement  to 
tlement  a  power  or  proviso  enabling  the  said  W.  W.,  as  and  f™£en*c^r 
when  he  shall  be  in  the  actual  possession  or  entitled  to  the  for  life  to  join- 
rfcnts  issues  and  profits  of  the  said  estates  and  premises  so  to  he^a^marry? 
be  settled  by  deed  or  will,  to  grant,  limit,  settle,  or  appoint 
to,  or  to  the  use  of,  or  in  trust  for,  any  woman  or  women, 
whom  he  shall  happen  to  marry,  (and  that  either  before  or 
after  such  marriage,)  for  and  during  the  natural  life  or  lives  of 
such  woman  or  women  respectively,  for  her  or  their  jointure 
or  jointures,  arid  in  bar  of  her  or  their  dower,  to  take  effect 
immediately  after  his  decease,  any  annual  sum  or  yearly  rent- 
charge,  annual  sum*  or  rent-charges,  not  exceeding /.  by 

the  year,  tax-free  and  without  any  deduction,  to  be  issuing 
otrt  of,  and  to  be  charged  and  chargeable  upon  all  or  any  part 
of  the  said  estates  and  premises,  with  such  powers  and  reme- 
died for  recovering  the  same  when  in  arrear,  and  to  create  and 
limit  such  term  or  terms  of  years,  for  raising  and  better  se- 
curing the  same,  as  to  him  shall  seem  meet.  And  it  is  also  And  also  a 
toy  will,  that  in  such  settlement  there  shall  be  inserted  a  leasing  power. 
power  Or  powers,  enabling  the  said  W.  W.,  and  also  the 
trustees  or  trustee  for  the  time  being  under  such  settlement, 
as  aad  when  they  shall  respectively  be  in  the  actual  possession, 
or  eWfitled  to  the  receij^t  of  the  rents  and  profits,  of  mysfcid 
manors,  he^edMamehtfl,  and  premises,  tfhder  the  limitations 

Sh2 
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therein  contained,  and  also  daring  the  minority  or  minorities 
of  any  such  child  or  children  as  may  be  entitled  to  the  free- 
hold and  inheritance  thereof,  under  such  limitations  as  afore- 
said, to  make  leases  of  all  or  any  part  of  the  said  premises, 
for  any  term  not  exceeding  31  years  in  possession,  and  not 
in  reversion,  or  by  way  of  future  interest,  so  as  there  be 
reserved  in   every  such  lease  the  best  and  most  improved 
yearly  rent,  to  be  incident  to  the  immediate  reversion  of  the 
premises  so  to  be  demised,  that  can  be  reasonably  had  or 
gotten  for  the  same,  without  taking  any  fine,  premium  or 
for  eg  i  ft  for  the  making  thereof,  and  so  as  there  be  contained 
in  every  such  lease  a  condition  of  re-entry  on  non-payment 
of  the  rent  thereby  to  be  reserved,  and  so  as  the  lessors 
execute  counterparts  thereof,  and  do  thereby  covenant  for 
the  due  payment  of  the  rents,  to  be  thereby  reserved,  and 
Settlement  to    fe  not  made  dispunishable  for  waste.    And  it  is  my  will, 
tUio  for  ootig-    that  in  such  settlement  there  shall  be  inserted  a  proviso,  con* 
in|  the  person*  dition  or  clause,  enjoining  the  issue  male  of  ray  said  niece 
the  limitations  J.  M.  within  six  calendar  months  next  after  such  issue  male 
tatortsiir-te*~    sball  come  into  possession  of  the  said  estates  and  premises, 
name.  under  the  limitations  in  such   settlement,  to  assume,  take, 

and  use  the  surname  of  W.  only,  and  to  write  and  sign 
that  surname  only  in  or  to  all  acts,  deeds,  and  instruments, 
and  on  all  other  occasions,  and  for  determining  the  estate 
tail  of  such  issue,  refusing  or  neglecting  to  comply  with 
such  condition,  and  limiting  the  said  estates  and  premises 
over  to  those  who  may  be  next  in  remainder  expectant  on 
such  estate  tail  under  such  settlement,  or  who  would  be 
entitled  to  the  possession  of  the  said  premises  under  the 
limitations  in  such  settlement,  in  case  the  tenant  in  tail  male 
so  refusing  or  neglecting  were  actually  dead,  without  issue 
Settlement  to     male.    And  my  will  further  is,  .that  such  intended  settlement 

^oforem-°"  *a^  conta,n  a    proviso  that    in    case  any  of.  the  trustees 

powering  a  therein  named,  or    any  succeeding  trustee    or  trustee*    in 

substitution  of  *'ie*r  or  any  °'  ^eir  place,  or  places  (whether  introduced 

trustees  to  be  into  the  trusts  therein  contained  by  nomination  or  appoint- 

made  from  A        *        •      *  •         i         i  •  «  ■ 

time  to  time,  ment  as  hereinafter  mentioned,  or  by  representation  of  any  de- 
ceased trustee  or  trustees,)  shall  die,  or  desire  to  be  discharged 
from,  or  refuse  or  neglect  to  act,  or  become  incapable  of  acting 
in  the  execution  of  such  trusts,  or  any  of  them,  it  shall  be  law- 
ful for  the  surviving  or  other  trustees  or  trustee  for  the  time 
being  (whether  he  she  or  they  may  have  been  created  a  trustee 
or  trustees,  by  nomination  or  appointment,  or  have  become  so . 
by  representation  as  aforesaid,)  by  deed  or  instrument,  under. 
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band  and  seal,  attested  by  two  or  more  witnesses,  to  nominate 
and  appoint  any  other  person  or  persons  to  be  a  trustee  or  trus- 
tees in  the  stead  of  the  trustee  or  trustees  so  dying,  desiring  to 
be  discharged,  or  refusing  or  neglecting  to  act,  or  becoming  in- 
capable of  acting  as  aforesaid;  and  a  clause  making  the  usual 
provision  for  vesting  the  trust  estates,  real  and  personal,  ac- 
cording to  such  nomination  or  appointment,  and  for  giving  the 
same  its  full  effect,  and  enabling  the  new  trustees  or  trustee  to 
execute  every  trust  and  power  which  the  old  trustee  or  trustees 
might  have  exercised  if  such  appointment  had  not  taken  place, 
either  alone  or  in  conjunction  with  the  continuing  trustee  or 
trustees  (if  any)  as  the  case  shall  happen  ;  and  also  the  usual  And  the  usual 
danse  for  the  indemnity  of  the  trustees  or  trustee  therein  ty*and tadenT 
named,  their  heirs  executors  administrators  and  assigns,  and  nity  to  tbe 
for  enabling  them  to  'act  with  safety  in  the  execution  of  the 
trusts  of  such  settlement,  and  such  other  clauses  as  are  usual 
in  settlements  of  the  like  kind.   And  as  to  for  and  concerning  Trustee*  to 
my  said  copyhold  and  leasehold  estates  and  premises,  or  so  and  possessed 
much  thereof  as  may  remain  unsold,  for  making  good  the  defi-  ^wtndUjase- 
ciency  of  my  personal  estate  not  specifically  bequeathed,  in  an-  hold  estates 
swering  my  debts,  legacies,  and  funeral  and  testamentary  *££&£&*" 
charges,  I  will  and  direct  that  the  said  trustees,  or  the  trustees  trusts. 
or  trustee  for  the  time  being,  do  and  shall  stand  seised  and 
possessed  of  the  same  respectively,  (subject  to  any  such  mort- 
gage or  mortgages  as  may  be  made  thereof  as  aforesaid,)  upon 
such  trusts,  and  for  such  intents  and  purposes  as  are  hereinbe- 
fore directed  to  be  limited  or  expressed,  of  and  concerning  the 
said  freehold  manors  and  premises  therein  to  be  comprised, 
and  with  under  and  subject  to  such  and  the  same  powers,  pro- 
visos, conditions,  limitations,  and  declarations  as  are  directed 
to  be  contained  therein  concerning  the  same  freehold  manors 
and  premises,  or  as  near  thereto  as  can  or  may  be,  and  the  rules 
of  law  and  equity  and  the  different  natures  of  the  estates  and 
tenures  will  admit.    Provided,  that  it  shall  be  lawful  for  my  SjffiS^ 
said  trustees,  their  executors,  administrators  and  assigns,  as  as  and  when 
and  when  they  in  their  discretion  shall  think  proper  or  see  ^^  proper, 
occasion,  to  renew  the  lease  and  leases  of  all  or  any  part  of  my 
leasehold  premises,  and  pay  the  fines  and  fees,  and  other  ex- 
penses necessary  to  be  paid  for  such  renewal  or  renewals,  out 
of  any  monies  which  may  be  in  their  hands  by  virtue  of  this  my 
will,  and  to  rebuild  or  repair  all  or  any  of  the  messuages  or 
tenements,  to  be  demised  by  such  renewed  lease  or  leases,  (if 
such  renewal  shall  be  obtained  on  terms  of  rebuilding  or  re- 
pairing,) and  to  pay  the  expenses  of  such  repairing  or  rebuild- 
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An  tbe  renew- 
ed leases  to  be 
vested  in  the 
trustees  upon 
the  same 
trusts. 


Trustees  to 
make  leases  In 
tbe  mean  time 
until  the  es- 
tates are  sold, 
upon  the  same 
terms  as  above 
mentioned  in 
respect  to  the 
leases  to  be 
made  under  the 
power  for  that 
purpose  to  be 
inserted  in  the 
settlement. 


To  appoint 
persons  to, 
oversee  and 
manage  the 
property,  and 
to  receive 
rents,  and  to 
allow  them 
proper  salaries. 

Pecuniary  le- 
gacies. 

To  his  wife  a 
sum  for  her 
immediate  oc- 
casions. 

To  his  execu- 
tors for  their 
trouble. 

Advance  of 
wages  to  serv> 


fag)  fa  I'te  monger  as  I  have  greeted  with  respect  to  tbe 
penses  of  such  renewal  aforesaid;  all  which  ?e$ewed  leases 
sjiall  be  vested  in  them  tbe  said  trustees,  their  executors  ad- 
ministrators and  assigns,  upon  the  same  trusts  find  for  tbe  same 
intends  and  purposes,  and  with  under  furf  subject  to  the  same 
powers  provisos  conditions  and  declarations^  as  a?e  contained 
an4  referred  to  in  this  my  will  concerning  the  present  subsisting 
leases,  or  the  premises  therein  comprised.  Provided,  pod  my 
will  further  is,  that  it  shall  be  lawful  for  my  said  trustees,  tbeir 
heirs  executors  administrators  and  assigns,  ip  thp  mean  time, 
until  such  settlement,  of  my  said  estates  shall  be  pna4e  as  here- 
inbefore directed,  to  make  or  grant  leases  of  all  Vfff  s^id  free- 
bold,  and  also  of  my  said  copyhold  and  leasehold  manors  e?4 
premises  hereinbefore  devised  to  them  upon  trust  as  aforesaid, 
which  may  be  remaining  unsold,  for  *uy  term  not  exceeding 
SI  yeprs  in  possession,  reserving  the  improved  rents,  and  with- 
out taking  fines,  and  subject  to  the  lifce  restriction^  94  are  men- 
tioned with  respect  to  leases  to  be  made  under  thr  power  of 
leasing  directed  to  be  inserted  in  the  said  intended  settlement; 
and  to  appoint  such  persons  as  they  shall  think  proper  to  over- 
see, manage,  and!  improve  my  s^id  es{ate$  and  premises,  and  to 
receive  the  rents,  issues,  qnd  profits  thereof,  qn4 1°.  P*y  9r  allpw 
to,  or  permit  such  overseer  or  overseers,  receiver  ox  receivers, 
to  retain  such  poundage,  or  sum,  or  sums  pf  moypey,  by  way  of 
salary  or  wages,  as  my  said  trustees,  or  the  trustees  or  trustee 
for  the  time  being,  shall  think  meet  or  reasonable.  An4 1  give 
tbe  following  legacies,  (that  is  to  say,)  to  my  spud  wife  — /.  Cor 
mourning  and  her  immediate  occasions,  und  to  my  other  exe- 
cutors and  trustees  above-named  100/.  each,  as  a  small  acknow- 
ledgment for  the  trouble  they  will  have  in  the  execqtiou  of  Uu> 
my  will.  And  I  desire  my  executors  to  give  mourning  pnd 
one  year's  wages,  (over  and  abqve  what  may  be  due  for  wages) 
to  all  such  my  servants  as  they  in  their  discretion  may  think 
proper.  And  I  give  to  my  said  nephew  J.  A.  — /.  to  be 
to  him  qt  his  age  of  21;  to  D.  C.  — /. ;  to  my  nephew  L. 
tp  my  niece  E.  F.  —  /.  at  and  when  she  shall  arrive  at  her  *ge 
of  %\9  ojf  be  married;  tp  my  nephew  T.  D.  —A  at  his  ajpof 
21,  mth  Utiavest  »  the  mean  twp ;  to  JL  §•  and  J.  F.  — L 
e^cfr,  ?t  (heir  several  ages  of  21.;  and  unto,  eaph  of  mj  nieces 
A.  J.  apd  J.  8,  — /.;  unto  E«  and  A.  #♦  — /.;  rata  J-B-, 
H.  B.,  and  C.  B.,  children  of  my  niqc*.  I).  $L  — &  each  i  all 
the  said  legacies  to  be  paid,  to  the  respective  legatees  within  12 
months  after  my  debase,  (sfive  and  e*$ept  tfcpse  given  to  n^j 
said  wife>  Wjr  ajaid  trustees  and  executors,  a»4  W  qarvunts, 
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which  ace  to  be  paid  immediately  after  my  death)*  I  give  Legacies  §et~ 
unto  U*e  said  Sarah  S.,  the  daughter  of———,  the  sum  of  tied* 
— /.  on  the  day  of  her  marriage;  and  I  give  after  her  decease 
the  said  sum  of  — /.  unto  such  child  or  children  of  her  the  said 
&  S.  as  shall  attain  the  age  of  SI  years,  to  be  divided  aquwg 
them  (if  more  than  ooe)  in  equal  shares ;  and  if  but  que,  the 
whole  to  go  to  such  one  child  as  shall  attain  the-  aaid  age.  The 
portion  or  portions  of  such  of  them  as  may  attain  the  said  age, 
in  the  life-time  of  the  said  S.  S.,  to  be  then  a  vested  interest  or 
vested  interests,  though  not  payable  till  after  her  death ;  and 
the  interest  of  the  presumptive  portions  of  such  of  her  children 
as  may  be  under  the  said  age  at  the  time  of  her  death,  or  so 
much  thereof  as  shall  be  thought  necessary,  to  be  applied  for  or 
towards  the  maintenance  and  education  of  such  in&nt  child  or 
children,  until  he  she  or  they  shall  attain  the  said  age ;  and  the 
surplus  dividends  or  interest  which  may  not  be  applied  for  that 
purpose  to  accumulate  and  go  along  with  the  original  share  or 
shares;  or  in  case  there  shall  be  no  such  children  who  shall  at- 
tain the  said  age,  such  accumulations  to  fall  together  with  the 
principal  sum  into  my  residuary  personal  estate.  And  I  give 
unto  J.W.,  daughter  of  my  said  nephew  ■  ,  200/.;  but  the 

same  not  to.be  vested  in  or  paid  to  her  till  she  shall  have  attained 
the  age  of  91  yean,  and  not  to  bear  interest  in  the  mean  time* 
I  give  unto  J.  R.  daughter  of  ,  600/.,  but  the  same 

not  to  be  vested  in  or  paid  to  her  till  the  age  of  SI  years,  and 
not  to  bear  interest  in  the  mean  time.  I  give  unto  J.  B.  eldest 
son  of  the  said  E.  whom  I  have  hitherto  brought  up  and  taken 
under  my  protection,  — L  over  and  above  what  he  may  be  en- 
titled to  as  his  share  in  the  — /.  hereinbefore  given  among 
the  children  of  the  said  E.  but  the  same  not  to  be  vested 
in  C|r  paid  to  him  till  his  age  of  SI  years,  and  not  to  bear  in* 
tenet  in  the  mean  time.  And  unto  such  child  or  children  of  my 
said  pephew  I.  J.,  (born  in  bis  life-time  or  after  his  death)  as 
shall  attain  the  age  of  SI  years,  the  sum  of  ■—  L  to  be  divided 
between  or  among  them,  if  more  than  one,  share  and  share 
alike,  and  if  but  one  then  the  whole  to  such  one  child  as  shall 
attain  such  age,  and  not  to  bear  interest  in  the  mean  time.  And 
after  the  decease  of  my  said  niece  I M.,  I  give  unto  such  child  or 
children  of  her,  now  in  being  or  hereafter  to  be  born,  as  shall 
live  to  attain  the  said  age  of  SI  years,  the  sum  of—/.,  the  same 
to  be  divided  between  or  among  them  (if  more  than  one),  share 
and  share  alike ;  and  if  but  one,  then  the  whole  to  such  one 
child  as  shall  attain  the  said  age,  and  not  to  bear  interest  in 
the  mean  time,  but  the  portions  of  such  of  them  as  shall  attain 
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the  age  of  21  years  in  his  life-time  shall  be  then  vested  interests, 
though  not  payable  until  after  her  death,  and  after  the  decease 
of  my  said  niece  I.  M .  I  give  the  suiq  of — /.  to  such  child  or 
children  of  her  now  in  being,  or  hereafter  to  be  born,  as  shall 
attain  the  age  of  SI  years,  the  same  to  be  divided  between  or 
among  them  if  more  than  one,  share  and  share  alike;  and  if  but 
one,  the  whole  to  such  one  child  as  shall  attain  the  said  age, 
and  not  to  bear  interest  in  the  mean  time ;  but  the  portions  of 
such  of  them  as  shall  attain  the  said  age  in  her  life-time  shall 
be  then  vested  interests,  though  not  payable  till  after  her  death. 
And  I  give  after  the  decease  of  the  said  E.,  unto  such  child  or 
children  of  him  the  said  E.,  born  in  his  lifetime  or  after  hi* 
decease,  as  shall  attain  the  age  of  SI  years,  — /.,  the  same  to  be 
divided  among  them,  if  more  than  one,  in  equal  shares ;  and  if 
but  one,  the  whole  to  go  to  such  one  child  as  shall  attain  the 
said  age,  and  not  to  bear  interest ;  save  that  in  case  of  the 
death  of  the  said  E.,  having  a  child  or  children  under  the  age 
of  SI  years,  my  will  is,  that  my  said  trustees  or  trustee  for  the 
time  being  shall  and  may  pay  and  apply  any  sum  not  exceeding 
the  sum  of  50/.  per  annum,  by  equal  quarterly  payments,  for 
and  towards  the  maintenance  and  education  of  such  infant 
child  or  children,  until  he  she  or  they  shall  attain  the  age  of 
SI  years.  And  I  will  that  the  portions  of  such  children  of  the 
said  E.  as  shall  attain  the  said  age  of  SI  years  in  his  lifetime 
shall  be  vested  interests,  though  not  payable  till  after  bis  death. 
And  as  a  further  provision  for  the  said  E.  B.,  whom  1  have 
.hitherto  brought  up  and  taken  under  my  protection,  I  empower 
my  said  trustees  or  trustee  for  the  time  being  to  apply  such 
sum  and  sums  of  money  (not  exceeding  — /.  in  the  whole)  for 
placing  out  the  said  E.  B.  apprentice  to  some  profession  or 
,  trade,  as  they  the  said  trustees  or  trustee  shall  think  proper, 

recommending  to  his  choice  the  profession  of ,  when 

and  so  soon  as  he  shall  arrive  at  a  proper  age  for  that  purpose. 
And  I  declare  that  such  sum  or  sums  as  may  be  thought  fit  to 
be  applied  for  that  purpose  shall  be  considered  as  falling 
under  the  class  of  my  pecuniary  legacies.  And  I  give  and  be- 
queath unto  my  said  trustees  and  executors  the  exchequer  an- 
nuity of  — /.  which  I  purchased  for  the  life  of  my  said  niece 
I.  M.,  my  nominee,  in  trust,  to  pay  and  apply  the  same  as  she 
my  said  niece,  notwithstanding  her  present  or  future  coverture, 
shall  by  any  note  or  writing  under  her  hand  direct  or  appoint ; 
and  in  default  at  any  time  of  such  direction  or  appointment, 
then  shall  and  do  pay  the  same  into  her  proper  hands,  for  her 
own  sole  and  separate  use  and  benefit,  to  the  intent  that  the 
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nme  annuity  or  any  part  thereof  may  not  be  subject  to  the 
debts,  power,  or  control  of  her  present  or  any  ftiture  husband ; 
and  I  declare  that  the  receipt  or  receipts  of  her,  or  of  the  per- 
son or  persons  to  whom  she  may  direct  the  same  to  be  paid,' 
shall  from  time  to  time,  not  withstanding  her  coverture,  be  a  > 
sufficient  discharge  or  discharges  for  the  said  annuity,  or  so 
much  thereof  as  in  such  receipt  or  receipts  shall  be  acknow* 
ledged  or  expressed  to  be  received.    And  I  release  to  ; 

the  debt  secured  to  me  by  his  bond,  and  a  judgment  thereoftj 
and  desire  my  executors  to  deliver  to  him  the  said  bond  to  bet 
cancelled,  and  to  acknowledge  satisfaction  on  the  judgment  at 
his  costs.  And  I  give  all  the  goods  and  fixtures  belonging  to 
me,  and  now  at  or  upon  my  farms  and  lands  in  — — ,  in 
the  occupation  of        ■        ,  unto  ,  to  and  for  his  own 

use,  without  any  account  to  be  rendered  by  him  to  my  exe- 
cutors, in  respect  thereof ;  which  bequest,  together  with  the 
legacy  of  L  hereinbefore  given  to  him,  I  consider  as  suf- 

ficient, having  heretofore  amply  advanced  him.    And  I  give  Residue  of  the 
and  bequeath  all  the  rest  and  residue  of  my  personal  estate  and  to  "2  laid  out 
effects,  of  what  nature  or  kind  soever  the  same  may  be,  unto  ** the  v**- 
my  said  trustees,  their  heirs  executors  administrators  and  as-  estates  to  be 
signs,  upon  trust,  that  my  said  trustees,  or  the  trustees  or  JJjJ^JJ^J 
trustee  for  the  time  being,  do  and  shall  invest  the  same  in  concerning  the 
the  purchase  of  manors,  messuages,  lands,  tenements  or  he-  JjJJjJJ^ "e?tae^ 
reditaments,  of  a  clear  and  indefeasible  estate  of  inheritance 
in   fee- si m  pie,  in  possession,  to  be  situate  or  arising  some- 
where in  England;    and  do  and  shall  convey,  settle,  and 
assure  such  manors,  messuages,  lands,  tenements  or  heredita- 
ments, as  may  be  so  purchased,  to  such  and  the  same  uses, 
upon  such  and  the  same  trusts,  and  for  such  and  the  same  in- 
tents and  purposes,  and  with  under  and  subject  to  such  and  the 
same  powers,  provisos,  limitations  and  declarations,  as  are 
hereinbefore  directed  to  be  limited  expressed  or  declared  in  and 
by  such  settlement  as  aforesaid,  of  and  concerning  such  of  the 
freehold  manors  and  hereditaments  devised  by  this  my  will,  as 
are  intended  to  be  comprised  in  the  same  settlement,  or  such  and 
so  many  of  them  as  shall  be  then  subsisting,  undetermined,  or 
capable  of  taking  effect.  Provided,  and  my  will  is,  that  it  shall  The  tame  to  be 
be  lawful  for  my  said  trustees,  or  the  trustees  or  trustee  for  the  tSbe^^untU 
time  being,to  place  out  my  residuary  personal  estate,in  the  mean  conrenient 
time,  and  from  time  to  time,  until  a  convenient  purchase  or  pur-  bemade,  with 
chases  of  lands  or  hereditaments  can  be  found  in  the  public  funds,  P0?"  to  v*2 
or  upon  government  or  real  securities  at  interest,  in  their  his  the  securities, 
or  her  names  or  name,  and  when  and  asoften  as  it  maybe  thought 

2 


♦74  Prece&nts  of  WUk.  [Amp. 

prud*Bt  or  proper  totalis*  tbe  principal  money  so  placed  out, 
or  to  sell  and  transfer  such  Auds  or  securities,  and  to  reinvest 
tbe  principal  money  so  called  in,  or  arising  by  such  sale  or 
transfer  iu  or  upon  any  new  or  other  fundi  or  securities  of  the 
like  kind,  and  so  from  tine  to  time  to  vary  alter  or  transpose 
all  such  fends  or  securities  for  others  of  the  same  nature,  so 

^dMferi*  °^en  **  **  ****'  **  *hou8ht  meet  And  my  will  is,  that  the 
to  go  m  the  dividends  and  interest  arising  from  all  such  principal  money, 
EEj^ai.  ftmds,  and  securities,  shall,  from  time  to.  time,  go  and  be  paid 
utat  would  go  to  such  person  or  persons,  and  be  applied  for  such  intents  and 
if  purchased.  pnrpow%  M  fl^  renta  ^  profite  <#  th0  Undfl  or  heredita- 
ments, to  be  purchased  therewith,  and  settled  as  aforesaid, 
would  go  or  be  payable,  or  applicable  unto,  in  case  such 
J«wrft«  purchase  and  settlement  were  actually  made.  Provided,  and 
rabttStotioii  of  mjwm  further  i»|  that  when  and  so  often  as  any  of  them,  the 

^fftfMMriii  W^d>  &C#  m*  *****  t*00**0* hereby. appointed,  or  any  succeeding 

trustee  or  trustee;,  (whether  introduced  into  the  trusta  of  this 
u\y  will,  or  any  of  them,  by  nomination  or  appointment  under 
this  present  power,  or  by  representation  of  any  deceased 
trustee  or  trustees,)  shall  die,  or  refuse  or  neglect  to  act,  or  be 
desirous  to  be  discharged  from,  or  become  incapable  of  act- 
ing in  the  execution  of  the  said  trusts,  or  any  of  them,  it  shall 
and  may  be  lawful  for  tbe  surviving  or  other  trustees  or  trus- 
tee, for  the  time  being,  whether  introduced  into  such  trusts  by 
nomination  or  appointment,  or  by  representation  as  aforesaid, 
by  any  deed  or  writing,  deeds  or  writings,  under  his  her  or 
their  band  and  seal,  or  hands  and  seals,  attested  by  two  or  am* 
credible  witnesses,  to  nominate  and  appoint  any  other  person 
pr  persons  to  be  a  trustee  or  trustees  for  the  purposes  herein 
mentioned,  or  any  of  them,  in  the  stead  of  such  trustee  or 
trustees  so  dying,  or  refosing  or  neglecting  to  act,  or  being 
desirous  to  be  discharged  as  aforesaid.    And  the  said  trust 
estates,  whether  real  or  personal,  shall  upon,>or  so  soon  as  con* 
veniently  may  be  after  every  such  nomination  or  appointment, 
ho  conveyed,  assigned,  and  transferred,  so  as  that  the  same 
may  he  vested  in  such  new  trustee  or  trustees,  (if  any)  their 
fceijrs  executors  administrators  and  assigns,  according  to  the 
nature  and  quality  thereof  respectively.    And  if  there  shall 
bo  no  continuing  trustee,  then  wholly  in  such  new  trustee  or 
trustees,  as  the  case  may  happen,  and  his  or  their  heirs  exe- 
cutors administrators  and  assigns,  according  to  the  nature  and 
fluidity  thereof  respectively,  upon  the  trusts,  and  for  the  in- 
tents and  purposes,  and  with  under  and  subject  to  the  poVers 
provisos  and  declarations  expressed  or  declared  concerning 
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the  same  respectively  by  this  my  will,  or  such  and  so  many  of 
them  as  shall  be  then  subsisting,  or  capable  of  taking  effect ; 
and  every  such  new  trustee,  his  heirs  executors  administrators 
and  assigns,  shall  have  and  be  invested  with  every  power 
and  authority  hereby  delegated  to  the  trustees  herein  named, 
either  alone,  or  in  conjunction  with  such  former  trustees 
or  trustee,  as  the  case  shall/  be.  Provided  also,  that 
my  said  trustees  respectively,  for  the  time  being,  shall  be 
charged  and  chargeable  only  with  such  monies  as  they  respect- 
ively shall  have  actually  received,  and  that  one  of  them  shall 
not  be  answerable  or  accountable  for  the  other,  or  for  the 
acts  receipts  neglects  or  defaults  of  the  other  of  them,  but 
each  only  for  bis  her  or  th*ir  oirp  acts,  receipts,  ppgtaotp*  or 

defaults ;  neither  stall  Upfc  my  w4  triptfflt,  for  &*  tima 
being,  ba  answerable  or  accountable  for  apy  jnfrfcrtypft  lpes, 
or  damage,  that  may  happen,  of  or  to  tfo  swdfrwt  egafeg, 
merits,,  and  premises,  Of  aw  p*ft  thereof*  ejRep*  the  s*g* 
shall  happen  by  or  through  his  hftr  qr  tbm  wilful  tafoftlt  r** 
speed  vely*  And  also,  that  my  said  fcustpes  for  (fee  time  bejpgg^ 
and  each  of  them  their  and  aach  of  their  fcswrfc  e*ecut0ps> 
administrators,  and  assigns,  shall  and  way  by  awl  opt  of  tha 
taoaies  that  shall  come  to  their  respective,  hands  by  virtue  of 
the  trusts  aforesaid,  retaie  to  and  reimburse  hprsalf  hia^lf 
and  themselves  respectively,  and  allow  to.  his  her  or  their  <hh 
trustee  or  cotrustees,  all  siwh  <?o*ts,  charge**  a*d  e^pepse*, 
as  they  either  or  any  of  thorn  shajl  or  may  respeefttaly 
sustain,  expend,  disburse,  or  bo  put  untq,  in  or  abqitf  tfca 
execution  of  the  trusts  herejby  in  them  repqsed,  w  in  any 
relating  thereto.    And  I  appoint  •— — ^rr, 


and  • — ,  .'  ,  executrix  and  executors  of  this  my  w.UK  4*4 
I  also  appoint  them,  and  the  survivor  and  survivors  ©f  than* 
guardian  and  guardians  of  such  child  or  children  as  }  may 
have,  whether  born  in  my  life,  or  after  my  decease,  during  thsjr 
respective  minorities*  And  I  revoke,  all  former  and  other 
wills  by  me  at  any  time  heretofore  made,  and  declare  this  only 
to  be  my  last  will  and  testament    Ia  witoess,  &c. 
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A  Merchant's  Witt  providing  for  the  continuance  of  his  trade, 
under  the  management  of  his  executors,  for  the  benefit  of  his 
family,  and  for  the  future  introduction,  of  his  sons  into  the 
business. 

Ezeenton  THIS  fa  the  last  will  and  testament  of  me,  of 

J|g^»^ .    I  direct  that  my  executors,  hereinafter  named,  do 

interment  to  and  shall,  within  one  month  after  my  interment,  cause  an  ac- 
▼entoryo?aii  curate  inventory  to  be  taken  of  all  and  singular  my  estate  and 
hu  estate  and    effects  of  every  nature  or  kind  whatsoever,  whether  real  or 

personal,  and  that  five  fair  copies  thereof  shall  be  transcribed 

and  signed  by  all  my  said  executors,  and  that  one  of  the  said 

copies  so  signed  as  aforesaid  shall  be  delivered  to  each  of  my 

Debts  and  fu-    **!<!  executors,  for  his  own  use.    And  I  will  and  direct  that 

nerai  and  tea-    a}j  9Uch  debts  as  I  shall  justly  owe  at  the  time  of  my  decease, 

tenentRry  m  m 

chargei  to  be     together  with  the  expenses  of  my  funeral,  and  the  probate  of 

thedpe^>nai  thl8  ™?  wil1'  aod  the  eMCution  thereof,  be  fully  paid  and 
estate.  satisfied  by  my  said  executors,  out  of  my  personal  estate.    I 

give  and  bequeath  to  my  dear  wife,  S.  T.,  the  sum  of  100/.  to 
be  paid  to  her  immediately  after  my  decease ;  and  to  each  of 
my  children,  who  shall  be  then  living,  the  sum  of  SO/.,  to  be 
applied  by  their  mother,  for  their  immediate  use  in  mourning 
and  necessaries*  I  give  and  bequeath  unto  my  said  wife,  S.  T., 
over  and  ab6ve  the  estates  which  are  already  settled  upon  her, 
Annuity  to  the   situate  &c.  one  annuity  or  yearly  sum  of  400/.  for  and  during 

iWwc,  oTcr  *he  tertn  °f  her  Kfe)  *n  ca8e  8*ie  ttatU  80  "onS  continue 
•Bdabore the    my  widow ;   and  T  do  hereby  direct  that  the  same  shall  be 

•Son.  n"  changed  upon  the  interest  to  arise,  accrue,  or  be  paid,  as  here- 
inafter is  mentioned,  from  or  by  the  capital  to  be  employed  in 
my  trade  or  business  of  -,  which  is  to  be  carried  on  by 

my  said  executors,  according  to  the  directions  hereinafter  for 
that  purpose  given :  and  that  the  said  annuity  of  400/.  shall  be 
paid  to  her,  my  said  wife,  by  four  equal  quarterly  payments,  on 
Lady-day,  Midsummer  day,  Michaelmas-day,  and  Christmas- 
day,  in  every  year,  the  first  payment  thereof  to  begin  and  be 
made  on  such  of  the  said  days  as  shall  next  happen  after  my 
decease.    But  in  case  my  said  wife  shall  marry  again,  at  any 
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time  after  my  decease)  then  and  in  such  case,  I  revoke  the  said  Iq  ease  of  her 
bequest  of  the  said  annuity  of  400/.  hereinbefore  given  to  her,  I^ftWi- 
and  direct  that  the  same  shall,  from  thenceforth,  cease  and  ^i^^, 
determine;   and  instead  thereof,  I  give  and  bequeath  unto  paid  to  her 

and ,  one  annuity  or  yearly  sum  of  300/.,  for  and  "P"**  **• 

during  the  remainder  of  the  natural  life  of  my  said  wife,  subject 
nevertheless  to  the  proviso  hereinafter  contained,  for  deter- 
mining the  same,  to  be  charged  upon  the  interest  to  arise, 
accrue,  or  be  paid,  as  hereinafter  is  mentioned,  from  the 
capital  employed  in  my  said  trade  or  business,  and  to  be  pay- 
able at  or  upon  the  like  four  equal  quarterly  days  of  payment 
as  aforesaid,  that  is  to  say,  Lady-day,  Midsummer-day,  Michael- 
mas-day, and  Christmas-day,  in  every  year  :  and  the  first  pay- 
ment of  the  said  annuity  of  300/.  to  begin  and  be  made  on  such 
of  the  said  days  as  shall  first  and  next  happen  after  such  second 
marriage  of  my  said  wife ;  upon  trust,  nevertheless,  that  they, 
the  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  do  and  shall  pay 
the  said  last-mentioned  annuity  of  300/*,  from  time  to  time,  as 
and  when  the  same  shall  become  due  and  payable,  and  be  re- 
ceived by  them  as  aforesaid,  unto  my  said  wife,  S.  T.,  in  the 
manner  hereinafter  expressed.    And  I  hereby  direct  and  de- 
clare, that  the  said  annuity  of  300/.  or  any  part  thereof,  shall 
not  be  subject,  or  in  any  manner  liable  to  the  debts,  control, 
engagements,  or  intermeddling  of  any  husband,  with  whom 
my  said  wife  shall  hereafter  happen  to  intermarry,  but  that 
the  same  shall,  from  time  to  time,  be  paid  into  her  hands,  to 
and  for  her  own  separate  use.  apd  benefit,  and  not  into  the  hands 
of  any  other  person  or  persons  whomsoever.    And  that  the 
receipt  apd  receipts,  of  my  jqald  wife,  und$r  her  hand  alone, 
notwithstanding  her  coverture,  shall  from  time  to  time  be  a. 
gopd  and  sufficient.. discharge,,  aqd  good  and  sufi}ci,ent  dis- 
charges, to  my  said  trustees  for.  *o  .much  of  the  last  mentioned, 
annuity,  as  in  stycb,  receipt  or  receipts  shall  be  acknowledged 
or  expressed  to  have  been  received.    And  my  will  is,  that  it  ^^JL*?-^6 
shall  and;  may.  be  lawful  to  and  for  my  said  wife,  in  case  she  bywttiofsooo/. 
shall  continue  my  widow  until  the  time  of  her  decease,  (but  JjJ  ^e^idue 
not  otherwise)  in  and  by  her  last  will  and  testament  in  writing,  of  the  personal 
to  be  by  her  signed  and  published  in  the  presence  of,  and  at-  Educed  to 
tested  by  two  or  more  credible  witnesses,  to  give  bequeath  2000/.  upon 
and  dispose  of  the  sum  of  5000/.  to  be  charged  and  chargeable  again. 
upon,  and  raised  and  paid  out  of  the  residue  of  my  per- 
sonal estate,  unto  such  person  or  persons,  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form  as  she  shall 
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Aifcfc  fit.  fcwlb  tsflfc  tii j  MM  wife  stallHbtffy ftgaifa  *t  any  tf  toe 
aft*  taiy  'deceaftfe,  ft  thtil  and  mAy  be  liWfrf  to  and  for  my  efcid 
WHS  by  ftet  last  will  tfnd  ftttatatiit,  to  be  executed  and  attested 
ita  sdch  tottmtir  ate  tfrfrettid,  tb  gftei  bequeath*  aftd  dispose  of 
&e  sum  of  2000f.  f»My,  to  be  fit  likfe  Manner  charged,  and 
Aafrgefcbte  tipfd*,  a*d  rfefetd  fctfd  ptf d  out  of  the  retf  doe  of  my 
said  pergonal  estate,  tinta  suth  person  or  persona,  in  such 
parts,  shares,  arid  proportions,  and  in  such  mftnner  and  form, 
as  bhfe  shaH  think  fit ;    add  I  do  hereby  charge  And  make 
<5h4fgeabl&  the  residue  of  thy  personal  estate  and  effects,  with 
the  payment  of  the  said  suft  of  5006V.  to  the  legatee  or  legatees 
thereof,  to  be  named  hi  the  last  will  aftd  testament  of  my 
said  Wife,  in  case  she  shMl  continue  my  widow  nntil  tie 
fime  of  he*  decease ;  or  in  case  of  hei  marrying'  again)  then 
With  the  payWieftt  of  ttft  said  sum  of  90001.  to  the  legatee  or 
Power  to  the     legatees  thereof  accoWingly.    And  niy  will  is,  that  my  said 
J^feto *«wte    Wfe  shall  and  tody  resfde  in  the  hbose  wherein  I  now  dwell, 

bom*  W^agm  si  ttfate  at aforesaid^  I ft  case  she  shall  think  proper  bo  to 

do,  and  shall  and  may  bare  and  eftjoy  the  use  of  all  my  furni- 
ture, plate,  Iftien,  china,  and  glass,  which  shall  be  therein  at 
the  time  of  my  decease,  during  her  life)  if  she  shall  so  long 
continue  riiy  Widow,  bftt  not  otherwise.  And  iff  case  she  shall 
think  pVoper  to  quit  the'  said  hous6,  at  any  time  after  my  de- 
cease, theh  I  give  and  b^ueath  unto  bet,  tty  Bifid  wife,  die 
sum  of  560/.,  in  order  to  settle  her  in  attd  ftirhish  for  he*  afry 
Anaui  tami     other  h&bit&tfott  she  taa^  choose  to  reside  in.    And  it  is  my 

MrftfSfe.  **U  aTld  mlhd>  *hd  I  do  hei^y  direct  that  the  rtim  of  6OT.  per 
terett  of  tho     Arinum  shall  be  afllowed  and  paid  out  of  the  interest  to  arise 

fhemunte-       trhde  of  business  of  ,  to  be  carried  ota  by  my  said 

uto?g°dmogh-  executort,  as  hereinafter  mentioned,  for  the  maintenance  and 
ten>  JJTjn*  e<*acatioA  of  6a<*  '°'  rty  daughters,  15.  S.,  and  M. ;  and  alio 
I^g.  &e  Hk£  siim  of  $01.  per  anfcum  for  the  maintenance  and  edu- 

cation  of  ettch  and  every  other  daughter  I  may  hereafter  have, 

uritft  my  said  daughters,  E.  8.,  and  M.,  fend  my  said  other 

daughters,  shall  respectively,  attain  the  said  *ge  of  10  yean. 

And' that  frotn  and  after  their  respectively  attaining  the  age 

of  12  yeah,  the  sum  of  100/,  per  annum  shall  be  allowed  and 

paid  out  of  the  said  interest  to  arise  or  accrue  as  aforesaid,  for 

\    the  maintenance  arid  education  of  each  and  every  of  my  said 

daughters,  Until  they  respectively  shall  attain  the  age  of  91 

years,  in  cise  they  shall  so  lotog  continue  sole  and  untoaified, 

To  invert         but  hot  b'thet*r&.    And  my  Will  is,  4nd  I  do  befeby  direct 

S^y^  that  thfe  MA  tfUstees,  o*  tW'wir*iv<frs  w  stfhri¥»  fiT th*n,  * 
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tfie  executors  or  administrate**  of  sdeh  fcurvivor,  do  arid  AMI,  °*M£ »  ^  to 
4s  and  when  each  of  then*  Ay  daid  daughtftHi  E.  8.,  and  ML,  terest  to  her 
and  as  and  when  each  and  every  such  other  daugtter,  as  I  rtay  J^S** 
hereafter  have,  shall  respectively  attain  the  age  of  21  years, 
or  marry  with  the  content  <tf  tty  trustees  or  thntee  fofr  the 
time  bfeing,  dr  the  major  part  or  equal  tihmber  of  them,  by 
and  out  of  my  persoriai  estate,  lay  oot  tttfd  itfvest  the  suftii  6f 
5000/.  in  the  parliamentary  Stocks  6t  fahds  of  Great  Britain,  in 
their  his  or  her  own  names  or  nasae;  and  thfct  they  tfcte  sat& 
trustees  or  the  survivors  or  srfrvivor  of  them,  6r  thte  exectftoft 
or  administrators  of  such  mnrvitor,  d6  and  shall  stand  atfd  be 
possessed  of  and  interested  in  the  Stofckfc,  funds,  or  securities, 
so  to  Be  purchased  as  aforesaid;  gpefe  *te  W^ts,  4nd  to  and  ft* 
the  intents  and  purposes  hereinafter  expreisdd  and  declared 
of  and  concerning  the  same,  (that  is  to  say)  ftjfon  tttist  to  pay 
to  or  otherwise  sufficiently  authorize  and  empower  every  such 
daughter  so  attaining  the  surd  age  of  SI  years,  to  have,  receive, 
and  take  the  interest,  dividends,  and  atinuki  produce  of  the 
stocks,  flinds,  or  securities  sd  to  be  purchased  With  one  of  th* 
said  snub  of  5000/.  during  her  life,  (dt  her  oWn  separate  use 
and  benefit,  atad  so  as  the  same  or  any  part  thereof  shall  not 
be  subject  or  in  amy  manner  liable  t6  the'dtbts,  control,  en- 
gagements, or  intermeddling  of  ttaybusb&nd  Wfaoih  such  dfcftgh- 
ter  may  happen  to  marry.    And  my  Will  is,  aYid  I  do  hereby 
espresely  direct  and  declare  that  the  receipt  and  receipts 
of  every  such  daughter  under  her  haVid  stall,  notwfthfetaMU 
iog  her  coverture,  be  k  good  atod  striBciferit  discharge  to  toy 
trustees  or  truetee  ibt  the  time  being,  for  so  much  bf  the 
dividends,  interest,  or  tttintoal  produce,  as  in  such  receipt 
or  receipts  shall  be  acknowledged  or  expressed  t6  have  fceeh 
received.    Provided  always,  and  I  d*  hereby  declare  my  tffll  Provbo  agsfaut, 
and  mind  to  be,  that  it  shall  not  be  lawful  for  thy  sfeid  daitgh*  j^i^? 
ters  respectively  to  charge,  srfl,  assign,  ot  otherwise  dispose, 
by  way  of  anticipation,  of  the  interest,  dividends,  and  annual 
produce  so  to  them  respectively  payable  as  aforesaid,  and  that 
notwithstanding  such  charge,  sale,  fessigntafettt,  ot  tfther  dis- 
position^ it  may  and  shall  be  lawful  to  and  Tor  my  said  trus- 
tees, orthe  trustees  or  trustee  tot  the  time  being;  and  they be^ and 
she  is  and  are  hereby  required,  to  pay  the  said  interest,  dividends, 
and  annual  produce,  into  the  propel-  hands  of  my'feid  daughters 
respectively  for  their  respective,  separate;  fend  peculiar  use  and 
benefit  upon  their  own  respective  receipts.    And  my  Will  is,  and 
I  do  hereby  direct,  that  from  and  fcftar  die  d^feato  of  every  saeh 
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the  AfldrciTof  daughter,  they  my  said  trustees,  or  the  survivors  or  survivor  of 
daughter,  and  them,  or  the  executors  or  administrators  of  such  survivor,  do  and 
chUdreiTborn  ^^  filand  and  be  possessed  of,  and  interested  in  the  said 
in  the  life-time  stocks  funds  or  securities  so  to  be  purchased  with  the  said  sum  of 
ter,  as  the  *  "  5000/.  the  interest,  dividends,  and  annual  produce  whereof  are 
daughter  shall    hereinbefore  directed  to  be  paid  for  life  to  such  daughter  so 

dying  as  aforesaid,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes  hereinafter  expressed  and  declared  concerning 
the  same,  that  is  to  say,  in  trust  for  all  and  every  or  such  one 
or  more  exclusively  of  the  children  of  such  my  daughter,  or 
in  trust  for  all  and  every  or  such  one  or  more  exclusively  of 
the  issue,  born  in  the  life-time  of  such  my  daughter,  of  any 
such  child  or  children,  or  both,  in  such  manner,  with  such  pro- 
visions for  their  respective  maintenance  or  education,  and  if 
more  than  one  such  child  or  issue,  in  such  shares  and  propor- 
tions as  such  my  daughter  respectively  by  any  deed  or  deeds, 
or  instrument  or  instruments,  in  writing,  to  be  by  her  sealed 
and  delivered,  or  by  her  last  will  and  testament  to  be  by  her 
signed  and  published  as  aforesaid,  shall  from  time  to  time 
direct  or  appoint.  And  in  default  of  appointment  of  the  same 
under  the  power  hereinbefore  contained,  or  so  far  as  such  ap- 
pointment shall  not  extend,  and  subject  to  the  trusts  herein- 
#  before  declared  of  the  same,  upon  trust  for  all  and  every  the 

child  and  children  of  such  my  daughter,  who  being  a  son  or 

sons  shall  attain  the  age  of  21  years,  or  being  a  daughter  or 

daughters  shall  attain  that  age,  or  marry  with  such  consent 

as  aforesaid,  equally  to  be  divided  between  or  amongst  them, 

if  more  than  one.  share  and  share  alike ;  and  if  but  one  such 

Education  and  child,  then  for  such  one  child.    And  my  further .^ill  is,  and>I  do 

out  of  the  in-     hereby  dirqcf ,  that  in  default  of  appointment  respectively,  as 

S0efthei^"'  ^foflpsaid,  after,  every  such  my  respective  daughter's  decease, 

tjons.  There*  the  dividends  and  interest,  and  annual  produce  6f  the  stocks, 

mufote?  *C0U"    fopds,  or  securities  on  which  the  said  5000/*  shall  have  been 

i^vest^d,  afjd  to  which  such  daughter  shall  ha.ve;heen  entitled, 
op  so  njuch  as  shall  j>e,  thought  necessary  .by  niy  said  trustees 
or  the  trustees  or  trustee  for  the  time  being,  of  the  daid  divi- 
dends, interest,  and  annual  produce,  shall  be  applied  in  for 
and  towards  the  maintenance  and  education  of  such  her  child 
or  children  during  bis  her  or  their  respective  minorities :  and 
the  residue  thereof  shall  be  invested  in  or  upon  such  securities 
as  aforesaid,  and  accumulated  in  the  way  of  compound  interest ; 
and  that  such  accumulations  shall  be  in  trust  for  the  persons 
ifho,  under  the  trusts  hereinbefore  or  hereinafter  declared, 
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shall  become  absolutely  entitled  to  tbe  funds  whence  such 
accumulations  shall  have  proceeded.    And  in  case  any  such  my  And  if  do  child 
daughter  shall  have  no  child,  who  being  a  son,  shall  attain  the  daughters  shall 
age  of  SI  years,  or  daughter  who  shall  attain  that  age,  or  marry  jj™  *°  attt^Q 
with  such  consent  as  aforesaid,  then  and  in  such  case,  and  in  such  persons 
default  of  appointment  respectively  as  aforesaid,  in  trust  that  teVshajf  aj?~  ' 
my  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  point. 
executors  or  administrators  of  such  survivor,  do  and  shall 
stand  and  be  possessed  of  and  interested  in  the  said  stocks, 
funds,  and  securities,  the  interest  dividends  and  annual  pro- 
duce whereof  is  hereinbefore  directed  to  be  paid  to  such  my 
daughter  for  her  life  as  aforesaid,  in  trust  for  such  person  or 
persons,  in  such  shares  and  proportions,  and  in  such  manner 
and  form,  as  such  daughter  shall  by  any  deed  or  deeds,  or 
instrument  or  instruments,  in  writing,  to  be  by  her  sealed  and 
delivered,  or  in  and  by  her  last  will  and  testament  in  writing 
to  be  by  her  executed  and  attested  in  such  manner  as  aforesaid, 
direct,  limit,  or  appoint ;  and  for  want  of  such  direction  limita-  And  in  default 
tion  or  appointment,  and  as  to  so  much  or  such  part  thereof  jj  a^nalScllt 
whereof  no  such  direction  limitation  or  appointment  shall  be  among  his 
made,  upon  trust  for  my  said  wife,  if  she  shall  be  then  living  and  chUdren^ln 
shall  have  continued  my  widow,  and  all  and  every  my  children  case  hb  widow 
now  born  or  hereafter  to  be  born,  who  being  a  son  or  sons  shall  manied  again;  • 
attain  the  age  of 21  years,  or  being  a  daughter  or  daughters  shall  ?nd  if  *he  f^x 
attain  that  age,  or  marry  with  tbe  consent  of  ray  trustees  or  trustee  again,  then 
for  the  time  being,  or  the  major  part  or  equal  number  of  them,  to  cSidreahonly. 
be  divided  between  or  amongst  my  said widow  and  children,  share 
and  share  alike  :  but  in  case  my  said  wife  shall  be  then  dead, 
or  shall  not  tiU  then  have  continued  my  widow,  upon  trust,  for 
all  and  every  my  children  now  born  or  hereafter  to  be  born, 
who  being  a  son  or  sons  shall  attain  the  age  of  21  years,  or 
being  a  daughter  or  daughters,  shall  attain  that  age,  or  marry 
with  such  consent  as  aforesaid,  to  be  divided  between  or  among 
them,  if  more  than  one,  share  and  share  alike ;  and  if  but  one 
such  child,  then  the  whole  to  be  in  trust  for  that  one  child ; 
and  if  I  shall  have  no  child,  then  the  whole  to  be  in  trust  for 
my  wife,  if  she  shall  be  then  living,  and  shall  have  continued 
my  widow  as  aforesaid.    And  my  will  is,  and  I  do  hereby  £n  "^J10 
direct,  that  tbe  sum  of  70/.  per  annum  shall  be  allowed  and  out  of  the  in- 
paid  out  of  the  interest  to  arise  or  accrue  as  hereinafter  is  capltaHo'he 
mentioned,  from  or  by  the  capital  employed  in  my  said  trade  e™P'<>yed  in 
or  business  to  be  carried  on  by  my  said  executors  as  herein-  and  for  the ' 
after  is  mentioned,  for  the  maintenance  and  education  of  each  ^Vducation 
of  my  sons  now  born,  or  hereafter  to  be  born,  until  they  shall  of  testator's 
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sons*  to  vary    respectively  attain  the  age  of  12  years;  and  from  and  after 
wiAthekages  their  respectively  attaining  that  age,  that  the  Bum  of  100/,  per 

annum  shall  be  allowed  and  paid,  out  of  the  interest  to  arise 
or  accrue  as  aforesaid,  for  the  maintenance  and  education  of 
each  of  my  said  sons  now  born  or  hereafter  to  be  born,  until 
they  shall  respectively  attain  the  age  of  21  years.     And 
whereas  1  think  it  will  be  advantageous  to  my  sons  that  the 
trade  or  business,  which  I  now  carry  on  at  — r-  aforesaid, 
shall  be  continued  after  my  decease,  and  preserved  for  them  or 
such  of  them  as  may  choose  to  carry  on  the  same,  when  they 
shall  attain  a  proper  age;   and  I  am  therefore  desirous  of 
giving  my  said  wife  and  my  said  trustees  hereinafter  named 
full  power  to  continue  and  carry  on  the  same  in  such  manner 
as  is  hereinafter  mentioned :  now  I  do  for  that  purpose  give 
and  bequeath  all  my  capital  and  stock  in  trade,  and  all  my  cash, 
debts,  and  effects  which  shall  be  employed. in  or  belonging  to 
the  said  trade  or  business  at  the  time  of  my.  decease,  unto  my 
said  wife  and  the  said  trustees,  their  executors  administrators 
and  assigns,   upon  the  trusts,   and  to  and  for  the  intents 
and  purposes  hereinafter  expressed  and  declared  concerning 
the  same,  (that  is  to  say)  upon  trust,  that  they  my  sajd  wife, 
and  .the  said  (trustees),  and  the  survivors  and  survivor  of 
them,  and  the  executors  or  administrators  of  such  survivor, 
may  and  shall  carry  on  the  said  trade  or  business  of  a         ,  for 
the  term  or  time,  and  in  the  manner  hereinafter-mentioned, 
To  be  carried     (that  is  to  say)  if  all  my  sons,  W.,  F.,  T.,  and  G.„shall  attain 
cutors  till  the    the  age  of  21  years,  then  until  the  youngest  of  my  said  sons 

shall  attain  the  age  of  21  years  :  but  if  all  of  them  shall  not 

live  to  attain  the  age  of  21  years,  then  until  the  last  of  them 

attaining  the  age  of  21  years  shall  actually  attain  that  age, 

or  for  such  further  or  longer  period  as  may  be  necessary  for 

the  purpose  of  performing  the  trusts  hereby  in  them  reposed 

The  executors    concerning  the  said  trade  or  business.    And  I  give  and  be* 

annua? sum      queath  unto  such  of  them  the  said  (trustees)  as  shall  prove 

for  their  trou-   this  my  will,  and  act  in  the  execution  of  the  trusts  thereof,  but 

c*  not  otherwise,  for  his  trouble  therein,  the  annual  sum  of—- — L 

to  commence  and  be  computed  from  the  time  of  my  decease, 

and  continue  until  my  second  son  for  the  time  being  shall 

attain  the  age  of  22  years,  the  same  to  be  paid  annually,  and 

after  the  same  rate  for  any  less  time  than  a  year  that  shall 

happen  of  the  period  between  the  time  of  my  decease,  and 

such  my  second  son's  attaining  the  age  of  22  years  as  aforesaid. 

Executors  to     And  my  will  is,  and  I  do  hereby  direct,  that  they  the  said 

acooun?of  aJi    (trustees)  and  the  survivors  and  survivor  of  them,  and  the  exe- 

tke  stock  and 
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cutors  or  administrators  of  such  survivor,  do  and  shall,  imme-  faA«»ploye* 

7  in  the  traae^ 

diately  after  my  decease,  cause  a  full  true  and  just  account  in  and  of  the 
writing  to  be  made  and  taken  of  all  the  capital,  stock,  and  orbfromUthe° 
cash  employed  in  the  trade  aforesaid,  and  all  the  debts  and  same,  and  to 
things  which  shall  be  then  belonging,  due  and  owing  to  the  property  uftha 
s&id  trade,  and  of  all  such  debts  as  shall  be  due  or  owing  from  [j™?*^*111"*' 
or  by  the  said  trade  to  any  person  or  persons ;  and  do  and  mount  of  the 
shall  cause  a  just  valuation  and  appraisement  to  be  made  of  j^^?™ 
all  the  particulars  in  the  said  account,  in  order  that  the  net  And  to  make 
amount  of  the  capital  then  employed  in  the  said  trade  may  ^count!"7 
dearly  appear  ;  and  that  my  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  the  executors  or  administrators  of 

such  survivor,  do  and  shall,  on next  after  my  decease, 

or  within  one  calendar  month  then  next  following,  and  so 
yearly  and  every  year  whilst  the  said  trade  shall  be  carried  on 
by  them  in  pursuance  of  the  powers  herein  Tor  that  purpose 
contained,  on  the  same  day,  or  within  one  calendar  month  next 
afterwards,  cause  to  be  made  up  and  stated  a  full  and  accurate 
account,  statement  and  adjustment  of  the  accounts  of  the  said 
trade,  and  shall  and  do  cause  to  be  made  and  taken  a  like 
account  in  writing  of  all  the  stock  monies  debts  and  other 
things  which  shall  be  then  belonging  due  or  owing  to  the  said 
trade,  and  of  all  such  debts  as  shall  be  due  or  owing  from  or 
by  the  said  trade  to  any  person  or  persons  whomsoever,  and  ^      fitg 
do  and  shall  cause  a  just  valuation  and  appraisement  to  be  the  trade  in 
made  of  all  the  particulars  included  in  such  account ;  and  ^answer the 
that  the  profits  and  gains  which  shall  arise,  or  be  made  from  interest  of  5*. 
or  by  the  said  trade,  shall  in  the  first  place  be  liable  to  annum  upon 
answer  interest  after  the  rate  of  bU  per  cent,  per  annum,  the^iam^t 
upon  the  net  amount  of  the  capital  in  cash  and  effects,  which  employed. 
shall  be  from  time. to  time  employed  in  the  said  trade,  in-  ^JK^* 
eluding  the  debts  owing  to  the  trade,  of  which  interest  a  the  several 
distinct  account  shall  be  kept;  and  out  of  such  interest  my  dfcetedtobe 
said  wife  shall  have   and  be  paid  the  annuity  hereinbefore  flowed  and 
given  to  her,  or  in  trust  for  her  as  aforesaid;  and  the  said  out  of  this  in- 
several  sums  hereinbefore  directed  to  be  allowed  and  paid,  for  ^8t*  u-   t  to 
the  maintenance  and  education  of  my  said  sons  and  daugh-  such  trusts,  to 
ters  respectively,  shall  be  allowed  deducted  and  paid;  and  liduTo^su'ch 
subject  thereto  respectively,  the  said  interest  shall  from  time  interest  in  the 
to  time  be  laid  out  in  or  invested  upon  the  parliamentary  vernmentse* 
stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon  curitie8> to  . 

*  •.•••nil  •       *  .  accumulate  in 

government  securities  in  England,  to  be  from  time  to  time  the  way  of 
altered  and  varied  at  the  discretion  of  my  said  trustees,  or  ZES^^T 
the  trustees  or  trustee  for  the  time  being,  so  that  the  same  dividcd  •- 

a     g  mongsttht 
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this  dirision  and  the  resulting  income  and  produce  thereof  may  be  accu- 

Swes^nc*1  mulated  in  the  way  of  compound  interest,  until  the  same 

moiety  to  be  shall  be  divided  amongst  my  sons,  as  well  those  already  born 

Emotively  as  those  hereafter  to  be  born,  in  the  manner  next  hereinafter 

arrive  at  the  mentioned,  (that  is  to  say)  the  same  shall  be  divided  into  as 

age  of  21 ;  and  7  x  J 

the  other         many  shares  as  I  shall  have  sons  already  born  or  hereafter  to 

tte  interned!-    ^e  ^0rn '  an(*  w^en  eac'K  °f  my  ^"d  S0D8  8^a^  *******  the  age  of 

ateaccumu-      SI  years,  be  shall  have  and  be  entitled  to  one  of  such  shares, 

iiriTe'atthe     an<*  ^e  8ame  8^a"  ^  P**d  to  him  as  follows,  (that  is  to  say) 
age  of  25.         one  moiety  or  half  part  of  such  share  immediately  on  his  at* 

taining  the  age  of  SI  years,  and  the  other  moiety  or  half  part 
of  such  share,  together  with  the  intermediate  accumulations 
of  such  moiety,  on  his  attaining  the  age  of  25  years;  and  each 
of  such  my  said  sons  shall,  from  and  after  bis  attaining  bis  age  of 
SI  years,  also  have  and  receive  a  proportionable  part  or  share  of 
the  gains  to  arise  or  accrue  on  the  said  capital,  after  payment  of 
the  said  annuity  to  his  mother,  and  the  several  sums  hereinbefore 
TOe  overplus     directed  to  be  allowed  and  paid  thereout  as  aforesaid.     And 
after  answer-'    I  do  hereby  declare  my  will  and  miud  to  be,  that  the  overplus 
teresTnpon"      of  *he  8a*d  profits  and  gains,  after  answering  interest  upon  the 
the  capital,  to   said  capital  as  aforesaid,  shall  from  time  to  time  be  added  to 
capitaiem-    *  the  said  capital,  and  shall  be  therewith  employed  in  carrying 
ployed  in  the     on  the  said  trade  or  business  as  hereinbefore  directed.     Pro- 
vided always,  that  in  case  any  of  my  said  sons  shall  depart  this 
life  under  the  age  of  SI  years,  then  and  in  such  case,  and  so 
often  as  the  same  shall  happen,  the  part  or  share  of  such  son 
Shares  of  the     so  dying,  of  and  in  the  money  so  directed  to  be  raised  for  in- 
sonstosurriye.  terest,  and  so  to  be  invested  and  accumulated  as  aforesaid,  and 

also  the  future  interest  to  accrue  for  the  same,  shall  be  paid  to 
and  amongst  the  survivors  or  others  of  them,  if  more  than  one, 
share  and  share  alike ;  and  if  more  than  one  of  my  said  sons 
shall  depart  this  life  under  the  age  of  SI  years,  then  and  in 
such  case,  and  so  often  as  the  same  shall  happen,  the  surviving 
or  accruing  share  or  shares  to  which  such  son  or  sons  would, 
on  attaining  the  age  of  SI  years,  have  become  entitled  under 
the  clause  last  hereinbefore  mentioned,  shall  again  survive  and 
accrue  to  the  survivors  or  survivor,  or  others  or  other  of  them 
my  said  sons,  in  equal  shares  and  proportions  if  more  than 
one;  and  in  case  all  of  tbem  save  one  shall  happen  to  die  under 
the  age  of  SI  years,  then  as  well  the  whole  of  the  interest  so  to 
be  invested  and  accumulated  as  the  whole  of  such  profits  and 
gains  to  belong  to  such  one  or  only  son,  and  to  be  an  interest 
vested  in  him  on  his  attaining  the  age  of  SI  years,  and  to  be 
paid  to  him  at  the  respective  times  and  in  manner  aforesaid. 


Apr.^  Provisions  for  continuance  of  Testator's  trade.  48d 

And  my  will  is,  that  when  my  said  son  W.  shall  attain  the  age  Each  sonat- 
of  21  years,  be  shall  become  and  be  admitted  a  partner  in  the  be  admitted  a 
said  trade,  if  he  6hall  think  proper,  and  shall  in  such  case  have  P'^StoSftJ0 
and  be  entitled,  during  the  partnership,  to  one-fourth  of  the  a  fourth. 
profits  and  gains  which,  after  answering  such  interest  as  afore- 
said while  the  same  shall  continue  payable,  may  or  shall  arise 
or  be  made  in  the  said  trade  after  his  admission  as  such  part- 
ner therein;  and  my  will  also  is,  that  when  my  son  F.  6hall 
attain  the  age  of  SI  years,  he  shall  become  and  be  admitted  a 
partner  in  the  said  trade,  if  he  shall  think  proper,  and  shall  in 
such  case  have  land  be  entitled,  during  the  partnership,  to  one- 
fourth  part  of  the  profits  and  gain  which,  after  answering  the 
said  interest,  shall  arise  or  be  made  in  the  said  trade  after  his 
admission  as  a  partner  therein ;  and  my  further  will  is,  and  I 
do  hereby  declare,  that  when  my  son  T.  shall  attain  the  age  of 
21'years,  he  shall  become  and  be  admitted  a  partner  in  the  said 
trade,  if  he  shall  think  proper,  and  shall  in  such  case  have  and 
be  entitled,  during  the  partnership  to  one-fourth  part  or  share 
of  the  profits  and  gains  which,  after  answering  the  said  in- 
terest, shall  arise  or  be  made  in  the  said  trade  after  his  admis- 
sion as  a  partner  therein;  and  further  my  will  is,  that  when  my 
son  G.  shall  attain  the  age  of  21  years,  he  shall  become  and  be 
admitted  a  partner  in  the  said  trade,  if  he  shall  think  proper, 
and  shall  in  such  case  be  entitled,  during  the  partnership,  to 
one-fourth  part  of  the  profits  and  gains  which  shall,  after  an- 
swering the  said  interest,  arise  after  bis  admission  as  a  partner 
therein.     And  my  will  is,  and  I  do  hereby  direct,  that  all  my  The  sons  to 
said  sons  shall,  within  the  space  of  one  year  next  after  they  Xcttonasthey 
shall  respectively  attain  the  age  of  21  years,  determine  and  come  of  age,  ta 
elect  whether  they  will  become  partners  in  the  said  trade  or  business  or 
not ;  and  in  case  they  determine  and  elect  to  become  partners  noU 
therein,  they  shall  within  that  time  respectively  notify  such 
their  election  and  determination,  by  writing,  under  their  re- 
spective hands,  to  my  said  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or 
otherwise  they  shall  be  considered  as  having  refused  to  become 
partners  therein.  Provided  always,  and  my  will  is.  that  in  case  Provi80  «n- 

*  *       *       r       *u     *•         u  •  .u  -  *    r  powering  the 

my  trustees  or  trustee  for  the  time  being,  or  the  major  part  of  trustees  to  re- 
them,  shall,  from  the  conduct  of  any  or  either  of  my  sons  who  ^Jne^aV1"* 
shall  become  and  be  a  partner  or  partners  as  aforesaid,  while  son  whose  con- 
any  of  the  trusts  of  this  my  will,  respecting  the  said  trade,,  h?m  tobeun- 
shall  remain  unperformed,  be  of  opinion  that  it  will  be  in*  qualified. 
jurious  to  the  trade  then  carried  on,  arid  to  the  rest  of  the  part- 
ners therein,  that  such  son  pr  sons  should  any  longer  continue 
a  partner  or  partners  in  the  said  trade,  that  then  and  in  such 
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case  it  shall  be  lawful  to  and  for  my  said  trustees,  or  the  trus- 
tees or  trustee  for  the  time  being,  or  the  major  part  of  them, 
and  he  and  they  shall  have  full' power  and  authority  imme- 
diately to  dissolve  the  partnership,  so  far  as  respects  such  son 
or  sons,  and  such  son  or  sons  shall  thenceforth  be  no  longer  a 
partner  or  partners  in  the  said  trade,  but  from  and  after  such 
And  Tded**    dissolution  of  the  said  partnership,  or  dismission  therefrom, 
refusing  shall    shall  have  and  be  entitled  to  such  legacy  and  legacies  and  pro- 
andVrc^bn7  vi8ion> a8  »  hereinafter  made  for  such  of  my  said  sons  as  shall 
alter  men-        neglect  or  refuse  to  become  a  partner  or  partners  in  the  said 

trade  or  business,  any  thing  hereinbefore  contained  to  the  con- 
hare  rS*aV  trary  thereof  in  anywise  notwithstanding.  And  my  further  will 
of  4000/.  and  is,  and  I  do  hereby  direct,  that  in  case  any  of  my  said  sons  W., 
not^craLg11  F.,T.,  and  6.,  shall  refuse  to  become  partners  or  a  partner  in 
share  in  the      the  said  trade,  within  the  time  aforesaid,  then  every  of  such 

interest  of  5  *     •  ■  ■  •  i         i        .    «« 

per  cent,  upon  8on8  so  refusing  to  become  a  partner  in  the  said  trade,  shall, 

mfoKsud?1        uPon  his  attaininS  the  age  of  22  years,  (but  not  unless  be  at- 

tains  that  age)  have  and  receive,  from  and  out  of  the  capital 
then  employed  therein,  the  sum  of  4000/.  to  and  for  his  and 
their  own  use  and  benefit;  and  every  of  such  sons  shall  never- 
theless be  entitled  to  and  shall  have  and  receive  his  original 
share  of  the  interest  which  shall  have  arisen  or  accrued  from 
or  by  the  said  capital  employed  in  the  said  trade,  up  to  the 
time  of  his  attaining  the  age  of  21  years,  the  same  to  be  paid 
and  payable  at  the  time  and  in  the  manner  hereinbefore  men- 
tioned, but  shall  not  be  entitled  to  any  further  part  or  share 
thereof,  by  way  of  survivorship  or  accruer,  on  the  death  of 
any  other  or  others  of  my  said  sons.  And  I  also  declare  my 
will  and  mind  to  be,  that  in  case  any  of  my  said  sons  W.,  F., 
T.,  and  G.,  shall  depart  this  life  under  the  age  of  21  years,  or 
shall  refuse  to  become  a  partner  in  the  said  trade  within  the 
time  aforesaid,  or  withdraw  himself  therefrom  after  his  admis- 
sion as  a  partner  therein,  then  and  in  such  case  the  survivors 
and  survivor  of  them  my  said  sons,  W.,  F.,  T.,  and  G.,  who 
shall  elect  to  become  such  partner  or  partners  in  the  said 
trade,  in  the  manner  and  upon  the  terms  aforesaid,  shall  have 
and  be  entitled  to  in  equal  shares  and  proportions  the  whole 
of  the  share  or  shares  to  which  such  6on  or  sons  so  dying  under 
the  age  of  21  years,  or  declining  to  become  a  partner  or  part- 
ners in  the  said  trade,  or  withdrawing  himself  therefrom,  would 
either  originally  or  by  survivorship  or  accruer  have  been  en* 
titled,  of  the  profits  and  gains  which,  after  deducting  such  in- 
terests as  aforesaid,  shall  arise  or  be  made  in  the  said  trade  or 
business,  after  their  respective  admission  as  partners  therein. 
And  in  oase  all  my  said  sons  Mot  oneehaU  happen  to  depart 
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this  life  tinder  the  age  of  SI  year*  or  shall  refuse  to  become  JJS&STto* 
partners  in  the  said  trade,  then  and  in  such  case  such  one  who  be  in  the  bui- 
fthall  elect  to  come  into  the  said  trade  in  order  to  carry  on  the  j^one  ri^° 
same  in  partnership  as  aforesaid,  shall  have  and  be  entitled  to  teenth  of  the 
the  whole  of  the  profits  and  gains  which  shall  arise  or  be  made  Jthen  refusing 
in  the  said  trade,  after  his  admission  to  the  same,  (after  an-  «ntn  their  at- 
swering  and  paying  thereout  interest  upon  the  net  amount  of  yean,  or  dying, 
the  capital  employed  in  the  said  trade,  and  also  paying  unto  do^not^arrv7 
rach  of  his  brothers  as  shall  refuse  or  decline  to  carry  on  the  on  the  same 
said  trade  in  partnership,  or  shall  withdraw  himself  from  the  the  weekly 
said  trade  after  his  admission  as  a  partner  therein,  one-six-  j»JJ8ofmop"   . 
teenth  part  of  such  profits  and  gains,  until  such  brother  shall 

attain  the  age  of years,  or  depart  this  life,  provided  such 

brother  shall  not  carry  on  the  same  trade  within  the  weekly 

bills  of  mortality  as  hereinafter  is  mentioned;)  and  such  one 

son  who  shall  elect  to  come  into  the  said  trade  in  order  to 

carry  on  the  same  in  partnership,  and  shall  continue  therein, 

shall  and  may  thenceforth,  and  subject  as  aforesaid,  carry  on 

the  said  trade  to  and  for  bis  own  use  and  benefit.  And  my  will  Iutaref  *®e  or 

10,  and  1  do  hereby  direct,  that  the  firm  or  stile  by  which  the  partnenhip. 

said  trade  shall  be  carried  on,  until  one  or  more  of  my  said  sons 

shall  be  admitted  therein,  shall  be  " ,"  and  after  the 

admission  of  one  or  more  of  my  said  sons  therein  the  same 

shall  be  a and  Son,"  or  "  — —  and  Sons,"  as 

the  case  may  be.    And  my  will  is,  and  I  do  hereby  direct,  that  If-fudMfiWK°r 
in  case  all  or  any  of  my  said  sons  shall  refuse  or  decline  (with-  are  to  have 
in  the  respective  times  before  limited)  to  carry  on  the  said  ^nth'tiii8^" 
trade  or  business  in  partnership,  upon  the  terms  and  in  the  tn«  *ge  ^ore- 
manner  hereinbefore  mentioned,  then  I  do  hereby  direct,  that  "\  y0T  dca 
every  such  son,  so  refusing  or  declining  to  carry  on  the  said 
trade  or  business,  shall  have  and  be  entitled  to  one-sixteenth 
part  or  share  of  the  clear  profits  or  gains  thereof,  until  they 

shall  respectively  attain  the  age  of years,  or  depart  this 

life,  which  shall  first  happen;  and  in  case  any  of  my  said  sons, 
who  shall  become  a  partner  or  partners  in  the  said  trade  or 
business,  shall  at  any  time  after  his  or  their  admission  into  the 
same,  and  before  his  or  their  attaining  the  age  of  — —  years, 
be  desirous  of  withdrawing  himself  or  themselves  therefrom, 
then  and  in  such  case  such  son  or  sons  so  withdrawing  himself 
or  themselves  from  the  said  trade  or  business,  shall  have  and 
be  entitled  to  one-sixteenth  part  or  share  of  the  clear  profits 

and  gains  thereof,  until  he  or  they  shall  attain  the  age  of 

years,  or  depart  this  life,  which  shall  first  happen.    Provided  The  sixteenth 

»  ■  •«_•  *    •         i     ■  •   •  ■■      share  to  censa 

ahvtays,  that  no  such  son  or  sons  so  refusing,  declining,  or  with-  upon  any  of 
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them  carrying    drawing  himself  or  themselves,  shall  afterwards  carry  on  the 

on  the  same  J 

trade  within      same  trade  within  the  weekly  bills  of  mortality.     But  in  case 

mortality?*        8UC'1  8°n  or  80n9  8°  refU8in£>  declining,  or  withdrawing  as 

aforesaid,  shall  carry  on  or  be  concerned  in  the  same  trade 

within  the  bills  of  mortality,  then  and  from  thenceforth  the 

said  one-sixteenth  part  or  share  so  directed  to  be  paid  to  him 

shall  cease  and  determine ;  and  he  or  they  shall  not  at  any  time 

thereafter  have  or  be  entitled  to  any  share  of  the  profits  and 

gains  of  the  said  trade  or  business  to  be  carried  on  by  the 

When  all  the     other  6on  or  sons,  in  pursuance  of  this  my  will.    And  my  will 

in  ^partner?  *s> anc*  '  do  hereby  direct,  that  when  all  my  said  sons,  W.,  F., 

ship,  shall  have  T.,  and  G.,  shall  have  attained  the  age  of  28  years,  in  case 

be  dead  under    they  shall  all  of  them  have  elected  to  become  partners  in  the 

that  age,  8ajj  trade,  and  none  of  them  shall  have  withdrawn  himself 

whilst  m  part-  ' 

nership,  the  from  the  same,  or  in  case  any  of  my  said  sons  shall  have  de- 

to^ke  up  a  cli°ed  or  refused  to  become  partners  or  a  partner  in  the  raid 

general  ac-  trade,  or  withdrawn  themselves  or  himself  therefrom,  and  have 

the  effects,  and  departed  this  life  under  the  age  of  28  years,  and  I  shall  have 

invest  20,000/.  any  other  son  or  sons  hereafter  born  who  shall  live  to  attain 

in  the  funds,  ** 

and  then  dis-     the  age  of  21  years,  (in  which  case  such  after-born  son  or  sons 

sMbuetCintoCr  sha11  have  the  Action  of  coming  into  the  said  trade,  and 
number  of  being  admitted  a  partner  or  partners  therein,  if  he  or  they  shall 
tw1ceSthenui^-  think  proper,  in  the  place  of  his  brother  or  brothers  who  shall 
ber  of  child-     80  decline  or  refuse  to  become  a  partner  or  partners  therein,  or 

ren  living  to  .  ,         . 

28  years  in  the  withdraw  himself  therefrom,  or  die  under  the  age  of  28  years,) 
d^M^the  °r  then  an(*  when  8Uch  after-horn  son  or  sous,  as  shall  so  elect  to 
partnership  come  into  and  be  a  partner  or  partners  in  the  said  trade,  shall 
dowsuidcLTd-  have  attained  the  age  of  28  years,  or  have  departed  this  life 
ren,  and  to        under  lhaUage,  and  being  in  partnership  as  aforesaid  at  the 

give  one  share     .  _         ,     ,       ,  .  , 

to  the  family  time  of  such  death,  my  said  trustees,  or  the  survivors  or  sur- 

ao  dyiu  ^under  v*vor  °f  them,  or  the  executors  or  administrators  of  such  sur- 

28,  in  tne  bo-  vivor,  do  and  shall  make  up  state  and  settle  a  full  and  ge- 

remaining  '  *  neral  account,  in  writing,  of  all  the  stock,  monies,  debts  and 

shares  equally  effects,  which  shall  be  in  or  belonging  or  due  or  owing  to  the 

who  have  lived  said  trade  or  business,  and  shall  and  do  cause  a  just  valuation 

theattatnerbh!n  an<*  &PPrai*ement  to  be  made  of  all  the  particulars  thereof  and 
business.  do  and  shall  in  the  first  place  (after  raising  and  paying  there* 

out  the  sum  or  sums  of  money  hereinbefore  mentioned,  to  each 
of  my  said  sons  and  daughters,  or  such  of  them  a*  shall  have 
lived  to  become  entitled  thereto,)  raise  thereout  the  sum  of 
20,000/.,  and  lay  out  and  invest  the  same  in  the  purchase  of  a 
competent  share  or  competent  shares  of  the  parliamentary 
stocks  or  funds  of  Great  Britain,  in  their  or  bis  or  her  own 
names,  or  name,  and  do  and  shall  stand  and  be  possessed  of 
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and  interested  in  the  said  stocks,  funds  and  securities,  to  be 
purchased  with  the  said  sum  of  20,000/.,  upon  the  trusts,  and  to 
and  for  the  intents  and  purposes  hereinafter  mentioned,  ex- 
pressed, and  declared  of  and  concerning  the  same ;  and  after 
the  said  several  sums  so  to  be  raised  shall  have  been  raised  as 
aforesaid,  and  all  the  legacies  hereby  given  and  bequeathed 
shall  be  answered  and  paid,  and  subject  thereto,  then  upon 
trust,  that  they  my  said  trustees,  or  the  survivors  or  survivor 
of  thetn,  and  the  executors  or  administrators  of  such  survivor, 
do  and  shall  part  and  divide  all  the  residue  and  remainder 
of  the  said  capital,  stock,  debts  and  effects  which  shall  be  in 
or  belonging,  or  due  or  owing,  to  the  said  trade  or  business, 
into  a  number  of  shares,  equal  to  twice  the  number  of  my 
sons  now  born,  or  hereafter  to  be   born,  who  shall  attain 
the  age  of  28  years  and  be  then  living,  or  who,  while  in 
partnership  as  aforesaid,  shall  have  attained  the  age  of  28 
years,  or  die  under  that  age,  leaving  a  widow  and  a  child, 
or  children  living  at  his  decease,  or  born  in  due  time  after, 
or  a  widow  only,  living  at  his  decease,  or  a  child  or  child- 
ren living  at  his  decease,  and  no  widow;  and  if  all  my  said 
sons,  so  electing  to  be  and. remaining  partners,  shall  attain 
the  age  of  28  years,    the  whole  of  the  said  capital  stocks 
debts  and  effects  shall  be  in  trust  for  such  my  said  sons,  in 
equal  shares  and  proportions;  and  if  I  shall  have  but  one 
son  electing  to  be  and  continuing  a  partner,  who  shall  at- 
tain the  age  of  28  years,  and  no  son  who,  being  and  conti- 
nuing a  partner  as  aforesaid,  shall  depart  this  life  under  that 
age,  leaving  a  widow  and  a  child  or  children  living  at  his 
decease,  or  born  in  due  time  after,  or  leaving  a  widow  only,  or 
a  child  or  children  then  living,  and  no  widow,  then  the  whole 
of  the  said  capital,  stock  debts  and  effects,  to  be  in  trust  for 
that  one  son ;  and  if  I  shall  have  one  or  more  son  or  sons, 
who,  being  a  partner  or  partners,  shall  attain  the  age  of  28 
years,  and  one  or  more  son  or  sons,  who  being  and  continuing 
a  partner  as  aforesaid,  shall  die,  leaving  a  widow  and  a  child 
or  children  living  at  his  or  their  decease,  or  respective  deceases, 
or  born  in  due  time  after,  or  leaving  a  widow  only,  or  a  child 
or  children  living  at  his  or  their  decease,  or  respective  de- 
ceases, but  no  widow,  then  if  only  one  of  my  sons,  being  and 
continuing  a  partner  as  aforesaid,  shall  have  left  a  widow  and 
children,  or  a  child  living  at  his  decease,  or  born  in  due  time 
after,  or  have  left  a  widow  only,  or  a  child  or  children  only 
living  at  his  decease,  and  no  widow,  one  of  the  said  shares 
shall  be  laid  out  and  invested  in  the  public  funds,  upon  the 
trusts  hereinafter  expressed  and  declared,  for  the  use  and 
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benefit  of  the  widow,  and  child  or  children  of  such  one  son, 
dying  while  such  partner  as  aforesaid,  and  leaving  such  widow 
child  or  children  as  aforesaid;  and  If  more  than  one  of  my  said 
sons,  being  and  continuing  a  partner  as  aforesaid,  at  the  time 
of  his  death  shall  have  left  a  Widow  and  a  child  or  children 
living  at  their  respective  deceases,  dr  born  in  due  time  after, 
or  a  widow  only,  or  a  child  or  children  living  at  his  or  their 
respective  deceases  and  n6  widow,  then  as  many  of  the  said 
shares  shall  be  so  laid  out  and  invested,  upon  the  trusts  here- 
inafter expressed,  as  1  shall  have  sons,  being  or  continuing  a 
partner  as  aforesaid,  at  the  time  of  their  deaths,  who  shall 
have  respectively  left  a  widow,  and  a  child  or  children  living 
at  their  respective  deceases,  or  born  in  due  time  after,  or  have 
left  a  widow  only,  or  a  child  or  children  living  at  their  respect* 
ive  deceases,  and  no  widow,  and  the  remainder  of  the  said  shares 
shall  be  divided  between  or  amongst  such  of  my  said  s6ns  then 
living  as  shall  have  elected  to  become  partners  and  shall  have 
continued  partners  in  the  said  trade  to  their  respective  age  of  SB 
years,  share  and  share  alike;  and  if  but  one  shall  be  then  living, 
who  shall  have  elected  to  enter  into  and  carry  on,  and  shall 
have  continued  in  the  said  trade,  and  shall  have  attained  the 
age  of  28  years,  then  such  one  son  shall  have  and  be  entitled 
to  the  remaining  shares  thereof,  the  part  or  share  or  parts 
or  shares  of  such  widow  and  child  or  children,  respectively 
to  be  ascertained,  according  to  the  then  last  preceding  annual 
settlement,  and  to  be  paid  to  my  said  trustees,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  soch 
survivor,  upon  trust  that  they  the  said  trustees,  or  the  trustees 
or  trustee  for  the  time  being,  do  and  shall  place  out  aod  invest 
the  same  in  the  purchase  of  a  competent  share  or  competent 
shares  of  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  in  their  his  or  her  own  names  or  name,  and  do  and  shall 
stand  and  be  possessed  of  the  said  stocks,  funds  and  securities 
so  to  be  purchased  as  aforesaid,  upon  such  and  the  same  trusts, 
for  the  benefit  of  such  widow  and  children,  and  with  such  li- 
mitations over,  for  the  benefit  of  my  other  sons  and  their 
widows  and  children,  and  subject  to  such  powers  and  provisos 
as  are  hereinafter  mentioned  expressed  and  declared  of  and 
concerning  the  stocks  or  funds  to  be  purchased  with  the  said 
sum  of  20,000/.  heVeinbefore  directed  to  be  invested  as  afore-: 
said,  so  far  as  such  trusts  relate  to  the  widows  and  children 
of  the  sons,  for  Whom  or  for  whose  widow  and  children  the 
said  sum  of  20,000/.  is  intended  to  be  invested,  or  as  near 
thereto  ad  circumstances  will  permit.    Provided  always,  and 
til  castf  I  shall  have  no  son,  who,  being  a  partner,  shall  attain 
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the  age  of  98  years,  and  be  living  at  the  time  hereinbefore 
expressed  to  entitle  him  to  such  surplus  or  remaining  shares, 
and  I  shall  have  two  or  more  sons  who  shall  become  partners 
as  aforesaid,  and  while  in  partnership  shall  die  and  leave  a 
widow  and  a  child  or  children  living  at  his  or  their  decease  or 
respective  deceases,  or  born  in  due  time  after,  or  leave  a  widow 
only,  or  a  child  or  children  living  at  his  or  their  decease  or 
respective  deceases,  and  no  widow,  then  it  is  my  will  that  the 
widow  and  child  or  children,  or  widow  only,  or  child  or  child- 
ren of  such  deceased  sons,  shall,  per  stirpes,  and  not  per  capita, 
be  entitled  to  have  take  and  divide  among  them  such  surplus 
shares,  in  such  proportions  as  shall  be  equal  to  the  number  of 
my  sons  who  shall  become  partners  as  aforesaid,  and  while  in 
partnership  die,  and  leave  such  widow  and  child  or  children, 
or  such  widow  only,  or  sufch  child  or  children,  and  no  widow 
as  aforesaid,  and  so  that  such  widow  or  widows,  and  child  or 
children,  may,  in  the  proportions  aforesaid,  according  to  their 
stocks,  husbands  and  parents,  respectively,  be  entitled  to  the 
whole  of  the  surplus  shares  between  or  among  them,  according 
to  the  trusts  hereinafter  declared,  of  their  said  several  and 
respective  proportions ;  and  in  case  I  shall  have  only  one  such 
son  as  last  hereinbefore  mentioned,  then  it  is  my  will  that  such 
widow  and  child,  or  children,  or  such  widow  only,  or  child  or 
children  of  such  only  son,  shall  be  entitled  to  have  and  take 
such  surplus  shares,  and  the  full  and  whole  benefit  of  the  same, 
as  well  as  the  other  provisions  hereby  made  for  him  her  or 
them,  according  to4he  trusts  hereinafter  declared.    And  in  And  if  no  sons, 
case  I  shall  have  no  son,  who,  being  a  partner  as  aforesaid,  shall  y*es  etaji*^ 
attain  the  age  of  twenty-eight  years,  and  be  living  at  the  time  come  entitled 
hereinbefore  expressed  to  entitle  him  to  such  surplus  shares;  then  the  whole9 
nor  an j  son  who  shall  become  a  partner  as'  aforesaid,  and  JSecalSi0' 
while  in  partnership  as  aforesaid,  shall  die,  leaving  such  widow  stock  and  ef- 
and  child,  of  children  only  as  aforesaid,  then  and  in  that  case,  butin^L  to#> 
all  the  residue  and  remainder  of  the  said  capital,  stock,  debts,  to  the  children 
and  effects  shall  be  in  trust  for  all  and  every  the  children  of  daughters,  %r 
my  said  daughter?,  who  shall  attain  the  age  of  21  years,  such  <*£*>  a°d  not 
children  of  my  said  daughters  to  take  per  capita  and  not  per 
stirpes,  in  equal  shares  and  proportions,  if  more  than  one ;  and 
if  there  shall  be  but  one  such  child,  the  whole  to  be  in  trust 
for  that  one  child ;  and  if  none  of  my  daughters  shall  have  a 
child  that  shall  attain  the  age  of  SI  years,  then  in  trust  for  all 
my  nephews  and  nieces  who  shall  be  then  living,  and  the 
survivor  of  them,  his  or  her  executors  administrators  and 
assigns.    And  1  do  hereby  direct  that  my  said  trustees,  aqd 
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2tod^wwed  *he  8orvivors  and  survivor  of  them,  and  the  executors  or  ad- 
of  the  said  sum  ministrators  of  such  survivor,  do  and  shall  stand  and  be  pos- 
of  20,000/.        gesged  0f?  amJ  interested  in,  the  said  stocks  funds  and  securities 

6o  to  be  purchased  with  the  said  sum  of  90,000/.  hereinbefore 

directed  to  be  raised,  upon  the  trusts,  and  to  and  for  the  intents 

and  purposes  hereinafter  mentioned,  expressed,  and  declared 

of  and  concerning  the  same,  that  is  to  say,  upon  trust  for  all 

my  sons,  as  well  those  already  born,  as  those  hereafter  to  be 

In  trust  for  the  born,  in  equal  shares  and  proportions,  during  their  respective 

inc^mmoiTfor  lives,  as  tenants  in  common,  and  not  as 'joint  tenants;  and 

their  respective  after  the  decease  of  each  such  soft,  upon  trust  to  pay  to  tbe 

their'respectiye  widow  of  such  deceased  son  out  of  the  interests  and  dividends 

deceases  in       0f  QUC\l  jjjg  8]iare  0f  the  said  last-mentioned  stocks  funds  and 

trust  for  their 

children  re-       securities,  such  annual  sum  not  exceeding /.  per  annum, 

eqvudTbares?  as  *e  s&^  8°n  *hM9  ty  writing  under  his  hand  and  seal,  and 
per  stirpes,  with  to  be  attested  by  two  or  more  credible  witnesses,  or  by  his  last 
respectively,'  W*H  al)d  testament,  signed  and  published  by  him,  in  the  pre* 
subject  to  a  gence  of  two  or  more  such  witnesses,  have  directed  or  appointed 
the  widow  of  in  that  behalf;  and  subject  to  such  annual  payment  as  last 
each  such  son.   aforesaid,  upon  trust  for  all  and  every  the  child  and  children 

of  each  such  son,  equally  to  be  divided  between  or  amongst 
the  said  children,  share  and  share  alike ;  and  if  but  one,  then 
in  trust  for  such  only  child ;  the  part  or  share,  parts  or  shares, 
of  such  children  or  child  to  be  an  interest  vested,  or  interests 
vested  in,  and  be  paid  to  him  her  or  them,  at  his  her  or  their 
age  or  respective  ages  of  21  years ;  and  if  any  such  children 
shall  depart  this  life,  under  the  age  of  $1  years,  then  as  well 
the  original  part  or  share,  parts  or  shares  of  him  her  or  them 
so  dying,  as  the  part  or  share  or  parts  or  shares  surviving 
or  accruing,  by  virtue  of  this  present  clause,  shall  go  and 
be  paid  to,  the  survivors  or  survivor,  or  others  or  other  of  the 
said  children,  and  their  respective  executors,  administrators, 
or  assigns,  to  be  an  interest  vested  or  interests  vested  in,  and 
to  be  paid  to,  the  child  or  children  respectively  entitled  thereto, 
at  such  time  or  times  as  is  hereinbefore  mentioned,  with  re* 
Clause  for  8P€ct  *°  ^is  her  or  their  original  share  or  shares.  And  I  do 
maintenance  hereby  will  and  direct,  that'  after  the  decease  of  such  son,  the 
ncation.  jnterea{  dividends  and  annual  produce  of  the  share  to  which  he 
shall  be  so  entitled  for  his  life,  of  the  said  sum  of  20,000/.,  and 
the  stocks,  funds  and  securities  in  which  the  same  shall  be 
invested  as  aforesaid,  or  so  much  of  tbe  said  interest,  dividends 
and  atfnual  produce  as  my  said  trustees,  for  the  time  being, 
shall  think  necessary,  shall  after  the  decease  of  their  respective 
fathers,  and  subject  to  any  provisions  made  uoder  the  power  for 
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purpose  hereinbefore  given  by  this  my  will,  for  the  widows 

of  their  fathers  respectively,  be  paid  and  applied  for  or  towards 

the  maintenance  and  education  of  such  child  or  children  in 

the  mean  time,  untij  he  she  or  they  shall  respectively  attain 

the  age  of  SI  years,  and  the  residue  invested  in  such  stocks 

funds  and  securities  as  aforesaid,  so  as  to  accumulate  in  the 

way  of  compound  interest ;  and  that  such  residue,  and  the 

accumulations  thereof,  shall  be  in  trust  for  the  persons  who, 

under  this  my  will,  shall  become  entitled  to  the  fund  whence 

such  accumulation  shall  have  proceeded.    But  in  case  any  of  JjJJtfa  Xir 

my  said  sons  shall,  at  the  time  of  his  or  their  respective  de-  Waring  bo 

j*lail«1«Mn      lint  M. 

cease,  leave  a  widow  only,  and  no  child  or  children,  him  or  ^owoniy, in 
them  surviving,  or  there  being  such   child  or    children,  if  trust  fo*  *•* 
all  of  them  shall  happen  to  die  under  the  age  of  21  years,  then  aaa  subject  to' 
after  the  decease  of  such  son  or  sons,  as  to  the  part  or  share,  ?*e  WH°*['!L^ 

7  r,  .  interest  or  pro- 

parts  or  shares,  of  such  son  or  son9  as  shall  so  die,  leaving  a  vision,  to  go   - 
widow  or  widows,  but  no  child  or  children,  who  shall  live  to  ^J^ggoM^t 
attain  the  age  of  21  years,  upon  trust  for  his  or  their  widow  or  thefo  families, 
respective  widows,  during  their  respective  natural  lives,  (if  Jhjpa8  to  the. 
she  or  they  shall  so  long  continue  sole  and  unmarried,)  and  in  accruing 
case  any  one  or  more  of  my  said  sons  shall  have  no  child  who 
shall  attain  the  age  of  SI  years,  as  aforesaid,  then  after  his  or 
their  decease  or  respective  deceases,  (subject  to  the  provisions 
made  or  to  be  made  as  aforesaid,  for  his  or  their  widow  or  re- 
spective widows  as  aforesaid,  in  the  6hare  or  shares  to  which 
such  son  or  sons  shall  have    been  so    originally    entitled, 
for  his    or ,  their  life  or  lives   respectively,    as  aforesaid,) 
the  same,  immediately  after  such  his  decease,  to  be  sub- 
divided into  as  many  shares  as  there  shall   be  sons  of  my 
body  then  living,  or  then  dead,  having  left  a  child  or  children, 
and  the  said  shares  shall  be  upon  such  trusts  for  my  said  sur- 
viving other  sans,  and  their  children  respectively,  as  are  here- 
inbefore declared,  in  respect  to  their  said  respective  original 
shares,  and  so  after  the  decease  of  any  other  son  or  sons,  under 
21  years  of  age,  the  .share  or  shares  to  which  such  last-men- 
tioned son  or  sons  shall,  or  if  living,  would,  by  survivorship  or 
accruer,  be  so  entitled  for  life  as  aforesaid,  shall  also  be  uport 
such  trusts  for  the  then  surviving  or  the  other  sons,  and  their 
respective  children,  as  are  hereinbefore  declared,  as  to  their 
said  respective  original  shares ;  and  if  only  one  of  my  said  sons 
shall  have  a  child  who  shall  attain  the  age  of  SI  years,  then 
after  the  decease  of  the  other  of  my  said  sons,  and  such  failure 
of  issue  of  their  bodies  respectively  as  aforesaid,  (and  subject 
to  the  provisions  hereinbefore  and  hereinafter  contained  for  their 
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widows  respectively,)  the  whole  of  the  said  sum  of  20,000/.  and 
the  stocks  funds  and  securities  on  which  the  same  shall  be  in- 
vested, to  be  upon  such  trusts  for  such  only  son,  and  his  child 
or  children  respectively,  as  hereinbefore  |s  declared  as  to  his 
And  in  case  all  original  share  of  or  in  the  same.    And  in  case  none  of  my  said 
die  without       sons  shall  have  a  child  who  shall  attain  the  age  of  21  yean, 
leaving  any       then  as  to  the  whole  of  the  said  stocks  funds  or  securities 
shall  acquire  a  hereinbefore  directed  to  be  purchased  as  aforesaid,  (subject  to 
SSn8ub*ectto  *^e  Powers  aiu*  provisions  hereinbefore  contained,)  upon  trnat 
thftivMow't      for  all  and  every  the  children  of  my  paid  daughters  who  shall 
to'ttocLttton.  attain  the  age.  of  21  years,  such  children  of  my  said  daughters 
^■^  **»*»-      to  take  per  capita,  and  not  per  stirpes,  in  equal  shares  and 
ten'andtf       proportions,  if  more  than  one;  and  if  there  shall  be  but  one 
none  of  the       8UC^  chjid  the  whole  to  be  in  trust  for  that  one  child.    And  if 

daughters  ' 

shall  leave  a     none  of  my  daughters  shall  have  a  child  who  shall  attain  the 
acquis* vest-  age  °f  %l  years,  then  upon  trust  to  pay  one  equal  half  part  of 


ed  interest,  of  the  interest,  dividends,  and  annual  produce  of  the  said 

terastof  the  of  20,000/,,  and  the  stocks,  funds  and  securities  on  which  the 

ftoti?  twtf*  t  same  8I*&M  be  invested,  unto  my  said  wife,  during  her  life,  in 

testator,  cfe-  case  she  shall  so  long  continue  sole  and  unmarried,  but  with- 

and mxmhtt  ou*  makiflg  any  deduction  out  of  her  said  annuity  of /.,  in 

decease,  to  respect  thereof,  and  subject  thereto,  do  and  shall  stand  and  be 

phews  and8"  possessed  of  and  interested  in  the  said  trust  monies,  stocks, 

nieces,  their  funds  aud  securities,  and  the  interest,  dividends,  and  annual 

executors  ad*  %  .  _    .     \  „         ..  w      _  7_     . 

ministrators  produce  thereof,  in  trust  for  all  my  nephews  and  nieces  who 
and  assigns.  sh&U  be  then  living,  or  the  survivor  of  them,  and  the  exe- 
Legacies  to       cutors  administrators  and  assigns  of  such  survivor.     Provided 

sou?^ho  are  ako>  and  my  wil1  *8»  that  in  ca8e  *  shal*  have  any  other  son  or 
also  to  hare      sons  hereafter  born,  either  in  my  lifetime,  or  in  doe  time  after 

the  20,oooa      my  decease,  then  I  give  and  bequeath  unto  every  such  after* 

born  son  2000/.,  to  be  an  interest  vested  in  and  to  be  paid  to 
him  on  his  attaining  the  age  of  21  years,  and  the  sum  of  4000/., 
to  be  an  interest  in,  and  to  be  paid  him  upon  his  attaining  the 
age  of  24  years;  and  my  will  is,  that  every  such  after-bora 
son,  and  his  child  and  children  (if  any)  shall  have  and  be  enti- 
tled to  a  share  of  the  stocks  funds  and  securities,  to  be  pur- 
chased with  the  said  sum  of  20,000/.,  hereinbefore  directed  to 
be  invested  as  aforesaid,  equally  with  my  said  sons,  W.,  F., 
T.,  and  G.,  and  their  children,  the  same  to  be  payable,  and 
paid  at  such  time  and  times,  and  with  under  and  subject  to  such 
and  the  same  powers,  provisos. and  limitations,  and  to  be  at* 
tended  with  the  same  right  of  survivorship,  and  in  such  and 
the  same  manner  in  all  respects  as  the  shares  to  or  in  trust  for 
my  said  sons,  W.,  F.,  T«,  and  G.,  and  their  widows  and  child- 
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ren,  of  and  in  the  same  stocks,  funds  and  securities  as  are 
hereinbefore  directed,  limited,  given  and  bequeathed.    Pro-  Upon  the 
vided  also,  and  my  will  is,  that  in  case  any  of  my  said  sons.  J*  iotoe"?*- 
shall  depart  this  life 'whilst  in  the  said  business,  before  he  shall  &e!°b?fo"t 
attain  the  age  of  38  years,  leaving  either  a  widqw  and  one  or.  widow  or 
more  child  or  children,  him  surviving,  then,  and  in  such  case,  ^m^o* 
as  often  as  the  same  shall  happen,  I  do  hereby  direct  that  such.  20,0001.  imsse* 
account  and  valuation  as  aforesaid  shall  be  made,  taken  arid  ^^J^^ 
settled,  and  that  the  part  or  share  of  such  of  my.  said  sons  so<  ▼*■**>  "tt-u' 
dying,  of  and  in  the  said  sum  of  90,000/.,  shall  forthwith,  be.  the  otherwm.  . 
raised,  and  laid  out  and  invested  in  the  purchase  of  a  compe*-  °LJj^!jjJJr 
tent  share  or  competent  shares  of  the  parliamentary  slocks  or 
public  funds  of  Great  Britain,  hi  the  names  or  name  of  my 
said  trustees  or  trustee  for  the  time  being,  upon  such  and  the- 
same  trusts,  for  the  benefit  of  his  widow  and  child,  and  child* 
ren,  and  subject  to  the  same  powers,  provisos  and  limitations 
over,  as  are  hereinbefore  directed,  and  shall  not  wait  till  all 
my  sons  shall  attain  the  said  age  of  28  years,  any  thing  herein** 
before  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing.   And  I  direct,  that  in  case  all  my  sons  shall  refuse  In  caw  all  the 

i«  «  •  t         <i  1       •  •  ■■•      sons  shall  de- 

or  decline  to  carry  on  the  said  trade  or  business,  then,  and  ia  dine  the  tm- 
such  case,  I  do  hereby  direct,  that  when  all  my  said  sons,  W.,  ^ne,J0S^aU 
F.,  T.,  and  G.,  who  shall  live  to  attain  the  age  of  28  years,  end  effects  of  • 
shall  have  attained  that  age,  and  there  shall  be  no  after-born  ^Ja'andthe*' 
son  or  sons,  or  in  case  there  shall  be  any  after-born  son  or  20,000/.  to  be  t 
sons,  when  all  my  after-born  sons  who  shall  live  to  attain  the  rested  for  the 
age  of  98  years  shall  have  attained  that  age,  the  said  trade*  J?rpoi^ 
stock  and  effects  employed  therein,  shall  be  sold  to  the  best  the  residue  of  < 
advantage,  and  the  debts  due  and  owing  to  the  said   trade  ^™g3£ 
shall  be  collected  by  my  said  executors,  or  the  survivors  or  the  residue  of  >. 
survivor  of  them,  or  the  executors  or  administrators  of  such  stock)  &c7ere. 
survivor.    And  from  and  immediately  after  such  sale  as  last  befto  directed 
aforesaid,  they,  my  said  trustees,  and  the  survivors  and  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor, 
do  and  shall,  by  and  out  of  the  money  which  shall  arise  by 
such  sale,  and  which  shall  be  collected  as  aforesaid,  lay  out 
and  invest  the  said  sum  of  20,000/.  in  the  purchase  of  a  compe- 
tent share  or  competent  shares  of  the  parliamentary  funds  of 
Great  Britain,  in  their  own  names,  or  in  the  names  or  name  of 
the  survivors  or  survivor  of  them,  or  of  the  executors  or  admi- 
nistrators of  such  survivor,  upon  the  trusts,  and  to  and  for  the 
intents  and  purposes  hereinbefore  mentioned  expressed  and 
declared  of  and  concerning  the  same,  and  shall  and  do  apply 
the  residue  of  the  money  which  shall  arise  by  such  sale  or  sales 
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in  sucb  and  the  6ame  manner  as  tbe  residue  of  the  capital, 
stock,  debts  and  effects  are  hereinbefore  directed  and  applied. 
And  in  case  And  in  case  all  ray  sons,  as  well  those  already  born  as  those 
iwinli^Tder  ^wafter  *  ^  b°rn,  shall  depart  this  life  under  tbe  age  of 
21,  thebnsi-  twenty-one  years,  then  my  will  is,  and  I  do  hereby  direct,  that 
ari'te^1*'  the  **'li  capital,  stock,  goods,  debts  and  effects  shall  be  forth- 
dace  invested  with  sold  and  disposed  of,  or  collected  in  such  manner  as  is  bere- 
wifeand     *     inbefore  directed  in  case  all  my  said  sons  should  refuse  or  de- 

tift^hUdra*  c**ne  to  Cari7  on  *^e  sa^  trade  or  business,  and  that  tbe  whole 
and  his  *  produce  thereof  shall  be  forthwith  placed  out  and  invested  ia 
3ST  -  the  purchase  of  a  compete*  share  or  competent  .hare,  of  tbe 
before  directed  parliamentary  funds  of  Great  Britain,  in  the  names  or  name  of 
the  20^00/.  to  my  8a^  trustees,  or  the  survivors  or  survivor  of  them,  or  the 

executors  or  administrators  of  such  survivor,  upon  such  and 
the  same  trusts,  for  the  benefit  of  my  said  wife  and  daughter, 
and  their  children,  and  my  nephews  and  nieces  as  are  herein- 
before mentioned  expressed  and  declared  of  and  concerning 
the  stocks,  funds  or  securities,  to  be  purchased  with  tbe  said 
sum  of  20,000/.  in  the  event  of  all  my  sons  dying  without 
leaving  a  widow,  him  or  them  surviving,  or  any  child 
or  children  who  shall  live  to  attain  the  age  of  21  years. 
[Testator  then  gives  several  pecuniary  legacies.]  And  as 
All  the  residue  to,  for  and  concerning  all  the  rest,  residue  and  remainder 
of  the  testa-      Qf  my    e8(a(e    amj    effects    whatsoever    and    wheresoever, 

tor's  property,  J  .  * 

real  and  per-  and  of  what  nature  kind  or  quality  soever  the  same 
MiX'and  &e  may  "*»  both  real  and  personal,  which  I  shall  be  seised  or 
money  applied  possessed  of,  interested  in,  or  in  any  manner  entitled  unto, 

in  the  same  .     .  .  . 

manner  as  the  in  possession,  reversion,  remainder,  or  expectancy,  at  the 
cTua?  stock*  t*me  °^  ml  decease,  1  8've>  devise,  and  bequeath  the  same 
and  effects  are  unto  my  said  trustees,  their  heirs,  executors,  administrators 
tohMinSSS^  an<J  a8sign8>  according  to   the  nature  and   quality  thereof, 

upon  trust  to  sell  and  dispose  thereof,  either  by  public 
sale  or  private  contract,  and  convert  tbe  same  into  money  as 
soon  as  conveniently  may  be  after  my  interment,  and  add  the 
same  to  the  capital  of  my  said  trade  or  business,  and  employ 
the  same  therein  in  such  and  the  same  manner,  and  to  stand 
and  be  possessed  thereof,  subject  to  the  legacies  hereby  given, 
upon  such  and  the  same  trusts,  and  to  and  for  such  and  tbe 
same  intents  and  purposes  as  are  hereinbefore  mentioned  ex- 
pressed and  declared  of  and  concerning  the  residue  of  my  said 
capital,  stock,  debts  and  ^effects.  And  for  facilitating  the  sale 
of  my  estate  and  effects  in  the  manner  hereinbefore  mentioned. 
I  do  hereby  direct  that  the  receipt  and  receipts  of  my  -said 
trustees,  or  of  the  survivors  or  survivor  of  them,  or  of  the 


App.]  Provisions  for  continuance  of  Testator's  trade.  *97 

heirs  executors  or  administrators  of  such  survivor,  shall  from 
time  to  time  be  a  good  and  sufficient  discharge  and  good  and 
sufficient  discharges  to  the  purchaser  or  purchasers  of  the  said 
premises  so  to  be  sold  as  aforesaid,  or  any  of  them,  fr  any  part 
or  parts  thereof,  or  to  any  other  person  or, persons,  paying  to 
them  any  other  sum  or  sums  of  money  under  the  trusts  of  this 
my  will,  and  to  his  her  and  their  respective  heirs  executors 
administrators  and  assigns,  for  so  much  money  as  shall  be 
therein  acknowledged  or  expressed  to  have  been  received. 
And  that  such  purchaser  or  purchasers,  or  other  person  or 
persons,  his  her  or  their  heirs  executors  administrators  or  as- 
signs, shall  not  afterwards  be  answerable  or  accountable  for 
any  loss,  misapplication,  or  non-application  thereof,  or  any 

part  thereof.(l)    And  I  do  hereby  appoint  my  said  wife,  toge-  Executors  ap- 
pointed. 

(1)  There  is  an  obvious  propriety  in  this  provision.  Where  such  a  clause 
is  left  out,  a  way  suggested  to  cure  the  omission  is  for  the  purchasers 
to  see  the  whole  of  tbeir  purchase-money  invested  in  the  S  per  Cent.  Bank 
Annuities,  in  the  name  of  the  executors  or  trustees,  who  may  thereupon 
execute  deeds,  declaring  the  money  so  invested  to  be  the  same  money  for 
which  the  estates  (describing  them)  were  sold,  and  that  the  money  is  so  in- 
Tested  on  the  trusts  of  the  will  \  and  each  purchaser  should  have  one  part 
of  such  deed  declaring  the  trusts  of  the  purchase-money.  The  Bank,  books 
will  always,  on  inspection,  afford  evidence  of  the  sums  having  been  ac- 
tually invested  in  such  a  quantity  of  Stock,  which  will  correspond  with  the 
precise  quantity  meutioned  in  the  declaration  of  trust  \  and  together  they 
will  be  sufficient  proof  of  a  proper  application  according  to  the  will,  so 
as  to  absolve  the  purchaser.  It  was  the  opinion  of  the  late  Mr.  Serjeant 
Hill,  that  the  purchaser  would  then  have  a  safe  title  without  a  decree:  bnt  ' 

otherwise  he  would  not  be  safe,  because  he  has  notice  of  the  trust.  To  ob- 
tain a  decree,  if  a. decree  be  necessary,  the  trustees,  or  any  person  as  pro* 
ekein  mmi  for  the  infant  cettvi  que  trusts,  may  file  a  bill  to  compel  a  specific 
performance  of  the  contract  by  the  purchasers,  and  then  the  court  will  di- 
rect and  confirm  the  sale.  But  purchasers  of  leasehold  or  chattel  estates  or 
interests  will  be  safe  without  any  decree,  notwithstanding  the  omission  to 
make  the  receipts  of  the  trustees1  discharges,  if  the  trustees  are  also  exe- 
cutor* i  for  the  property  in  such  subjects  always  vests  in  the  first  place,  not- 
withstanding the  dispositions  of  the  will,  in  the  executors.  A  testator  can- 
not prevent  them  from  being  assets  in  the  hands  of  the  executors  to  go  in  a 
due  course  of  administration.  The  power  of  sale  is  annexed  to  their  office  \ 
and  the  purchaser  is  never  obliged  to  enter  into  the  account,  or  enquire 
into  the  necessity  of  any  sale.  Whale  v.  Booth,  4  T.  R.  635.  Ewer  v. 
Corbitt,  2  P.  Wins.  149.  But  the  transaction  must  be  clear  of  all  fraud  or 
collusion  *  for  if  it  be  tainted  with  these  qualities,  the  estate  will  be  speci- 
fically followed  into,  the  hands  of  the  purchaser.  So  where  there  is  express 
notice  of  a  debt  of  testator  unsatisfied,  and  the  sale  is  a  contrivance  be- 
tween the  purchaser  and  executor  to  defeat  the  debtor,  the  purchaser  makes 
himself  party  to  the  devastavit}  see  Crane  v.  Drake,  S  Tern,  616.    Nugent 

vol.  if ,  2k 
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ther  with  the  said  (trustees),  to  be  executrix  and 

of  this  my  will ;  and   in  case  of  the  death  of  any  two  or 

more  of  them  before  the  trusts  of  this  will  shall  be   fully 

Substitutionary  performed,  then  I  do  nominate  and  appoint  my  two  eldest 

executon  nam*  ,.  . 

«d.  sons,  for  the  time  being,  when  they  shall  respectively  have 

attained  the  age  of  18  years,  to  be  executors  of  the  same 
in  the  place  of  such  two  or  more  of  them,  my  said  wife  and 
the  said  trustees,  as  shall  so  die  before  the  trusts  of  ray  said 
will  shall  be  fully  executed  and  performed,  and  with  all  the 
same  powers  and  authorities,  to  all  intents  and  purposes  what- 
soever, as  such  executrix  or  executors,  who  shall  so  happen  to 
die,  had  or  might  have  had  under  and  by  virtue  of  this  will,  at 

Power  to  the     the  time  of  his  or  her  death.    And  I  do  hereby  declare  thai 

reSe^rtekMe  "*  8^a^  an<*  may  **  lawful  to  and  for  my  said  wife  and  the  said 
of  the  testator's  (trustees),  and  also  to  and  for  my  said  two  eldest  sons,  when 
house^or  to  they  shall  severally  become  entitled  to  prove  and  shall  have 
purchase  other  proved  this  my  will,  and  the  survivors  or  survivor  of  them, 

premises,  with    r  *  ■     •    •  ~         ■  •  -. 

lull  discretion-  and  the  executors  or  administrators  of  such  survivor  fron 
"aD^£™ther  time  to  time,  if  need  be,  to  renew  the  lease  of  my  dwelling- 
trade.  house  and  premises  wherein  the  said  trade  or  business  is  now 

carried  on,  or  to  purchase  the  fee-simple  thereof  or  of  any  un- 
divided part  or  share  thereof,  or  to  take  any  other  dwelling* 
house,  shop  or  shops,  warehouse  or  warehouses,  or  other  pre* 
mises,  at  such  rent  or  rents  as  they  shall  think  proper,  for  the 
purpose  of  carrying  on  the  said  trade  or  business,  and  to  hire 
and  employ  any  servant  or  servants,  clerk  or  clerks,  or  any 
other  person  or  persons  whomsoever,  to  be  employed  therein, 
at  such  salary  or  wages  as  they  my  said  trustees  and  executon 
for  the  time  being  shall  think  proper,  and  to  repose  in  sack 
servant  or  servants,  clerk  or  clerks,  or  other  person  or  persons, 
so  much  and  such  confidence  trust  or  authority,  in  the  carrying 
on  of  the  same  trade  or  business,  and  in  the  management  and 
disposal  of  the  stock  employed  or  to  be  employed  therein,  and 
in  the  receipt  of  any  debt  or  debts  to  be  contracted)  in  or  by 
the  carrying  on  the  trade  hereby  directed  to  be  carried  ra»  as 
they  my  said  trustees  or  the  survivors  or  survivor  of  them  shaH 
in  his  or  their  discretion  think  fit,  provided  that  after  any  or 
either  of  my  said  sons  shall  become  partners  or  partner  in  the 
said  trade  or  business,  such  of  them  as  for  the  time  being  shall 
be  such  partners  or  partner  shall  have  a  voiee  therein,  as  well 


0.  Gifford,  1  Atk.  463.  Hill  v*  Simpson,  7  Yes.  Jun.  158.  And  if  such  sale 
be  without  valuable  consideration,  it  Calls  within  the  statute,  IS  Elix.  c  i. 
Gilb.  Bq.  R.  Hi. 
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%  as  my  ttnstees  ahd  Executors  for  the  time  being,  so  as  that 

*  in  case  of  a  difference  in  opinion,  the  majority  of  voices  shall 
'  decide  as  hereinafter  is  mentioned ;  and  also  to  adjast  settle 
"'■  compromise  and  compound  all  accounts  reckonings  trans- 
*'1  actions  matters  and  things  in  which  I  shall  be  concerned  or 
*'  interested  at  the  time  of  my  decease,  or  which  shall  be  opened 

*  or  contracted,  or  shall  arise  after  my  decease,  and  to  pay,  on 
''  any  evidences  they  shall  think  proper,  any  debts  claimed 
to  from  my  estate,  and  also  to  dismiss  any  servant  or  servants, 

*  clerk  or  clerks,  or  other  person  or  persons,  and  (with  such 

*  consent  as  aforesaid)  to  hire  and  employ  any  other  or  others 
'F  in  his  or  their  stead,  and  that  from  time  so  time,  and  as  often 

*  as  my  said  executors  shall  think  proper.     And  I  do  hereby  if  the  trustees 

5  direct,  that  in  all  cdses  where  rfiy  trustees  and  executors  for  differ  in  opi- 

fc  the  time  being  shall  happen  to  differ  in  opinion,  the  matter  of  Jjjj^jj different 

i  such  difference  shall  be  decided  by  the  major  part  or  number  of  to  be  decided 

i'  themroysaidtru8tee8orexecutors,andbeacteduponaccordingly.  jority! "** 

*  And  I  do  hereby  declare  my  will  to  be,  that  they  my  said  trus- 
tf  tees  UhA  eie&rtOrsand  their  respective  executors  and  a  elm  in  is- 
w  tratotti,  shall  not  fee  answerable  or  accountable  for  any  loss  or 
i  dftfoggg  Which*  sMll  cortie  or  happen  to  the  stock  or  capital  to  bo 

*  employed  in  the  said  trade  or  business,  by  bad  debts,  decay  of 
r  gottfa,  suit  or  action,  or  suits  or  actions,  in  any  court  ot  courts  of 
;i  law  or  equity,  or  any  other  casualties  or  accidents  whatsoever,  or 
It  by  reason  of  the  trust  and  confidence  which  they  or  any  of  them 
,r  riialf  or  may  place  or  repose  in  any  servant  or  servants,  clerk  or 
of  cferks,  banker,  broker,  or  other  persons,  with  whom  any  part  of 

*  the  g&id  trnsf  m6rfies  shall  or  fray  be  deposited  or  lodged  for  safe 
i  Cttstody  or  otherwise,  or  for  any  other  loss  or  damage  which 
t  Atey  happen  about?  the  execution  of  this  my  will,  or  all  or  any 
i  6f*  the  frusfs  hereby  fa  them  reposed ;  ahd  that  they  my  said 
i  trustees  And  executors,  and  their  respective  executors  and  ad- 
%  ffiiritetfators,  shall  not  be  charged  or  chargeable  with  or  for 
i<  tfrty  grim  or  a'tfriVs'  of  money,  other  than  such  as  shall  actually 
^  and  respectively  come  to  his  her  or  their  hands  by  virtue  ot 
i  ihis  my  will.  And  I  do  hereby  further  direct,  that  it  shall  and 
(  be  lawful  to  and  for  my  said  trustees  and  executors,  and  each 

,  Arid  every  of  them,  by  and  out  of  all  or  any  of  the  monies 

i  which  shall  come  to  tfeeir  or  any  of  their  hands,  by  virtue  ot 

f  this  my  will,  to  deduct,  retain  to,  and  reimburse  themselves 

/  himself  and  herself,  and  to  allow  his  her  or  their  co-trustee  or 
co-trustees  all  such  costs  charges  and  expenses  as  they  re- 
spectively shall  or  may  sustain  expend  or  be  put  unto,  in  or 
about  {fie  execution  of  alt  or  any  of  {he  trusts  hereby  in  them 

2k2 
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reposed,  or  in  anywise  relating  thereto.  And  I  do  hereby 
revoke  and  make  void  all  former  and  other  wills  by  roe  at  anj 
time  heretofore  made,  and  do  declare  this  only  to  be  my  last 
will  and  testament. 

In  witness,  &c. 


No.  15. 

A  Will  disposing  of  real  and  personal  Property  by  a  Testator 

leaving  no  Family. 

This  is  the  last  will  and  testament  of  me  A.  B.  of  &c 
First,  I  will  that  all  such  debts  as  I  shall  justly  owe  at  the 
time  of  my  decease,  and  my  funeral  and  testamentary  charges 
and  expenses,  be  in  the  first  place  paid  by  my  executors 
hereinafter  named.  I  gfve  and  devise  unto  C.  D.  of,  &c*  all 
and  every  my  messuages  lands  tenements  and  hereditaments, 

whereof  I  am  seised  in  fee,  situate  lying  and  being  in 

in  the  county  of  ■  and  now  or  late  in  the  several 

tenures  or  occupations  of  — • and  or  one  of 

them  their  or  one  of  their  assigns,  lessees,  or  under-tenants; 
to  have  and  to  hold  all  and  every  the  said  messuages  lands 
tenements  hereditaments  and  premises  unto  and  to  the  use  of 
the  said  C.  D.  and  his  heirs  for  ever.    I  give  devise  and 

bequeath  unto  E.  P.  of in  the  county  of all 

my  copyhold  messuages  lands  tenements  and  hereditaments, 
(which  I  have  duly  surrendered  to  the  use  of  my  will)  situate 
lying  and  being  in  the  said  county,  and  which  now  are  or  late 

were  in  the  several  tenures  or  occupations  of and • 

or  one  of  them,  their  or  one  of  their  assigns,  lessees  or  under- 
tenants,  to  have  and  to  hold  all  and  every  the  said  last  men* 
tioned  messuages  lands  tenements  hereditaments  and  premises, 
with  their  and  every  of  their  appurtenances,  unto  and  to  the 

use  of  the  said ,  and  the  heirs  of  his  body  lawfully  to 

be  begotten ;  and  for  default  of  such  heirs,  then  to  my  owa 

right  heirs  for  ever.     I  give  devise  and  bequeath  unto 

of ,  in  the  county  of all  those  my  messuages 

or  tenements,  with  theif  and  every  of  their  appurtenances, 
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now  in  the  several  tenures  or  occupations  of  ■        and 

,   or  their  several  lessees  undertenants  or  assigns, 

situate  standing  and  being  in  the  parish  of ,  in  the 

county  of ■■ ,  and  all  that  my  other  messuage  or  tene- 
ment with  the  appurtenances,  situate  standing  and  being  in 

the  said  parish  of ,  and  near  or  adjoining  to  the 

said  two  last  mentioned  messuages  or  tenements,  and  now 

called  or  commonly  known  by  the  name  or  sign  of  the 

and  heretofore  in  the  tenure  or  occupation  of* his 

undertenants  or  assigns,  but  which  is  now  untenanted ;  and 
also  all  other  my  messuages  or  tenements  ground  and  heredi- 
taments in aforesaid  with  their  appurtenances,  to  have 

and  to  hold  all  and  every  the  said  last  mentioned  messuages  or 
tenements  and  premises,  with  their  appurteriances  (subject 
nevertheless  to  and  charged  with  the  annuity  yearly  rent  or 
sum  of  /.  hereinafter  mentioned)  unto  him  thfe  said 

*  —  and  his  assigns,  for  and  during  the  term  of  his  natu- 

ral life  :  and  from  and  immediately  after  his  decease  I  give 
devise  and  bequeath  all  and  every  the  same  messuages  or 
tenements  and  premises,  with  their  and  every  of  their  appur- 
tenances (subject  to  and  charged  and  chargeable  with  the 

annuity  hereinafter-mentioned)  unto  and  to  the  use  of , 

in  the  county  of ,  and  the  heirs  of  his  body  lawfully  be- 
gotten or  to  be  begotten  ;  and  for  default  of  such  heirs,  then  Testator  de- 
to  my  own  right  heirs  for  ever ;  and  I  do  hereby  give  devise  ▼*•«■  *n  •*- 

and  bequeath  unto ,  wife  of ,  and  her  assigns,  for  and  £»uing  out  of 

during  the  term  of  her  natural  life,  one  annuity  or  clear  yearly  Jem??ua*f!j 

rent  or  sum  of /.  of  lawful  money  of  Great  Britain,  free  of  distress. 

and  clear  of  and  from  all  deductions  or  abatements,  for  or  in 
respect  of  any  taxes  charges  rates  assessments  or  impositions 
whatsoever,  to  be  issuing  and  payable  out  of  all  and  every  the 
said  last  mentioned  messuages,  tenements  and  premises,  and 
to  be  paid  and  payable  by  equal  half-yearly  payments,  at  the 
two  most  usual  feasts  or  days  of  payment  in  the?  year,  that  is  to 
say,  the  twenty-fifth  day  of  March  and  the  twenty-ninth  day  of 
September ;  the  first  payment  thereof  to  be  on  such  one  of  the 
same  feasts  as  shall  first  and  next  happen  after  my  decease ;  and 
I  do  hereby  charge  and  subject  all  and  every  the  same  messuages 
or  tenements  and  premises  to  and  with  the  payment  of  the  said 

annuity  of /.  accordingly.    And  my  will  is,  that  in  case 

the  said  annuity  or  any  part  thereof  shall  be  behind  or  un- 
paid by  the  28  days  next  after  either  of  the  said  days  whereon 
the  same  is  hereinbefore  directed  to  be  paid  as  aforesaid,  that 
then  and  so  often  as  the  same  shall  happen,  it  shall  and  may 
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be  lawful  for  the  said  — — ,  (the  annuitant)  and  her  assigns, 
to  enter  and  distrain  upon  all  and  every  or  any  part  of  the 
.  said  premises  charged  with  the  said  annuity  as  aforesaid, 
and  to  dispose  of  the  distress  and  distresses  then  and  there 
fpundj  according  to  law,  as  in  the  case  of  distresses  taken  by 
landlords  for  rents  reserved  upon  leases  for  years,  to  the  intent 
that  thereby,  or  otherwise,  the  said  annuity,  and  every  part 
thereof  then  in  arrear,  and  all  costs  and  expenses  occasioned 
by  the  non-payment   thereof,    may  be  fully  paid.      I  give 

devise  and  bequeath  unto ,  of ,  in  the  county  of 

,  all  that  my  messuage  or  tenement  (being  part  freehold 

and  part  leasehold)  with  the  appurtenances  situate  standing 

and  being  in ,  in  the  parish  of — ,  and  now  or  late 

in  the  possession  or  occupation  of ,  his  under-tenants  or 

assigns ;  and  also  all  that  my  freehold  piece  or  parcel  of  ground, 
lying  or  being  in  or  near  an  open  field,  commonly  called  or 

known  by  the  name  of  the ,  in  the  parish  of , 

and  now  or  late  in  lease  to  — — — ,  and  all  those  messuages, 
tenements  erections  and  buildings  thereupon,  or  upon  any  part 
thereof  now  built,  and  building,  with  their  and  every  of  their 
respective  appurtenances ;  to  have  and  to  hold  the  said  roes* 
suages  or  tenements,  and  piece  or  parcel  of  ground  and  pre- 
mises last  hereinbefore  devised,  with  their  and  every  of  their 

respective  appurtenances,  unto  the  said ,  and  her  assigns, 

for  and  during  her  life,  (she  and  they  keeping  the  same  in 
good  repair) ;  and  from  and  immediately  after  her  decease,  I 
give  and  devise  the  same  messuages  or  tenements,  pieces  or 
parcels  of  ground  and  premises,  with  their  and  every  of  their 

respective  appurtenances,  unto  the  said ,  and  the  heirs  of 

his  body  lawfully  to  be  begotten ;  and  for  default  of  such 
heirs,  then  to  my  own  right  heirs  for  ever.  I  give  and  be- 
queath unto  the  said ,  all  that  my  messuage  or  tenement, 

with  the  appurtenances  in         ,  which  I  hold  by  or  under  a 

lease  from ,  and  all  my  estate  right  tide  term  and  interest 

of  and  in  the  same  premises,  with  the  appurtenances ;  to  hold 
unto  the  said  ,  his  executors  administrators  and  assigns, 

for  his  and  their  own  use  and  benefit.     I  give  and  bequeath 

unto  — ,  of,  &c.   the  sum  of /.  of  lawful  money  of 

Great  Britain,  to  be  paid  within  three  calendar  months  next 

after  my  decease.     I  give  and  bequeath  unto , L  to 

buy  him  mourning ;  such  last  mentioned  legacies  to  be  paid 
within  one  calendar  month  next  after  my  decease.    I  give  and 

bequeath  the  sum  of /.  of  like  money,  unto  the  managers 

of  the fund  in ,  to  be  disposed  of  as  they  shall  think  fit, 
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and  tbe  receipt  of  the  treasurer  for  tbe  same  fund  for  the  time 
being  to  be  a  sufficient  discharge  to  my  executors  for  the 

same;  and  I  give  and  bequeath  the  sura  of /.  of  like  mo-  charitable  be- 

liey  unto  the  managers  and  trustees  of  the  charity-school  in  °*ue8ti- 

,  for  the  use  and  benefit  of  the  said  charity-school;  and  I 

will  that  the  receipt  of  two  or  three  such  managers  or  trustees 
shall  be  a  sufficient  discharge  to  my  executors  for  the  same.  I 
give  and  bequeath  the  sum  of  »/.  of  like  money  to  and  for 
the  benefit  of  the  poor  members  of  the  society  or  congregation 

of ,  in        ■     ,  to  be  distributed  in  such  manner  and 

proportions)  and  to  such  objects  as  my  executors  hereinafter- 
named,  or  the  survivor  of  them,  shall  think  fit.    I  give  and  be-  ^XtSEtS* 

queath  the  sum  of /.  of  like  money  unto  — -. 9  of,  &c.  a  society  of 

and ,  of,  &c.  their  executors  and  administrators,  upon  ^£2^  dl*~ 

the  several  trusts,  and  to  and  for  the  several  purposes  herein- 
after mentioned  and  declared  of  and  concerning  the  same, 

(that  is  to  say)  upon  trust  that  the  said ajid , 

(the  trustees)  and  the  survivor  of  them,  his  executors  or  admi- 
nistrators, shall  and  do,  in  their  or  his  own  names  or  name,  or 
in  the  names  of  themselves  or  himself,  and  of  such  other  person 
or  persons  as  he  or  they  shall  think  fit,  from  time  to  time  put 

and  place  out  the  said  sum  of /•  in  or  upon  some  or  one 

of  the  parliamentary  stocks  or  funds  of  Great  Britain,  or 
on  real  securities  in  England  at  interest,  as  they  my  said  trus* 
tees,  or  the  survivor  of  them,  shall  in  his  or  their  discretion 
think  fit,  and  shall  and  do  pay  apply  and  dispose  of  the 
clear  yearly  dividends  interest  and  produce  thereof,  as  the 
same  shall  from  time  to  timo  arise  and  be  received  (over  ajid 
above  what  shall  be  sufficient  to  answer  and  pay  tne  costs  and 
charges  attending  the  execution  of  tbe  trusts  by  me  hereby  di- 
rected concerning  the  same /.)  unto  and  for  the  use  and 

benefit  of  the  minister  or  pastor  for  the  time  being  of  the 

society  or  congregation  6f  ,  in ,  for  so  long 

time  as  the  said  society  or  congregation  shall  subsist  as  a  reli- 
gious society  of  Protestant  dissenters,  and  continue  to  meet 
and  assemble  together  for  the  worship  of  God  in  their  present 
place  of  religious  worship,  or  elsewhere  in  ■»■■■■  aforesaidr 
or  the  neighbourhood  thereof.  Provided  nevertheless,  and  mj 
fvill  and  mind  is,  that  in  case  at  any  time  hereafter  the  said  so- 
ciety or  congregation  shall  be  dissolved  and  broken  up,  or  that 
tbe  laws  and  statutes  of  this  realm  shall  disallow  and  prohibit 
the  same  society  or  congregation  from  meeting  together  for  reli- 
gious worship,  as  Protestant  dissenters  are  now  by  law  enabled 
to  do,  then  and  in  either  of  the  said  cases,  and  when  and  as 
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soon  as  either  of  such  cases  shall  happen,  the  said  sum  of 

/.,  and  all  the  interest  and  produce  from  thenceforth  to 

arise  and  be  received,  shall  fall  hack  into  the  residuum  of 
my  personal  estate  by  me  hereinafter  given  and  bequeathed, 
and  shall  be  go  and  remain  to  and  for  the  use  and  benefit 
of  such  person  or  persons  who,  for  the  time  being,  should 
or   would  have   been  entitled   unto  such  residuum,    under 

ho^hoid        thj8  my  wi,,«      *  gl*e  and  bequeath  all  my   rings  whatso- 

goods  to .  ever,  and  such  pieces  of  my  plate  as  are  marked  with   my 

own  name  and  arms,  and  my  household  goods  and  furniture, 

and  my  wearing  apparel,  unto  the  said ,  and  all  my 

books,  and  all  other  my  plate  (not  hereinbefore  bequeathed) 
and  all  my  ready  money  and  securities  for  money,  arrears  of 
rent,  debts  to  me  owing,  and  all  my  stocks  in  any  of  the  public 
companies  or  funds,  and  all  other  my  goods  chattels  and  per- 
•  sonal  estate  whatsoever  (not  hereinbefore  by  me  otherwise  be- 
queathed or  disposed  of).  1  also  give  and  bequeath  unto 
. ,  of,  &c.  to  and  for  his  own  use  and  benefit;  and  I  do 


hereby  constitute  and  appoint and  , 

cutors  of  this  my  last  will  and  testament;  and  I  give  and  be- 
queath unto  the  said ,  the  sum  of /•  for  his  care 

and  trouble  as  one  of  my  executors  and  trustees.  1  do  hereby 
authorise  and  direct  my  said  executors,  and  the  survivor  of 
them,  his  executors  and  administrators  in  the  mean  time,  from 

and  after  my  decease,  until  the  said shall  attain  his 

age  of  21  years,  to  manage  and  improve  the  estate  and  fortune 

of  him  the  said  — ,  by  me  hereby  given  him  for  his  use 

and  benefit^ndto  lease  all  or  any  part  of  his  freehold,  copyhold, 
or  leasehold  estates,  and  to  lend  and  place  out  upon  security  or 
securities  at  interest,  or  to  lay  out  in  the  public  companies  or 
funds,  or  otherwise  improve  according  to  his  or  their  discretion 
or  discretions,  all  or  apy  part  of  the  monies  belonging  to  or  aris- 
ing from  the  said  estates  and  fortune  of  the  said ,  and 

to  pay  unto,  and  account  with  him  the  said for  alt 

all  such  rents,  interests,  produce  and  improvements,  as  shall 
arise  from  or  be  made  of  and  produced  by  the  said  estates 
monies  and  fortune  hereby  given  devised  and  bequeathed  to 
him,  when  he  shall  attain  his  age  of  21  years.  And  my  will  is, 
and  I  do  hereby  declare,  that  my  said  executors  and  trustees, 
or  either  of  them  their  or  either  of  their  executors  or  adminis- 
trators, shall  not  be  charged  or  chargeable  with,  or  accountable 
for  more  of  the  aforesaid  monies  and  estates,  than  be  or  they 
shall  actually  receive,  or  shall  come  to  his  or  their  respective 
hands,  by  virtue  of  this  my  will,  nor  with  or  for  any  loss  which 
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shall  happen  of  the  said  monies  6r  estates  hereby  by  me  given 

to  the  said  ,  or  of  the  aforesaid  sum  of /.  or  of  any 

part  thereof,  so  as  such  loss  happen  without  their  wilful  de- 
fault and  neglect;  nor  the  one  of  them  for  the  other  of  them, 
or  for  the  acts,  deeds,  receipts,  defaults  or  disbursements,  the 
one  for  the  other;  and  also  that  it  shall  and  may  be  lawful  for 
them  my  said  executors,  and  each  of  them,  their  and  each  ?f 
their  executors  and  administrators,  in  the  first  place,  by  and 
out  of  the  said  premises  hereby  devised  to  the  said  , 

respectively  to  deduct  and  reimburse  him  and  themselves  re* 
spectively,  all  such  loss,  costs,  charges  and  expenses,  as  he  or 
they  or  any.  of  them  shall  sustain,  expend,  or  be  put  unto,  for 
or  by  reason  of  the  performance  of  this  my  will,  or  the  trusts 
hereby  in  them  reposed,  or  the  management  and  execution 
thereof  respectively,  or  any  other  thing;  in  anywise  relating 
thereunto;  and,  lastly,  1  do  hereby  revoke,  &c. 
In  witness,  &c. 


No.  16. 

Will  by  a  Citizen  of  London,  containing  Provisions  for  Daugh- 
ters and  a  Son;  with  Charities ,  and  a  provision  for  keeping  a 
Tomb  in  repair. 


THIS  is  the  last  will  and  testament  of  roe,  A.  B.,  of .  ^Lecite8  a 

First,  I  desire  that  my  body  may  be  interred  in  a  private  man-  covenant  to 
ner,  at  the  discretion  of  my  executor  hereinafter  named;  and  Sc\um  of^-/. 

whereas*  my  daughter ,  wife  of ,  had  only /.  j£w?mBrrKd 

at  her  marriage ;  but  I  have  lately  paid  and  given  to  the  said  her  husband, 

,  the  further  sum  of /.  and  have  also  covenanted  0Va\?h«dftlU 

and  agreed  to  give  or  leave  to  them  the  said ,  and -—  claim  under 

his  wife,  or  the  survivor  of  tbem,  or  their  children  or  issue  or  \J^^m  ° 
other  representative,  either  in  my  lifetime,  or  in  and  by  my 
last  will  and  testament,  at  the  time  of  my  decease,  the  further 

sum  of- — /.  which  they, the  said ,  and- his  wife, 

have  covenanted  and  agreed  to  accept  in  full  for  the  advance- 
ment and  preferment  of  her  the  said ,  out  of  all  such 


j 
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part  and  share  as  they  or  either  of  them  con  or  may  or  could 
or  might  claim  or  pretend  to,  of  in  or  put  of  all  or  any  part 
of  my  persona]  estate,  by  virtue  of  the  custom  of  the  city  of 
London,  or  otherwise  (except  such  part  thereof  as  i  should  or 
might  freely  and  voluntarily  give  or  leave  to  them  or  either  of 
them  by  my  last  will  and  testament,  or  otherwise:)  Now  there* 

roXsumac-     f°re>  *  <*o  hereby  g've  ai*d  bequeath  the  sum  of  — ->/.  of  law- 
cording  to  the   ful  money  of  Great  Britain,  to  be  paid  by  my  executor  herein- 
coyenant.         ^er  named,  within  three  calendar  months  next  after  my  de- 
cease, unto  the  said ,  and his  wjfej'or  the  survivor  of 

them,  or  to  such  other  person  or  persons,  as  for  the  time 

being  shall  be  entitled  to  receive  the  same,  according  to  the 

true  intent  and  meaning  of  iny  said  covenant  and  agreement  ia 

that  behalf  entered  into  by  me,  and  in  full  satisfaction  and  dis- 

Gives  to  snch    charge  of  and  for  the  sanje  covenant  and  ^agreement.    I  give 

jenons  as  shall  and  bequeath  unto  such  persons  whose  names  shall,  at  the 

anyfiaTo/note  *'me  °f  my  decease,  be  found  expressed  or  contained  in  any 

to  be  written     list  note  or  other  writing,  written  or  signed  by  me,  the  several 

him,  the  sums  and  respective  sum  and  sums  of  money  which  shall  be  therein 

tfcer™Jcx"       set  down  mentioned  or  expressed  to  be  by  me  given  to  them 

Gives  annuities  respectively.     1  give  and  bequeath  unto  my  nephew, f  of, 

to  his  dau^h-     &c.  in  the  county  of ,  and  — ,  brother  of  the  said , 

ing  outof188U~  and  to  their  heirs  and  assigns,  for  and  during  the  life  of  my  said 

lands,  &c,        daughter ,  an  annuity  or  yearly  rent-charge  of /.  of 

like  money,  to  be  yearly  and  every  year  issuing  and  payable 
out  of  all  my  manors,  messuages,  &c.  in  the  county  of       ■  » 

upon  trust,  nevertheless,  that  the  said ,  and— —  shall  and 

do  pay  apply  and  dispose  of  the  said  annuity  or  yearly  rent- 
charge  of /.  unto  such  person  and  persons,  and  for  such 

uses  and  purposes  as  she  the  said  ,  shall  from  time  to 
time,  notwithstanding  ber  coverture,  by  any  note  or  notes  in 
writing,  under  her  hand,  direct  or  appoint,  to  the  intent  that 
the  same  may  not  be  at  the  disposal  of,  or  subject  or  liable  to 
the  control  debts  forfeitures  or  engagements  of  her  present 
or  any  after-taken  husband,  but  only  at  ber  own  sole  and 
separate  disposal,  and  for  her  own  sole  and  separate  use  and 
benefit.  (The  like  to  two  other  daughters.)  And  it  ia  my 
will  and  desire  that  the  aforesaid  annuities  shall  be  paid  to  my 

said  daughters, ,  by  two  equal  half  yearly  payments,  on 

the  two  most  usual  feasts  or  days  of  payment  in  the  year  (that 
is  to  say)  the  feast  of  St.  Michael  the  Archangel,  and  the  An- 
nunciation in  every  year;  the  first  of  the  said  half-yearly  pay- 
ments to  begin  and  be  mad?  on  such  of  the  said  feasts  as 
shall  first  happen  next  after  my  decease:  and  my  further  will 
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is,  that  it  shall  and  may  be  lawful  to  and  for  my  said  trustees, 
tbeir  heirs  and  assigns,  from  time  to  time,  in  case  of  non-pay- 
ment of  the  said  annuities  respectively,  or  any  of  them,  or  any 
part  of  them,  to  raise  the  same  by  distress  upon  all  or  any  part 
of  the  said  premises  charged  therewith,  together  with  the  costs 
and  charges  of  such  distress.    And  whereas  I  have  already 

sufficiently  provided  for  my  said  daughters, and ,  at 

the  time  of  their  respective  marriages,  with  their  now  hus- 
bands, and  for  which  1  have  all  their  discharges;  and  have 
now  likewise  sufficiently  provided  for  my  said  daughter  — , 
in  manner  aforesaid ;  yet,  nevertheless,  as  a  further  provision  for  JjJ^JJ^-^ 
my  said  three  daughters,  for  their  separate  use  (over  and  above  for  his  three 
the  several  annuities  hereinbefore  given  for  tbeir  benefit,  for  J^SJ^l^iSk 
their  respective  lives  as  aforesaid)  I  do  hereby  give  and  be-  »*<><&• 
queath  unto  the  said and ,  their  executors  and  admi- 
nistrators,   /.  capital  stock  in  the  funds  of  the  united  East  * 

India  company,  upon  the  trusts  hereinafter  mentioned  concern- 
ing  the  same  (that  is  to  say)  As  to  one  full  third  part  thereof, 
upon  trust,  that  they  my  said  trustees,  their  executors  or  ad- 
ministrators, shall  and  do  pay  apply  and  dispose  of  the  yearly 
dividends  interest  and  produce  thereof ?  as  the  same  shall  from 

time  to  time  (during  the  natural  life  of  my  said  daughter ) 

arise  or  be  received,  into  the  proper  hands  of  her  my  said 

daughter ,  or  otherwise  to  permit  and  suffer  her  my  said 

daughter  ,  to  receive  the  same  to  and  for  her  own  sole  and 
separate  use  and  benefit,  to  the  intent  that  the  same  ipay  not 
be  at  the  disposal  of,  or  subject  or  liable  to  the  control  debts 
or  engagements  of  her  present  or  any  after-taken  husband,  but 
only  at  her  own  and  sole  and  separate  disposal;  and  upon  far- 
ther trust,  that  they  my  said  trustees,  their  executors  or  adminis- 
trators, shall  and  do,  from  and  after  the  decease  of  my  said 

daughter ,  transfer  and  dispose  of  the  s^id  third  part  of 

the  said  — /.  stock,  unto  all  and  every  or  such  one  or  more 

of  the  children  or  grand-children  of  her  the  sajd — *-? 

which  shall  be  then  living,  in  such  parts  shpres  and  propor- 
tions, manner  and  form,  as  phe,  notwithstanding  her  cover- 
ture, or  whether  she  shall  be  sole  or  married,  by  hep  last  will 
and  testament  in  writing,  or  any  writing  purporting  to  be  ber 
last  will  and  testament,  or  any  codicil  thereto,  to  be  by  her 
signed  sealed  and  published  in  the  presence  of  three  or  more 
credible  witnesses,  shall  direct  limit  give  or  appoint  the  same; 
and  in  default  thereof,  then  unto  and  amongst  all  and  every 

the  children  of  her  the  said ,  which  shall  be  living  at  the 

time  of  her  decease,  equally  to.  be  divided  between  tljem  (if 
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more  than  one)  share  and  share  alike,  and  the  child  or  children 
of  such  of  tbem  as  shall  be  then  dead,  in  like  manner  to  be  di- 
vided among  them,  such  child  or  children  to  have  his  her  or 
their  father's  or  mother's  share  only.     Provided  nevertheless, 

that  in  case  my  said  daughter— shall  have  no  such  children 

or  grand-children  living,  at  the  time  of  her  decease,  then  my  said 
trustees,  their  executors  or  administrators,  shall  assign  and 

transfer  the  said  tjiird  part  of  the  said /.  stock,  unto , 

his  executors  and  administrators,  to  and  for  his  and  their  own 
use  and  benefit;  and  as  to  one  other  third  part  of  the  said 

L  capital  stock,  upon  trust,  that  they  my  said  trustees, 

their  executors  or  administrators,  shall  and  do  pay  apply  and 
dispose  of  the  yearly  dividends  interest  and  produce  thereof, 
as  the  same  shall,  from  time  to  time,  (during  the  life  of  my 

said  daughter ,)  (another  daughter)  arise  or  be  received, 

unto  the  proper  hands  of  her  the  said ,  or  otherwise,  &c. 

fas  before.)    And  as  to  the  remaining  third  part  of  the  said 

/.  stock,  upon  trust,  &c.  (for  another  daughter's  benefit, 

Receipts  of  the  as  before.)    And  my  will  is,  that  the  respective  receipts  of  my 
^u^frstobe  said  several  daughters  alone,  under  their  respective  hands,  as 

well  for  their  said  several  and  respective  annuities  or  rent- 
charges,  as  for  their  several  parts  and  shares  of  the  yearly 
dividends  interest  and  produce  of  the  said  East  India  stock, 
*    shall  from  time  to  time,  notwithstanding  their  respective  cover- 
tures, be  good  and  sufficient  discharges  to  the  person  or  persons 
paying  the  same  annuities  and  dividends,  interest  or  produce, 
for  so  much  thereof  for  which  such  receipts  shall  respectively 
itaurhters  to     be  given.    Provided  always,  and  my  will  is,  that  my  said  three 
release  all    #     daughters  and  their  respective  husbands  shall,  (in  case  my 
tu"ofthecu£  executor  requires  it)  give  him,  within  two  calendar  months 
tom  of  London,  next  after  my  decease,  a  further  and  sufficient  release  and  dis- 
charge from  all  their  respective  further  claims  and  demands 
whatsoever,  out  of  my  said  estate,  by  virtue  of  the  said  custom 
of  the  said  city  of  London,  or  otherwise ;  and  in  case  of  their 
neglect  or  refusal  so  to  do,  then  all  and  every  of  the  gifts  de- 
vises annuities  legacies  and  appointments  by  this  my  will  made 
or  given,  to  or  for  the  benefit  of  them,  or  such  of  them  so  neg- 
lecting or  refusing,  shall  cease  and  be  void,  for  the  benefit  of 
.    -  .       my  executor,  his  executors  and  administrators.    And  in  case 
stock  should     the  said  East  India  6tock,  or  any  part  thereof,  shall  be  re- 
^wH^toht*  deemed  or  Pa*d  off,  then  my  will  is,  that  my  said  trustees, 
laid  out  in        their  executors  or  administrators,  shall  and  do  lay  out  the 
u^nihT]^8  monie8  to  i*  received  for  and  in  lieu  of  the  stock  so  redeemed 
trust*.  or  paid  off,  in  such  stocks  funds  or  other  public  or  private  se- 
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curifies,  as  my  said  three  daughters  shall  respectively  agree 
to;  and  (hat  the  monies  so  received  and  laid  out,  shall  be  sub* 
ject  to  the  same  trusts,  and  the  same  or  the  like  intents  and 
purposes  as  hereinbefore  declared,  of  and  concerning  the  re- 
spective shares  of  my  said  daughters,  of  and  in  the  said /. 

East  India  stock.  I  do  hereby  direct  and  appoint,  that  my  exe- 
cutors shall  with  all  convenient  epeed  after  my  decease,  out  of 
my  personal  estate,  lay  out  so  much  as  will  be  sufficient  to  pur- 
chase as  much  stock  in  any  one  of  the  public  funds,  or  parlia- 
mentary stocks  of  Great  Britain,  as  will  produce  the  annual 

sum  of /.  and  do  and  shall  be  possessed  of  and  interested 

in  such  last-mentioned  stocks  funds  and  securities,  in  trust  for 
the  churchwardens  and  overseers  for  the  time  being,  of  the  said 

town  of ,  for  the  placing  out  one  or  more  poor  boy  or  poor 

boys,  born  or  to  be  born  in  the  said  town  and  parish  of  ■ 

aforesaid,  as  far  as  the  said  yearly  sum  of /.  will  extend, 

to  be  an  apprentice  or  apprentices  to  some  handicraft  trade,  or 
a  mariner  or  mariners,  and  that  the  children  of  such  persons  of 
the  said  town  and  parish,  who  have  been  very  industrious  in 
their  callings  or  way  of  living,  for  the  support  and  mainte- 
nance of  their  families,  and  have  not  been  in  the  poor's  book, 
shall  have  the  preference  to  all  others.  Provided  nevertheless,  Provision  for 
that  in  case  the  monument  erected  in  the  parish  church  of  tombof tesu- 

« aforesaid,  by  my  brothers  and  myself,  to  perpetuate  tor's  parents  ia 

(as  much  as  in  us  lay)  the  memory  of  our  dear  parents,  shall  at 
any  time  want  repairing,  or  the  gilt  letters  upon  the  same  shall 
be  defaced,  and  become  not  legible,  then  and  so  often  as  the 
same  shall  happen,  it  is  my  will,  that  so  much  money  be  from 

time  to  time  taken  out  of  the  said  yearly  sum  of /.  as  shall 

be  sufficient  to  repair  the  said  monument,  and  make  the  said 
gilt  letters  thereon  legible,  and  from  time  to  time  to  maintain 
and  preserve  the  same  in  such  condition ;  and  in  such  years 
wherein  such  repairs  shall  be  made,  only  the  overplus  of  the 
said  yearly  sum  (above  what  shall  be  sufficient  for  such  repairs) 
shall  be  employed  towards  placing  out  such  poor  boy,  or 
poor  boys,  in  manner  aforesaid.    And  whereas  my  brother  Distribution  of 

,  late  of ,  merchant,  deceased,  did  (among  ^S^mw- 

other  things)  by  his  will  give  to  me  the  sum  of /.  to  be  by  cording  to  a 

me  given  away  distributed  divided  and  disposed  of  amongst  {he^utorfor 
such   of  my  children,   or  other  relations,  in  such  sort  and  that  purpose, 
manner,  and  in  such  shares,  and  at  such  times,  as  I  should  think  testator's) 
fit;  now  my  will  is,  and  I  do  hereby  direct  that  the  said  sum  children. 

of /.  shall  be  distributed  divided  and  disposed  of  by  my 

•executot  hereinafter  named,  within  six  months  after  my  decease, 
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to  .and  amongst  such  of  my  children,  and  in  such  proportions 
and  manner  as  hereinafter  mentioned  and  expressed,  (that  is  to 

say)  to  my  said  daughter ,  the  sum  of /.  (part 

thereof) ;  to  my  said  daughter ,  the  like  sum  of — - — /. 

(other  part  thereof);  to  my  said  daughter  ,  the  like  sum 

of /.  (other  part  thereof)  ;  and  all  the  residue  of  the  same 

/.  to  my  daughter .     And  I  give  devise  and  be- 


queath all  and  every  my  manors,  &c,  in  the  county  of , 

or  elsewhere  within  the  realm  of  England,  as  well  freehold 
as  copyhold  and  leasehold  for  lives,  with  their  and  every  of 
their  appurtenances,  unto  and  to  the  use  and  behoof  of  my  son 
— — — ,  his  heirs  arid  assigns  for  ever,  subject  nevertheless 
as  to  my  said  estate  in  the  said  County  of  ,  to  the  afore- 

said annuities,  or  yearly  rent  charges  by  me  hereinbefore  given 
thereout,  or  charged  thereon,  in  trust,  and  for  (he  benefit  of 
my  daughter*,  for  their  respective  lives  as  aforesaid,  or  such  of 
{hem  as  shall  be  subsisting.  [Residuary  devises  and  bequests, 
appointment  of  executors,  and  revocation  of  all  former  wills.] 
In  Witness,  &c. 


No.  17. 


WiH  of  a  totrtied  Woman^  by  vittue  of  a  Power. 

!^lutiSS0f      THIS  is  th*  ,a8t  *llf  *6d  testament  of  me  A.B.,  wife  of 
creating  the      CDL,  of,  &c.  Esq.    Whereas,  in  and  by  a  certain  indenture 

power.  of  jj^gk  parife,  tearing  date  on  or  about  the =-  day  of 

— ,  and  made  or  mentioned  to  be  made  between  the  said 

C.  D".,  of  the  first  part,  me  the  said  A.  B.,  by  my  then  name  of 
— — ■ — ,  of  the  second  part,  and  E.  F.,  of,  &c.  merchant,  and 
6.  ft.,  of,  &c.  of  the  third  part,  and  made  previous  to,  and  in 
contemplation  of  my  marriage  with  the  said  C.  D.,  my  now 
forehand,  divers  leasehold  messuages,  &c.  Hank  stock,  and  East 
Iridia  Bonds  of  me  the  said  A.  B.,  were  thereby  assigned  and 
transferred  unto  the  said  E.  B\  and  6.  H.,  their  executors 
AdtaiAisfrtifors  and  assigns,  in  manner  therein  expressed,  in 
trust  nevertheless  for  the  sole  and  separate  use  and  benefit  of 
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rae,  the  said  A.  B.,  and  with  full  and  absolute  power  for  me, 
from  time  to  time,  notwithstanding  my  coverture,  and  whether 
I  should  be  dole  or  married,  by  any  writing  or  writings,  under 
my  hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
or  by  my  last  will  and  testament  in  writing,  or  any  writing  or 
writings  purporting  to  be  my  last  will  and  testament,  to  be  by 
me  signed  sealed  published  and  declared  in  the  presence  of 
the  like  number  of  witnesses,  to  dispose  of  the  said  leasehold 
messuages,  &c.  Bank  stock,  and  East  India  bonds,  or  any  part 
thereof,  to  such  person  or  persons,  and  in  such  proportions  and 
manner  as  I  should  think  fit,  as  in  and  by  the  said  indenture,  may 
more  fully  appear.     Now  in  testimony  of  the  sincere  love  and  Executes  the 
affection  which  I  have,  and  justly  bear,  towards  the  said  C.  D.,  JS^f0^ 
my  dear  husband,  and  by  virtue  of  the  power  and  powers,  au-  husband. 
thority  and  authorities,  to  me  reserved,  and  given  in  and  by  the 
said  in  part  recited  indenture,  and  of  all  other  power  and  powers, 
authority  and  authorities,  any  wise  enabling  me  thereunto,  I, 
the  said  A.  B.  do  by  thfs  my  last  will  and  testament,  dnly  signed 
sealed  and  published  by  me  in  the  presence  of  the  persons  whose 
names1  are  hereunder  written  as  witnesses  thereto4,  givedevree  be- 
queath direct  limit  and  appoint  all  and  every  the  said  leasehold 
messuages  or  tenements,  Bank  stack,  East  India  bonds,  and  all 
other  my  messuages,  &c*  stocks  bounds  goods  chattels  monies 
and  estate  whatsoever  and  wheresoever,  and  of  what  nature  or 
krmJ  soever,  ^hereunto  I  am  entitled  at  law  or  in  equity,  ot 
whereof  I  have  any  power  to  disptAe,  and  all  my  estate  and 
interest  therein,  unto  my  said  husband,  the  said  C.  p.,  hte  heirs 
executors  administrators  and  assigns  respedirety,  to  find  for 
his  and  their  own  Use  artd  benefit  absolutely ;  and  1  do  hereby 
direct  my  said  trustees^  in  the  saWrcrfitWi^e«*¥#aNe«foned, 
to  corrrey  tmsrgn  and  transfer  over  the  same  and  every  ptari 
thereof  to  him  and  them  accordingly ;  yet  nevertheless  my  mind 
and  will  is,  and  I  do  hereby  desire  and  request  my  said  husband 
to  give  (out  of  what  I  have  hereinbefore  bequeathed  to  him) 

unto  bfe  daughter — -^  by  his  former  *ife,  (itf  esse  be 

shall  think  fit,  and  ill  his  judgment  she  shall  prove  d&erVing 

of  the  sane,)  the  stf  m  of 1.  of  lawftil  money  of  Great  Britain, 

to  be  paid  to  her  at  such-  time  or  times-,  and  fn  sneh  marine*  or 
proportions,  and  under  such  restrictions  in  all  rerfpects,  a*  &d 
shall  direct,  and  think  may  be  most  for  her  benefit.  And  I  dff 
hereby  constitute  and  appoint  my  said  husband,  CD.;  sofe 
executor  of  this  my  last  will  and  testament ;  and  I  earnestly 
desire  of  him  that  I  may  be  buried  where  he  himself  intends  to 
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be  buried,  and  that  he  will  give  proper  directions  in  his  will 
for  that  purpose  in  case  he  should  survive  me ;  and,  lastly,  I 
do  hereby  revoke,  &c.    In  witness,  &c 
Signed,  &c. 


No.  18. 

Short  Will  of  an  unmarried  Woman. 

THTS  is  the  last  will  and  testament  of  me,  A.B.,  of  &c. 
First,  I  desire  to  be  decently  and  privately  buried  in  the 
church  or  church-yard  belonging  to  the  parish  in  which  I  shall 
happen  to  die,  without  any  funeral  pomp,  and  with  as  little 
expense  as  may  consist  with  decency  and  propriety ;  and  I  give 
and  bequeath  unto  the  poor  of  that  parish  in  which  I  shall 
happen  to  die,  the  sum  of /•  to  be  distributed  in  such  pro- 
portions and  manner,  as  my  executrix  hereinafter  named, 
shall  think  fit ;  also,  I  give  and  bequeath  unto  such  of  the 

children  of  my  late  sister ,  as  shall  be  living  at  the 

time  of  my  decease,  the  sum  of /.,  to  be  equally  divided  be- 

tweeu  them,  share  and  share  alike,  and  to  be  paid  to  them  at 
their  respective  ages  of  twenty-one  years,  or  days  of  marriage, 
which  shall  first  happen ;  and  in  case  any  of  them  shall  happen 
to  die  before  the  age  of  twenty-one  years,  or  marriage,  then  I 
give  and  bequeath  the  share  or  shares  of  her  or  them  so  dying, 
to  the  survivors  of  them,  to  be  equally  divided  between  them, 
payable  as  aforesaid ;  but  if  only  one  of  my  said  sister's  child- 
ren shall  live  to  attain  the  age  of  twenty-one  years,  or  be 
married,  then  to  such  survivor.    Also,  I  give  to  my  servant 

,  the  sum  of /.,  of  like  lawful  money,  and  all  my 

wearing  apparel,  in  case  he  shall  be  living  with  me  at  the  time 
of  my  decease,  but  not  otherwise.  And  I  give  and  bequeath 
all  my  third  part  share  and  interest  of  and  in  the  family  pictures 

which  were  my  late  mother's,  unto  my  sisters and 

,  for  their  lives,  and  the  life  of  the  survivor  of  them ; 

and  after  the  death  of  the  survivor  of  them,  I  give  and  be- 
queath my  said  part  and  share  of  the  said  pictures  unto  the 
eldest  son  of  my  late  sister ,  which  shall  be  then 


Aw.]        Short  Will  fir  an  only  Daughter.  SIS 

Owing,  and  I  desire  that '  *  will  never  sell  Or  dispose  of  any 
of  them,  bat  that  they  nay  always  remain  and  continue 
iff  the  family  *  also,  all  the  rest  and  residue  of  my  goods  chat* 
Iris  and  estate  whatsoever  ahd  wheresoever,  or  of  what  nature 
hind  or  quality  soever,  (after  payment  of  my  just  debts  lega* 
eies  and  funeral  expenses,)  I  give  and  bequeath  the  same  and 
evefy  part  thereof,  unto  my  said  sister  ,  whom  I  do 

hereby  make  sole  executrix  of  this  my  last  will  and  testament} 
and  I  do  hereby  revoke,  &«» 
In  witness,  &c» 


No.  19. 


Short  Will  of  personal  Estate  for  an  only  Daughter. 
THIS  is  the  last  will  and  testament  of  me,  A.  S.,  of- 


widow.  First,  I  will  and  direct  that  all  my  just  debts  and 
funeral  expenses  be  fully  paid  and  satisfied ;  and  subject  thereto, 
and  to  the  payment  of  the  three  several  pecuniary  legacies  of 

/.  each,  hereinafter  bequeathed,  I  give  devise  and  bequeath 

all  my  goods  chattels  plate  jewels  monies  securities  for  money 
South  Sea  annuity  stock  debts  and  other  personal  estate,  of 
what  nature  or  kind  soever,  and  wheresoever,  unto  A.  B.  and 
C.  D.,  of-  ,  and  to  their  executors  and  administrators,  upon 
the  trusts,  and  for  the  purposes  hereinafter  mentioned,  (that  ia 
to  say)  in  trust  that  they  the  said  A.B.  and  CD.,  and  the. 
survivor  of  them,  and  the  executors  or  administrators  of  suck 
survivor,  do  and  shall,  by  and  out  of  the  interest  dividendasnd 
produce  of  my  said  estate  and  effects,  pay  and  apply  the  sum  of 
50/.  a-year,  to  and  for  the  maintenance  and  education  of  my 
daughter  ,  in  such  manner  as  they  shall  think  fit, 

until  she  shall  attain  the  age  of  twenty- one  years,  er  shall  be. 
married ;  and  upon  her  attaining  that  age,  or  day  of  marriage,, 
which  shall  first  happea,  to  pay  assign  and  set  over  the  said 
trust  estate  asd  offsets*  and  all  interest  and  dividends  due 
theneon*  and  produce  thereof,  and  all  securities  whereon  that 
same  shall  then  be  placed  out  or  invested,  to  her,  my  said 
dcitqghter,  for  her  own  sole  use  and  benefit  absolutely  for  ever  ? 
but  u»  case  my  said  daughter  shall  happen  to  die  before  she 

VOLr.   II.  S  L 
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attains  the  age  of  twenty  -one  years,  and  unmarried,  then  I  give 
200/.,  part  of  the  said  trust  estate,  to  ten  poor  widows  of  clergy- 
men of  the  church  of  England,  who  ate  of  good  life  and  con- 
versation, and  proper  objects  of  charity,  to  be  equally  divided 
amongst  them,  share  and  share  alike,  at  the  discretion  of  my 
said  trustees,  or  the  survivor  of  them ;  and  all  the  rest  and 
residue  of  my  said  estate  and  effects  I  will  and  direct  shall  go 
to  and  be  enjoyed  by  my  nearest  of  kin,  in  the  same  manner  and 
proportions  as  the  same  would  go,  and  be  distributable  accord- 
ing to  the  statute  for  distribution  of  intestates'  estates.  And  1 
do  hereby  constitute  and  appoint  the  said  A.  B.  and  C.  D.  exe- 
cutors of  this  my  last  will  and  testament,  hereby  revoking,  &c. 


No.  20. 

A  comprehensive  Devise  and  Bequest  of  various  descriptions  of 
Property  to  Trustees^  for  the  Sale  and  Accumulation  of  the 
Produce. 

I  GIVE  devise  and  bequeath  all  my  stocks  funds  money 
mortgages,  and  all  lands  tenements  and  hereditaments  what* 
soever,  to  which  I  am  beneficially  entitled,  or  which  have  been 
conveyed  to  or  vested  in  me  by  way  of  mortgage  security  or 
trust,  and  all  my  estate  right  title  and  interest  of  in  and  to 
such  mortgaged  premises,  and  all  securities  for  money,  and  all 
my  goods  chattels  and  personal  estate  whatsoever,  aud  where- 
soever, and  of  what  nature  or  kind  soever,  not  otherwise  by  me 
disposed  of,  after  and  subject  to  the  payment  of  my  just  debts 
funeral  expenses  and  the  several  legacies  bequests  and  disposi- 
tions by  me  given  bequeathed  or  made,  or  hereafter  to  be  given 
bequeathed  or  made,  and  all  my  estate  and  interest  therein, 
unto  the  said  —  and their  heirs  executors  and  admi- 
nistrators respectively,  according  to  the  several  natures  and 
qualities  of  the  same,  upon  the  trusts  following,  (that  is  to  any) 
upon  trust,  that  they  my  said  trustees,  and  the  survivor  of  them, 
and  the  heirs  executors  administrators  and  assigns  of  such  sur- 
vivor, do  and  shall  stand  and  be  seised  and  pococesod  of  the 
estates  vested  in  me  as  a  trustee,  upon  the  trusts  thereof  re- 
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spectively,  and  to  re-convey  assign  and  dispose  of  ibe  mort- 
gaged lands  tenements  and  hereditaments,  whew  the  principal 
aod  interest  thereby  secured  respectively  shall  be  paid  off,  and 
receive  the  principal  and  interest,  which  shall  be  due  there- 
from respectively,  and  give  receipts  for  the  same  when  paid; 
and  also  do  and  shall  sell  and  dispose  of  all  the  real  estates,  to 
which  I  am  beneficially  entitled,  and  of  which  I  have  power  to 
dispose,  and  also  all  the  leasehold  estates  that  I  may  hold  at 
the  time  of  my  decease,  from  time  to  time,  as  they  shall  find 
purchasers  for  the  same,  or  do  and  shall  sell  the  same  at  public 
auction,  or  otherwise,  at  their  discretion,  subject  nevertheless 
and  without  prejudice,  to  the  privilege  hereinbefore  given  to 
my  said  wife,  of  occupying,  during  her  life,  such  of  my  lease- 
hold houses  as  may  be  in  my  own  occupation  at  the  time  of  my 
decease ;  and  also  shall  and  do  make  sale  of  such  other  parts 
of  the  residue  of  my  personal  estate  as  shall  be  saleable.    And 

I  hereby  declare,  that  the  receipt  or  receipts  of  the  said 

and ,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  shall  be  effectual  discharges  for  so 
much  money  as  shall  be  therein  acknowledged  or  expressed  to 
have  been  received.    And  I  do  hereby  declare  my  will  to  be, 

and  direct  that  the  said and ,  and  the  survivor 

of  them,  and  the  executors  or  administrators  of  such  survivor, 
shall  and  do  from  time  to  time  place  out  and  invest  the  monies 
which  shall  arise  by  sale  of  my  real  estate,  and  such  parts  of  my 
personal  estate  as  are  saleable,  including  the  leasehold  estates 
directed  to  be  sold  as  aforesaid,  and  also  such  monies  as  shall 
be  collected  received  or  got  in  from  the  other  part  of  my  per- 
sonal estate  as  aforesaid,  and  the  intermediate  dividends  in* 
terest  and  proceeds  thereof,  in  the  stock  of  the  Bank  of  Eng- 
land, or  on  real  or  government  securities,  or  in  some  of  the 

public  funds,  in  the  names  of  the  said ; —  and , 

or  the  name  or  names  of  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor ;  which  securities  and  funds, 
and  all  other  securities  and  funds,  in  or  upon  which  all  or  any 
of  the  said  trust-monies,  or  any  other  trust-monies  which  shall 
come  to  their  or  any  of  their  hands,  under  or  by  virtue  of  this 
my  will,  or  the  trusts  or  powers  herein  expressed,  and  not 
hereinbefore  directed  to  be  otherwise  disposed  of,  shall  be  in- 
vested, it  shall  and  may  be  lawful  to  and  for  my  last-named 
trustees,  or  the  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  to  alter  and  transpose  at  discretion* 
And  I  do  hereby  declare  my  will  to  be,  that  the  dividends  in- 
terest and  proceeds  of  all  such  securities  and  funds  shall  from 

2l2 
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time  to  time  be  accumulated  and  laid  out  on  such  securities  or 

funds  as  aforesaid,  in  the  nafiies  of  the  said and——, 

or  the  name  or  names  of  the  survivor  of  them,  or  of  the  exe- 
cutors or  administrators  of  such  survivor ;  and  that  a  like  dis- 
position shall  be  made  of  the  dividends  interest  and  proceedi 
of  the  securities  and  funds,  in  or  upon  which  suck  accumu- 
lated dividends  interest  and  proceeds  shall- be  so  invested, 
and  so  from  time  to  time,  with  respect  to  the  future  account 
lated  dividends  interest  and  proceeds  of  such  several  and  re- 
spective securities  and  funds,  and  of  such  other  securities 
and  funds,  in  or  upon  which  any  accumulated  dividends  in- 
terest and  proceeds  shall  be  invested,  but  so  as  no  such  accu- 
mulation be  carried  on  or  made  beyond  the  term  of  21  years, 
to  be  computed  from  the  time  of  my  decease.    And  my  will  is, 

and  I  do  hereby  further  declare  and  direct,  that  the  said 

and  — ,  and  the  survivor  of  them,  and  the  execators 
and  administrators  of  such  survivor,  shall  and  do,  frbm  time 
to  time,  as  convenient  purchases  shall  be  found,  make  sales 
of  a  competent  part  of  the  securities  and  funds,  in  or  upas 
which  the  several  and  respective  trust  monies  last-men- 
tioned shall  be  invested,  or  call  in  a  competent  part  of 
such  trust  monies,  and  lay  out  and  invest  the  same  from  time 
to  time  in  the  purchase  of  freehold  manors  measoagei 
farms  lands  tenements  or  hereditaments,  of  a  clear  and  in- 
defeasible estate  of  inheritance  in  foe-simple,  in  possession, 
situate  arising  or  being  in  some  convenient  place  or  places  is 
England,  free  from  incumbrances,  except  chief  or  quit  reals, 
or  other  inconsiderable  outgoings,  together  with  such  copy- 
hold hereditaments,  as  may  be  intermixed,  or  be  necessary  or 
convenient  to  be  held  and  enjoyed  therewith,  if  any  such  there 
shall  be,  and  the  person  or  persons  who  for  the  time  being 
shall,  by  virtue  of,  or  under  the  limitations  in  this  my  will  coa- 
tained;  be  entitled  in  possession  to  my  said  mansion  house, 

called place,  shall  approve  thereof,  such  approbation 

to  be  testified  in  writing;  and  shall  and  do  convey  settle  and 
assure,  or  cause  to  be  conveyed  settled  and  assured,  all  ami 
singular  the  hereditaments  so  to  be  purchased  with  their  re- 
spective appurtenances,  to  and  for  such  uses  intents  and  pur- 
poses, upon  such  trusts,  and  with  under  and  subject  to  such 
powers  provisos  limitations  declarations  and  agreements,  as 
are  herein  declared  or  expressed  of  or  concerning  the  heredita- 
ments hereinbefore  by  me  devised,  and  which  shall  from  tine 
to  time  be  subsisting  undetermined,  and  capable  of  *»fcny 
elect.   And  I  do  hereby  further  declare  my  wiH  to  be,  that  the 
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dividends  interest  and  annual  proceeds  of  the  several  funds 
and  securities  in  or  upon  which  the  said  several  and  respect- 
ive trust-monies,  and  the  trust-monies  accruing  thereupon, 
shall  at  the  expiration  of  the  said  term  of  SI  years  be  invested, 
shall  from  the  expiration  of  the  said  term  of  21  years  go  and 
be  paid  and  payable  to  such  person  and  persons,  and  in  such 
course  order  and  manner,  as  the  rents  and  profits  of  the  se- 
veral hereditaments  hereinbefore  by  me  devised,  shall,  by  vir- 
tue of  the  limitations  aforesaid,  go  and  be  made  payable  and 
applicable. 


No.  21. 


Power  given  in  a  Will  to  a  person  to  whom  a  life  estate  is 
limited,  to  charge  the  estate  with  portions  for  younger  child' 
ren,  varying  in  amount  with  the  number  of  children  to  be  pro- 
vided for. 

PROVIDED  always,  and  I  do  will  and  direct,  that  it  shall 
and  may  be  lawful  to  and  for  my  said  daughter  Margaret,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation,  to  be  by  her  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by,  two  or  more  credible 
-witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereunto,  to  be  signed  and  published  by  her 
in  the  presence  of,  and  attested  by,  three  or  more  credible  wit- 
nesses, (but  subject  and  without  prejudice  to  the  said  annual 
sums  or  yearly  rent  charges  hereinbefore  limited  by  this  my 
will,  and  the  powers  and  remedies  for  recovering  the  same,)  to 
subject  and  charge  all  or  any  part  of  the  said  hereditaments 
and  premises  hereinbefore  limited  in  use  to  her  for  life,  to  and 
with  the  payment  of  any  sum  or  sums  of  money  for  the  portion 
or  portions  of  all  and  every  the  child  or  children  of  the  body 
of  my  said  daughter,  lawfully  to  be  begotten,  (other  than  and 
except,  and  not  being  an  eldest  or  only  son  (1)  entitled  for  the 

(1)  Every  child,  except  the  heir,  b  considered  in  equity  As  coining  with*  Who  in  equity 
in  th*  description  of  younger  children*  thus  the  eldest  daughter,  where  djju^**" 
there  is  a  son,  or  where  the  estate  by  a  settlement  goes  all  to  a  remainder- 
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time  being  to  the  hereditaments  and  premises,  or  any  part 
thereof,  either  in  possession  or  in  remainder,  expectant  on  the 
decease  of  ray  said  daughter,  under  the  limitation  contained  ia 
this  my  will,)  not  exceeding  the  amount  hereinafter  mentioned, 
that  is  to  say,  if  there  shall  be  no  more  than  one  such  child, 
(other  than  and  except  as  aforesaid,)  not  exceeding  the  sum  of 
5000/.  for  his  or  her  portion;  if  there  shall  be  two  such  child* 
ren,  and  no  more,  (other  than  and  except  as  aforesaid,)  not 
exceeding  10,000/.  for  the  portions  of  such  two  children;  if 
there  shall  be  three  such  children,  (other  than  and  except  as 
aforesaid,)  not  exceeding  15,000/.  for  the  portions  of  such 
three  children ;  and  if  there  shall  be  four  or  more  such  child- 
ren (other  than  and  except  as  aforesaid,)  not  exceeding  20,000/. 
for  the  portions  of  such  four  or  more  of  them;  with  interest  for 
such  portion  or  portions;  the  same  respectively  to  be  paid  to 
such  child  or  children  at  such  age  day  or  time,  or  ages  days  or 
times,  and  if  more  than  one,  in  such  parts  shares  and  propor- 
tions, and  subject  to  such  conditions  restrictions  and  limita- 
tions over,  such  limitations  over  to  be  for  the  benefit  of  some 
or  one  of  such  children,  (other  than  and  except  as  aforesaid,) 
as  my  said  daughter  Margaret  shall  deem  prudent  and  expe- 
dient, and  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  so  to  be  sealed  delivered  and  attested  as  aforesaid,  or 
by  such  last  will  and  testament,  codicil  or  codicils  thereunto,  so 
to  be  signed  published  and  attested  as  aforesaid,  shall  direct 
limit  or  appoint;  but  so,  nevertheless,  that  if  such  children,  so 
entitled  to  have  or  be  provided  with  portions  as  aforesaid, 
shall  be  reduced  to  three,  such  three  children  shall  not  be  en- 
titled to  have  more  than  15,000/.  raised  for  their  respective 
portions;  and  if  such  children  shall  be  reduced  to  two,  such 
two  children  shall  not  be  entitled  to  have  more  than  10,000/. 
raised  for  their  respective  portions;  and  if  such  children  shall 


man,  is  a  younger  child  in  equity,  Beale  v.  Beale,  1  P.  Wms.  844.  And  if  a 
younger  son  becomes  eldest,  he  is  excluded,  Lord  Teynham  o.  Webb, 
2  Yes.  198.  In  Lady  Lincoln's  case,  one,  who  was  a  younger  son  at 
the  death  of  the  testator,  and  the  tenant  for  life,  becoming  eldest  before 
81,  till  which  the  portions  were  subject  to  survivorship,  on  the  whole  will 
was  held  not  entitled,  10  Ves.  Jun.  166. 

Even  an  eldest  son,  not  provided  for,  may  be  considered  as  a  younger,  of 
which  see  a  curions  instance  in  Duke  v.  Doidge,  2  Ves.  203,  in  the  note. 
And  where  the  descent  is  according  to  the  custom  of  Borough  English, 
without  doubt,  upon  the  same  principle,  the  eldest  son  would  be  a  younger 
to  this  purpose  in  equity. 


App.]  Devise  of  an  Advow&on,  %c.  (19 

be  reduced  to  one,  such  one  child  shall  Dot  be  entitled  to  have 
more  than  5000/.  raised  for  his  or  her  portion. 

(Power  to  create  a  term  of  years  for  raising  the  said  por- 
tions.) 


No.  22. 


Devise  of  an  Advotvson  to  Trustees  to  present  a  certain  Person 

to  the  next  Avoidance. 

I  GIVE  and  devise  my  advowson  and  right  of  patronage  of 
and  to  the  living  of  H.,  in  the  county  of  — ,  to  F.  P.,  of,  &c 
and  W.  L.,  of,  &c.  and  their  heirs,  to  the  use  of  the  said  F.  P. 
and  W.  L«,  their  heirs  and  assigns,  in  trust  that  they  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  shall 
and  do  present  I.  T«,  of,  &c.  to  the  next  turn  or  avoid- 
ance thereof,  and  subject  thereto,  upon  trust  to  convey  the 
same  to  and  for  such  uses  intents  and  purposes,  upon  such 
trusts,  and  under  and  subject  to  such  powers  provisos  limita- 
tions and  declarations,  as  in  and  by  this  will  are  limited  de- 
clared and  expressed  of  and  concerning  piy  other  heredita- 
ments and  real  estate  in  the  county  of,  &c.  or  sifth  of  them  as 
shall  be  subsisting  and  capable  of  taking  effect. 


No.  23. 

Words  of  a  Will  whereby  a  Testator  charges  his  Debts, 
Legacies j  ike.  upon  all  his  Estate. 

THIS  is  the  last  will  and  testament  of  me,  M.  H.,  of,  &c. 

made  this day  of ,  in  the  year .  I  charge 

all  my  real  and  personal  estate,  of  what  nature  or  kind  so- 
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ever,  with  the  payment  of  all  my  debts  funeral  expenses  and 
legacies,  as  well  such  as  I  shall  hereby  give,  as  anch  other  le- 
gacies and  annuities  as  I  may  hereafter  give  by  any  codicil  or 
codicils  to  this  my  will.(l) 


No.  24. 


Clause  to  prevent  an  Annuitant  under  the  Will  from  parting, 

with  his  Annuity. 

AND  my  will  further  is,  and  I  do  hereby  expressly  declare 
and  direct,  that  in  case  my  said  nephew,  A.  B.,  shall  alien  sell 
assign  incumber  or  transfer,  or  in  any  manner  dispose  of  or 
anticipate  the  said  annuity  or  yearly  sum  of  200/.  or  any  part 
thereof  then  and  in  such  case  and  from  and  immediately  after 
such  alienation  sale  assignment  or  transfer,  the  said  bequest  so 
made  thereof  as  aforesaid,  and  the  use  and  estate  so  given  to 
him  therein,  shall  cease  and  be  void,  to  all  intents  and  pur- 
poses as  if  the  same  had  not  been  mentioned  in  this  my  will, 
or  as  if  the  said  C.  K.  were  naturally  dead. 

(I)  By  such  words  in  a  will  duly  executed  a  testator  enables  himself  t* 
lay  any  numbeajof  additional  legacies  on  the  land  by  a  subsequent  testa- 
mentary disposition  unexecuted. 
What  words  It  is  to  be  observed,  that  words  importing  clear  intention  to  charge  the 

are^  necessary  j^ij  are  necessary  to  make  the  land  in  the  hands  of  a  specific  devisee  there- 
specific  devisee  of  subject  to  legacies;  therefore,  if  a  clause,  either  at  the  beginning  or  end  of 
with  legacies,  a  will,  run  thus, "  First,  I  will  and  direct,  that  all  my  debts  legacies  and  fu- 
neral expenses  shall  be  fully  paid*"  these  words  will  not  charge  legacies  on 
real  estate  specifically  devised,  though  perhaps  by  such  words  the  residuary 
real  estate  might  be  charged  with  the  legacies.  And  perhaps  also  this 
would  be  considered  as  sufficient  to  charge  even  specific  devisees  in 
their  order,  (for  the  general  devisee  and  the  heir  come  first  into  contri- 
bution) with  the  debts.  See  Knightley  v.  Knightley,  2  Yes.  Jun.  328.  But 
the  Lord  Chancellor  doubted  of  the  distinction  in  this  respect,  in  Williams 
v.  Chitty,  3  Yes*  Jun.  645.  The  Master  of  the  Rolls*  however,  maintained 
the  distinction  in  Shallcross  v.  Findeo,'3  Yes,  Jun.  73S.  And  see  3  P.Wms- 
91.    Harris  t>.  Ingledew,  ib.  358. 

In.  this  last  case  the  words  at  the  beginning  were,  "  After  payment  of  all 
my  just  debts,  funeral  expenses  j"  and  it  was  clearly  held  that  tbejfaM* 
were  charged  by  these  words. 


A?r]  Varum*  Clmm*.  &&1 


No.  25. 


of  Copyholds  and  Leaseholds,  for  lives  and  gears,  to 
Trustees f  to  the  same  uses  as  the  Freehold. 

AND  I  give  and  bequeath  all  my  customary  or  copyhold 
messuages  lands  hereditaments,  and  also  all  my  ^messuages 
farms  lands  tenements  and  hereditaments  whatsoever,  which 
I  hold  by  virtue  of  or  under  any  grant  lease  or  demise  fron 
the  Crown,  or  any  college  in  either  of  the  Universities,  or 
from  any  bishop  dean  and  chapter,  or  other  person^  body 
politic  or  corporate,  ecclesiastical  or  civil,  for  term  of  life 
or  lives,  or  years  determinable  on  deaths,  or  usually  renewable 
at  certain  times  and  periods  respectively^  and  also  all  my 
leasehold  messuages  lands  and  tenements,  which  I  hold 
for  any  term  or  number  of  years  (in  case  any  such  there  be) 
unto  the  said and  — — ,  their  heirs  executors  ad- 
ministrators and  assigns  respectively,  according  to  the  nature 
and  quality  of  the  same  respectively,  for  and  during  all  my 
estate  and  interest  therein,  upon  trust  that  my  said  trustees, 
and  the  survivor  of  them  his  heirs  executors  and  administra- 
tors, shall  and  do  settle  and  assure  the  same,  so  and  in  such 
manner  as  that  the  clear  residue  of  the  rents  issues  and  profit* 
of  the  same  copyhold  and  leasehold  premises  respectively,  may 
be  received  taken  and  enjoyed  by  and  for  the  use  and  benefit 
of  such  person  or  persons  as  for  the  time  being  shall,  by  virtue 
of  this  my  will,  and  the  settlement  to  be  made  according  to 
the  directions  hereinbefore  contained,  be  entitled  to  any  estate 
of  freehold  and  inheritance,  of  and  in  my  said  manors  heredi- 
taments and  premises  in  the  said  counties  of  —  and  — ,. 
and  until  some  persons  entitled  to  an  estate  of  inheritance 
shall,  by  good  assurances  in  the  law,  become  seised  of  the  said 
manor  hereditaments  and  premises  in  fee  simple,  in  possession ; 
and  immediately  upon  or  after  that  events  the  trustees  in  the 
said  settlement  of  the  said  copyhold  and.  leasehold  premises 
shall  be  thereby  directed  and  required  to  surrender  assign  and 
assure  the  said  copyhold  and  leasehold  lands  tenements  and 
premises*  with  their  and  every  of  their  appurtenances,  and  all 
estates  terms  and  interests  of  my  said  trustees  of  and  in  the 
same,  unto  such  person  or  persons  so  seised  of  or  entitled  to 
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the  inheritance  of  the  said  manors  messuages  lands  and  heredi- 
taments aforesaid,  by  such  deeds  writings  instruments  surrenders 
and  assurances,  as  by  such  person  respectively,  or  by  his  counsel 
learned  in  the  law,  shall  be  reasonably  advised  or  required :  and 
also  upon  trust  that  my  said  trustees,  and  the  survivor  of  them, 
his  heirs  executors  or  administrators,  in  the  mean  time,  and 
until  such  settlement  shall  be  made,  do  and  shall  by  and  out 
of  the  rents  and  profits  of  the  said  leasehold  premises,  pay  the 
rents  and  perform  the  covenants  reserved  by  the  original  and 
subsisting  leases,  and  also  by  and  out  of  my  personal  estate 
renew  the  leases  of  the  same  premises,  and  take  new  leases 
thereof  respectively,  in  their  own  names,  when  and  as  it  shall 
be  usual  and  requisite,  and  also  from  time  to  time  make  such 
proper  surrenders  of  the  leases  subsisting,  as  shall  be  requisite, 
and  necessary  or  incident  to  such  renewals ;  and  also  do  and 
shall  by  and  out  of  my  said  personal  estate,  or  the  rents  and 
profits  aforesaid,  pay  and  discharge  the  fines  and  fees  of  ad* 
missions  to  and  surrenders  of  my  said  copyhold  lands. 


No.  26. 


Devise  of  the  residue  of  Testator's  personal  estate,  in  trust, 
to  sell,  call  in,  dispose  of,  and  convert  into  money,  such  part 
as  shall  not  consist  of  stock,  or  real  securities,  and  invest  it 
in  securities,  and  thereout  make  a  marriage  provision  fir  a 

.   collateral  relation. 

AND  as  to  all  the  rest  residue  and  remainder  of  my  personal 
estate,  money  in  the  public  funds,  and  money  out  at  interest, 
and  securities  for  money,  arrears  of  rent,  goods,  chattels  and 
effects,  of  what  nature  or  kind  soever,  not  herein  specifically 
bequeathed,  I  hereby  give  and  bequeath  the  same,  and  every 
part  thereof,  unto  the  said  ■ and  — — — ,  their  exe- 
cutors administrators  and  assigns,  upon  trust,  that  they,  the 
said  — — —  and  ,  and  the  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  shall  and  do 
as  soon  as  conveniently  may  be  after  my  decease,  receive  collect 
call  in  dispose  of  and  absolutely  convert  into  ready  money,  so 
much  and  such  part  of  the  said  residue  of  my  personal  estate 


App.]  Bequest  of  Jewels,  $c.  ^23 

to  them  bequeathed,  as  shall  not  at  the  time  of  my  decease 
consist  of  stock  in  the  publie  funds,  or  of  government  or  real 
securities ;  and  shall  and  do  lay  out  and  invest  all  such  sum 
and  sums  of  money  as  shall  arise  by  converting  into  ready 
money  all  such  part  of  the  said  residue  of  my  personal  estate 
as  aforesaid,  either,  in  the  public  funds,  or  on  real  or  govern- 
ment securities,  at  interest,  and  shall  and  do  stand  and  be  pos- 
sessed thereof,  and  also  of  all  such  part  of  the  residue  of  my 
personal  estate  as  shall  at  the  time  of  my  decease  consist  of 
stock  in  the  public  funds,  or  of  government  or  real  securities 
respectively,  and  of  the  interest  dividends  and  annual  produce 
thereof,  upon  the  trusts  and  subject  to  the  directions  and  de- 
clarations hereinafter  contained  (that  is  to  say,)  upon  trust, 
that  my  said  trustees,  or  the  survivor  of  them,  and  the  exe- 
cutors administrators  or  assigns  of  such  survivor,  shall  and  do 

by  and  out  of  the  same  residue  raise /.  of  lawful  money 

of  Great  Britain,  and  pay  the  same  to  the  said  — ,  or  to 
such  person  or  persons  as  she  shall  by  any  deed  or  writing, 
executed  by  her  in  the  presence  of  two  or  more  credible  wit- 
nesses, direct  or  appoint,  immediately  upon,  or  in  certain 
prospect  of  her  marriage,  as  and  for  her  pecuniary  fortune  or 
marriage  portion,  and  for  which  her  receipt  alone,  notwith- 
standing her  coverture,  or  that  of  her  legal  assignee,  shall  be 
an  effectual  discharge,  so  as  an  adequate  and  proper  jointure 
and  provision  for  her  and  her  issue  be  settled  and  secured  in 
consideration  thereof.  Provided  that  in  case  my  said  niece 
shall  die  without  having  been  married,  then  the  said  sum  of 

L  shall  not  be  raised  and  paid  at  all,  but  shall  sink  into 

and  become  a  part  of,  the  residue  of  my  personal  estate,  for 
the  benefit  of  the  person  or  persons  who  shall  become  entitled 
thereto  under  this  my  will. 


No.  27. 


Bequest  of  Jewels >  #c. 


I  ALSO  give  to  my  said  wife  the  use  of  all  my  jewels  and 
pearls,  usually  worn  by  herself,  during  her  widowhood ;  and 
upon  the  marriage  or  decease  of  my  said  wife,  which  shall 
first  happen,  I  give  the  same  jewels  and  pearls  to  the  said 
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E.  A*  And  G.  C.»  their  executors  administrators  atid  assigns* 
upon  trust  that  they  permit  and  suffer  them  to  be  used  and 
enjoyed  by  the  person  or  persons,  who,  from  time  to  time,  shall, 
by  virtue  of  the  limitations  to  be  contained  in  the  settlement 
so  to  be  made  as  aforesaid,  be  for  the  time  being  entitled  to  the 
immediate  freehold  of  the  estates  to  be  therein  comprised,  bat 
so  as  that  the  same  shall  not  vest  in  any  child  or  children  of 
any  person  or  persons  to  be  therein  made  a  tenant  or  tenants 
for  life,  who  being  a  son  or  sons  shall  not  attain  the  age  of  SI 
years,  or  being  a  daughter  or  daughters,  shall  not  attain  that 
Power  for  th«    age,  or  marry.     Provided  always,  and  I  do  hereby  declare 
Ug^  my  will  and  mind  to  be,  that  it  shall  and  may  be  lawful  to  and 
into  posses-      for  my  said  son  W.,  and  after  his  decease,  my  son  T.,  and  my 
^^  gttiidson  L.,  when  and  as  by  virtue  of  any  of  the  limitations 
jewels  to  their  to  be  contained  in  the  settlement  or  settlenents  so  to  be  made 
tpecttoiy  for    as  aforesaid,  they  shall  respectively  be  entitled  to  the  tame- 
their  n to.        diate  freehold  of  the  hereditaments,  in  such  settlement  or  set- 
tlements to  be  comprised,  by  any  deed  or  deeds  instrument  or 
instruments,  to  be  by  them  respectively  sealed  and  delivered, 
in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  their  respective  last  wills  and  testaments,  or  any 
codicil  or  codicils  thereto,  to  be  by  them  respectively  signed 
and  published  in  the  presence  of  and  attested  by  the  like 
number  of  witnesses,  to  direct  or  appoint,  that  any  Woman  or 
women,  whom  they  may  respectively  marry,  shall  have  the  use 
of  ail  or  any  part  of  the  said  jewels  or  pearls,  during  her  or 
their  widowhood,  or  respective  widowhoods;   and  my  said 
trustees  shall  permit  and  suffer  the  same  to  be  used  and  en- 
Power  for  the  joyed  by  her  or  them  accordingly.    Provided  always,  and  I  do 
£?tem        ****&}  direct  **  said  E.  A.,  and  G.  C,  and  the  survivor  of 
reset.  them,  and  the  executors  administrators  and  assigns  of  such 

survivor,  at  the  request  of  the  person  or  persons,  who,  for  the 
time  being,  shall  be  entitled  to  the  use  of  the  aforesaid  jewels 
and  pearls,  by  virtue  of  this-  my  will,  to  have  them  or  any  of 
them  reset,  so  that  their  value  shall  not  thereby  be  lessened, 
the  expense  of  such  resetting  to  be  paid  out  of  the  fund  here- 
inbefore  directed  to  be  established,  or  to  exchange  the  same, 
or  any  of  them,  for  others  of  equal  or  greater  value  (except 
with  respect  to  my  family  pearl  necklace,  the  ruby  ring  set 
with  diamonds,  the  emerald  ring  set  with  diamonds,  and 
the  saphire  ring,  with  the  figure  of  engraved  upon 

it,  which  1  desire  may  be  preserved  in  their  present  state). 
Provided,  and  I  do  hereby  declare  my  will  to  be,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  L.  C.  H.  to  have 
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the  use  of  my  pearl  bracelets,  with  diamond  clasps  (1),  during 
ber  life,  unless  she  shall  marry  again ;  but  tbat  immediately 
upon  ber  decease,  or  second  marriage,  which  shall  first  happen, 
the  same  shall  vest  in  the  said  E.  A.  and  G.  C,  or  the  survivor 
of  them,  his  executors  or  administrators,  upon  such  trusts  as 
hereinbefore  declared  or  expressed  of  or  concerning 
aforesaid. 


No,  28. 

Appointment  under  a  Power  for  the  Benefit  of  Testator's 

younger  Children. 

AND  whereas  my  surviving  daughters  hav£  respectively 
attained  the  age  of  21  years,  but  my  younger  son  is  still  an 
infant,  of  the  age  of  15  years;  now  I,  the  said  A.B.,  by  force 
and  virtue,  and  in  exercise  of  the  said  power  apd  authority, 
do  by  this  my  last  will  and  testament  in  writing,  signed 
and  sealed  by  me,  in  the  presence  of,  and  attested  by,  the 
three  credible  persons  whose  names  are  intended  to  be 
hereunder  written  as  witnesses  to  my  signing  sealing  and 
publishing  this   my  last  will,  direct  and  appoint  the  sum 

of /.,  residue  of  the  said  sum  of  ■■  ■  /.,  or  such 

other  sum  of  money  as  shall  be  to  be  raised  under  the 
trusts  of  the  said  term  of  99  years,  to  be  raised  immediately 
after  my  decease,  out  of  my  said  family  estates,  under  the  trusts 
of  the  said  term,  and  to  be  divided  amongst  my  said  three  child- 
ren, Mary  Caroline,  Elinor,  and  Edward,  and  any  other  child 

or  children  whom  I  may  hereafter  have  by  the  said ,  in 

the  shares  and  manner  hereinafter  mentioned,  (that  is  to  say) 


(1)  If  a  testator  bequeaths  a  certain  thug,  which  he  specifies  as  feeing 
hid  era*  the  legacy  will  apt  have  its  effect,  utiles*  tbatlhing  l)e  faund 
extant  among  the  testator's  property  *  as*  if  he-bequeaths  it  by  the  words, 
'  my  watch,  my  diamond  ring,'  &c.  \  but  if  he  says,  *  I  bequeath  a  watch,* 
or  *  a  diamond  ring,'  the  legacy  will  have  its  effect,  if  the  Tal.ue.and  species 
are  described  so  as  to  render  it  sufficiently  certain  »  and  this  is  the  rule  of 
the  civil  law,  Domat.  ft  V.  Ui.  s,  91. 
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to  be  paid  and  divided  among  all  my  said  younger  children,  in 
equal  shares  and  proportions ;  the  respective  shares  of  my  said 
daughters and ,  to  become  vested  and  pay- 
able upon  my  decease,  and  to  carry  interest  from  that  time  at 

the  rate  of per  cent,  per  annum ;  and  the  share  of  mj  said 

son  E.  to  be  paid  on  his  attaining  the  age  of  SI  years;  and  the 
share  and  shares  of  such  child,  or  such  of  the  children  which  I 

may  hereafter  have  by  the  said ,  as  shall  be  a  daughter  or 

daughters,  to  be  paid  at  her  or  their  age  or  respective  ages  of 
21  years,  or  day  or  respective  days  of  marriage,  which  shall 
first  happen,  and  as  shall  be  a  son  or  sons,  at  the  age  of  SI 
years.  And  I  do  hereby  direct  and  appoint,  that  the  trustees 
or  trustee  for  the  time  being  of  the  said  term  of  years  shall 
levy  and  raise,  and  pay  to  or  for  my  said  son  E.,  and  such  child 

or  children  as  I  may  hereafter  have  by  the  said ,  from 

the  time  of  my  decease  till  they  respectively  slikll  become  en* 

titled  to  receive  their  shares  of  the  said  sum  of /.,  or  such 

other  sum  of  money  as  aforesaid,  for  or  towards  his  or  her 
maintenance  and  education,  any  yearly  sum  not  exceeding  the 
yearly  sum  of  900/.  a-piece.  And  my  will  is,  and  I  do  hereby 
declare  direct  and  appoint,  that  in  case  my  said  son  E.,  or  any 
such  child  or  children  as  I  may  hereafter  have  by  the  said 
,  shall  die  before  his  or  her  share,  or  their  respective 
shares  of  the  said  principal  money  shall  become  payable,  that 
then  the  share  and  shares  of  him  her  or  them,  or  any  of  them 
so  dying,  shall  go  to  and  be  divide^  between  my  surviving 
children,  if  more  than  one,  in  equal  shares  and  proportions ; 
and  if  only  one,  then  the  whole  shall  go  to  such  one  surviving 
child,  and  shall  be  considered  as  part  of  the  original  portion  or 
portions  of  such  child  or  children. 


No.  29. 

Clause  m  a  Willy  directing  a  Power  of  leasing  and  of  selling 
and  disposing j  to  be  inserted  in  the  Settlement  directed  to  be 
made  of  the  Testator's  real  Estates. 

AND  I  do  hereby  declare  my  will  to  be,  that  in  such  settle- 
ment there  shall  be  contained  a.  power  to  enable  the  said  E.  A. 
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and  G.  C,  and  the  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  from  time  to  time,  during  the 
continuance  of  the  said  term  of  2000  years  hereby  limited  and 
created,  and  after  the  determination  thereof,  for  the  person  or 
persons,  who  for  the  time  being  shall,  by  virtue  of  the  limita- 
tions in  such  settlement  to  be  contained,  be  entitled  to  the  said 
manors  and  hereditaments  hereinbefore  devised  and  comprised 
in  the  same  term,  for  an  estate  of  freehold,  to  grant  demise 
limit  or  appoint  the  said  hereditaments,  or  any  of  them,  or  any 
part  thereof,  for  any  term  or  number  of  years,  not  exceeding 
21  years,  at  the  most  improved  rent,  without  taking  any  fine, 
and  under  the  usual  restrictions:  and  also  a  power  to  enable 
the  said  E.  A.  and  G.  C,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  from  time  to 
time,  and  at  any  time  or  times  hereafter,  at  the  request  and  by 
the  direction  of  Ihe  person  or  persons  who,  for  the  time  being, 
shall  be  entitled  to  the  hereditaments  to  be  comprised  in  the 
settlement  hereby  directed  to  be  made  as  aforesaid,  for  an 
estate  of  freehold,  either  in  possession  or  in  remainder,  imme- 
diately expectant  on  the  said  term  of  2000  years,  signified  by 
some  writing,  -under  the  hand  and  seal,  or  hands  and  seals,  of 
such  person  or  persons,  and  attested  by  two  or  more  credible  wit- 
nesses, to  make  sale  of,  or  to  convey  in  exchange  for,  or  in  lieu 
of  other  hereditaments,  all  or  any  of  the  hereditaments  to  be 
comprised  in  the  settlement  so  to  be  made  as  aforesaid,  and  the 
fee  simple  and  inheritance  thereof,  as  well  as  for  the  said  term 
of  9000  years,  due  regard  being  had  to  the  proviso  next  herein- 
after contained  or  expressed,  with  the  usual  clauses,  making 
the  receipts  of  the  said  E.  A.  and  G.  C,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  ef- 
fectual discharges  to  the  purchaser  or  purchasers  of  the  here- 
ditaments which  shall  be  so  sold,  and  the  usual  directions  to 
lay  out  the  money  to  arise  by  such  sale  or  sales,  in  the  purchase 
of  other  freehold  lands  of  inheritance,  or  of  copyhold  lands 
convenient  to  be  held  with  the  lands  hereby  devised,  or  any  of 
them,  or  so  to  be  purchased  or  taken  in  exchange,  in  pursuance 
of  this  my  will,  and  to  settle  the  lands  so  to  be  purchased,  or 
so  to  be  received  in  exchange  as  aforesaid,  to  the  uses  of  the 
settlement  hereinbefore  directed  to  be  made  as  aforesaid,  or 
as  near  thereto  as  the  nature  of  the  tenure  and  circumstances 
will  permit,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 
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No.  90. 

Gfatue  tit  a  Willf  by  which  the  Testator,  after  limiting  his  real 
Estates  to  his  Son  for  Life,  Remainder  in  the  strict  Form  to 
the  Sons  of  such  Son  successively  in  Tail  Male,  limits  the 
same  to  his  two  Daughters,  in  Moieties,  with  Survivorship, 
for  Life,  to  take  exclusively  of  their  Husbands,  with  the  same 
Remainders  in  Tail  to  their  respective  Children  in  succession, 
with  cross  ultimate  Remainders  ;  the  whole  being  directory  qf 
a  Settlement  to  be  made. 

AND  for  default  of  such  issue,  to  the  us6  of  trustees  and 
their  heirs,  during  the  lives  of  my  said  two  daughters  A.  B.  and 
CD.,  and  the  life  of  the  survivor  of  them,  in  trait,  to  pay 
the  rents  issues  and  profits  thereof  to  such  person  or  persona 
respectively,  as  they  my  said  daughters  respectively,  and  the 
survivor  of  them,  hy  any  writing  or  writings  under  their  re* 
speetive  hands,  or  the  hand  of  such  survivor,  shall  from  time 
to  time,  as  the  same  respectively  shall  become  due  or  payable, 
but  net  by  way  of  anticipation,  direct  or  appoint,  so  as  that  my 
said  daughters,  during  their  joint  lives,  shall  not  have  the  power 
of  disposing  of  more  than  a  moiety  each,  of  the  said  rente 
issues  and  profits ;  and  for  want  of  such  direction  and  appoint- 
ment, into  the  proper  hands  of  them  respectively,  in  moieties, 
whilst  both  of  them  shall  be  living,  and  of  the  survivor  of 
for  their  and  her  sole  and  separate  use,  exclusively  and  ii 
pendently  of  any  husband  with  whom  they  respectively  may 
happen  to  intermarry,  and  not  to  be  in  anywise  subject  to  the 
oontroul  debts  or  engagements  of  their  respective  husbands :  and 
my  will  is,  that  their  respective  receipts  in  writing,  and  the  receipt 
of  the  survivor,  or  the  receipt  or  receipts  of  the  person  or 
persons  to  whom  they  respectively,  or  the  survivor  of  them, 
shall  direct  the  said  rents  issues  and  profits  to  be  paid  as  afore* 
said,  shall  be  good  and  effectual  releases  and.tfiscbarges  for  the 
rente  issues  and  profits  therein  mentioned  to  be  received :  and 
upon  farther  trusty  during  the  lives  e£  my  said  daughters,  and 
the  lift  of  the  survive*  of  them,  to  preserve  the  contingent  usee 
and  estates  to  be  limited  as  hereinafter  mentioned,  and  from 
and  after  the  decease  of  the  survivor  of  them,  my  said  daughters, 
as  to  one  undivided  moiety  or  equal  half  part  or  share  of  the 
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same  hereditaments,  to  the  use  of  the  first  and  other  sons  of 
my  said  daughter,  A.  B.,  successively,  according  to  their  re- 
spective seniorities,  in  tail  male;  and  for  default  of  such  issue 
to  -the  use  of  the  first  and  other  sons  of  my  said  daughter, 
C.  D.,  successively,  according  to  their  respective  seniorities  in 
tail  male;  and  as  to  the  other  undivided  moiety,  or  equal  half 
part  or  share  of  the  same  hereditaments,  to  the  use  of  the  first 
and  other  sons  of  my  said  daughter,  C.  D.,  successively,  ac- 
cording to  their  respective  seniorities,  in  tail  male ;  and  for 
default  of  such  issue  to  the  use  of  the  first  and  other  sons  bf 
my  said  daughter  A.  B.,  successively,  according  to  their  re- 
spective seniorities,  in  tail  male;  and  from  and  after  the  decease 
of  both  my  said  daughters,  and  failure  of  issue  male  of  both 
their  bodies  as  aforesaid,  then,  as  to  the  entirety  of  the  same 
hereditaments,  to  the  use  of  ,  his  heirs  and  assigns. 


No.  31. 

A  Preamble  to  a  Will,  the  Testator  being  about  to  go  to  Sea. 

IN  the  name  of  God,  Amen,  I,  CD.,  of———,  mariner, 
being  in  good  health,  and  of  sound  mind,  and  being  about  to 
depart  this  kingdom,  on  a  voyage  to  ■,  in  the  kingdom 

0f 9  and  having  regard  to  the  dangers  of  the  seas,  and 

the  uncertainty  of  life,  do,  in  case  I  die  before  I  return  to  Great 
Britain  (1),  make  this  my  last  will  and  testament,  as  follows, 
that  is  to  say,  &c. 


No.  32. 

A  general  Form  of  a  Codicil  to  a  Willy  where  only  some  Jew 

additional  Legacies  are  given. 

WHEREAS   I,  A.  B.,  of ,  have  made  and  duly 

executed  my  last  will  and  testament,  in  writing,  bearing  date, 


(1)  See  the  case  of  Parsons  v.  Lanoe,  Ambl.  557.    This  will  is  avoided 
l>y  his  return. 
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&c.  Now  I  db  hereby  declare  this  present  writing  to  be  as  a 
codicil  to  my  said  will,  and  direct  the  same  to  be  annexed 
thereto,  and  taken  as  part  thereof;  and  J  do  hereby  give 
bequeath,  &c  In  witness  whereof  I,  the  said  A.  B.,  have 
to  this  codicil  set  my  hand  and  seal,  this  ■■■  day  of  — — . 


No.  S3. 


Another  general  Form  of  a  Codicil  to  a   Jfill,  where  several 

Legacies  are  revoked* 


WHEREAS  I,  A.  B.,of 


-,  &c.  have  by  my  last  will 


and  testament,  in  writing,  duly  executed,  bearing  dale,  &c 
given  and  bequeathed  to,  &o.'  Now  I,  the  said  A.  BM  being 
desirous  of  altering  my  said  will  in,  respect  to  the  said  legacies, 
do  therefore  make  this  present  writing,  which  I  will  and  direct 
to  be  annexed  as  a  codicil  to  my  said  will,  and  taken  as  port 
thereof;  and;  I  do.  hereby  revoke  the  said  legacies  by  my  said 
will  'gives  to  — — ,  and  1  do  give  to  eafh  of  them  the  said  — 

and  • tb?  sum  of  —  L  only(l);  and  I  give  unfcv  &c 

And  I  do  ratify  and  confirm  (2)  my  said. will  in  every  thug, 
except  where  the  same  is  hereby  revoked,  aityl  altered  as  afore- 
said. 
In  witness,  &c. 


(1)  Substituted  legacies  stand  charged  upon  the  same  fund  as  the  origiaal 
legacies. 

(2)  All  codicils  are  part  of  the  Willi  therefore  a  codicil  merely  for  a  par- 
ticular purpose,  and  confirming  the  will  in  other  respects,  does  not  revive 
ariy  part  of  thA  will  which  had  been  revoked  by  a  fonner  codicil  ?  Crosbie 
v.  Macdowall,  4  Ves.  Jua.610. 
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No.  34. 


A  Codicil  executing  a  Power  given  by  a  Settlement. 

• 

A  CODICIL  to  be  added  to,  and  to  be  taken  as  part  of  the 
last  will  and  testament  of  me  M.  B.,  of  N.  and  W.,  in  the 
county  of  L.    Whereas  by  indenture  of  lease  and  release, 

bearing  date  respectively  the and days  of  June,  in 

the  year  of  our  Lord  1721,  and  made  or  mentioned  to  be  made 
between  me  the  said  M.  B,,  of  N.  and  W.,  by  the  name. of 
-— ,  of  the  one  part,  and  M»  K.,  of  A.,  in  the  county  of  Corn* 
wall,  Esquire,  and  T.  R.,  of  the  Middle  Temple,  Esquire, 
of  the  other  part;  I,  the  said  M.  B.,  for  the  settling  of  the 
manors  land*  tenements  and  hereditaments  therein  men- 
tioned,  and  in  consideration  of  10*.  of  lawful  money,  did  bar- 
gain sejl  alieto  release  find  confirm  unto  the  said  M.  K.  and 
T.  R.  the  manors  advowsons  messuages  lands  tenements  and 
hereditaments  therein  contained,  and  amongst  others,  all  that 
the  manor  or  reputed  manor  of  L.,  with  the  rights  members 
and  appurtenances  thereof,  in  the  county  of  B.,  and  the  mes- 
suages lands  tenements  and  hereditaments  of  me  the  said 
M.  B.,  in  L.  and  F.  aforesaid,  or  either  of  them,  in  the  said 
county  of  B.,  to  hold  to  the  said  ML  K.  and  T.  R.,  their 
heirs  and  assigns  for  ever,  to  and  for  the  uses  intents  and  pur* 
poses,  and  subject  to  the  powers  limitations  and  provisos  there* 
inafter.  expressed  and  contained  of  and  concerning  the  same ; 
in  which  said'  indenture  of  release  is  contained  a  proviso,  that 
it  should  and  might  be  lawful  to  and  for  me  the.  said  M«  B., 
from  time  to  time,  and  at  any  time  or  times  during  my  life, 
by  any  deed  or  writing,  to  be  sealed  aod.  delivered,  or  by 
nylaat  will  or  testament  to  be  signed  by.  me  in  the  presence 
of  two  or  more  credible  witnessesy  to  revoke  or  alter  ail  or 
any  of  the. uses  or  trusts  thereby  limited  or  appointed;  6r:tp  li* 
nut  any  other  or  new  estate  uses  trusts  or  dispositions  of  or 
concerning  the  premises,  or  any  part  thereof  r  and  whereas 
by  indenture, .  bearing  date  the  fourteenth  day  of  October, 
in  the  year  of  our  Lord  ———-,.  and  made  or  mentioned 
to  be  made  between  me  the  said  M.  B.,  of  the  one  part,  and 
T.  B.r  of  Si,  in  the  county  of  E.,  Esquire,  J.  L.,  of  the  parish 

SmS 
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of  St.  J.  within  the  liberty  of  the  city  of  W.,  in  the  county 

•  of  M.,  Esq.,  and  E.  R.,  of  the  parish  of  St. : ,  in    the 

said  county  of  M.,  Esq.,  of  the  other  part,  reciting  the  said 
hereinbefore  recited  indenture,  and  also  reciting  two  several 
other  indentures  made  subsequent  thereto,  whereby  the  uses  of 
and  concerning  the  said  premises,  in  and  by  the  said  first-men- 
tioned indenture  limited  and  declared,  were  altered  and  re- 
voked of  and  concerning  the  said  premises,  but  subject  to  a 
like  proviso  for  altering  and  revoking  the  same,  and  appoint- 
ing new  uses,  as  in  the  said  first  recited  indenture  con- 
tained ;  I  the  said  M.  B.,  in  pursuance  of  the  said  power  to 
mereserved,  did  revoke  the  uses  in  and  by  the  said  several  re- 
cited indentures  declared  of  and  concerning  the  said  premises, 
and  did  limit  appoint  and  declare  the  same  premises,  to  and 
for  the  uses  and  trusts,  and  under  the  provisos  thereinafter 
expressed  ^concerning  the  same;  in  which  indenture  is  also 
contained  a  proviso,  that  it  should  and  might  be  lawful  to 
and  for  me  the  said  M.  fi.,  from  time  to  time,  and  at  all 
times  thereafter,  during  my  life,  by  any  deed  or  deeds  to  be 
by  me  executed  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  my  last  will  in  writing,  or  codicil  thereto,  to  be 
by  me  signed  in  the  presence  of  two  or  more  credible  wit- 
nesses, to  revoke  or  alter  all  or  any  of  the  uses  estates  and 
trusts  thereinbefore  limited  or  declared  of  or  in  all  or  any  of 
the  premises,  and  to  limit  any  new  or  other  estates  uses  trusts 
or  dispositions  of  or  concerning  the  same,  so  revoked,  or  any 
part  thereof:  and  whereas  I  have  made  and  published  a 
will  in  writing,  bearing  date  the  same  14th  day  of  October, 
now  I  the  said  M.  B.,  in  pursuance  and  by  virtue  of  the 
said  power  to  me  reserved  and  given,  in  and  by  the  said  last- 
recited  indenture  of  the  14th  of  October,  in  the  year  — — , 
end  all  and  every  other  power  and  powers,  authority  and  au- 
thorities to  me^given  or  reserved,  »?  me  in  anywise  enabling 
in  this  -behalf,  do  by  this  my  codicil  revoke  annul  and  make 
void  all  and  every  the  uses  trusts  estates  limitations  and 
appointments  in  and  by  the  said  several  recited  indentures, 
or  any  of  them,  limited  created  or  declared  of  and  concern- 
ing all  that  the  said  manor  or  reputed  manor  of  L#.,  with 
the  rights  members  and  appurtenances  thereof,  in  the  said 
county  of  B«,  and  all  the  said  messuages  lands  tenements  and 
hereditaments  of  the  said  M.  B.,  in  L.  and  F.  aforesaid,  or 
either  of  them,  in  the  said  c6unty  of  B.,  in  and  by  the  said 
first- recited  indenture  of  release,  granted  released  or  conveyed, 
with  their  and  every  of  their  appurtenances;  and  I  the  said 


App.]  Codicil  in  Execution  of  a  Power.  &33 

M.  B.,  in  pursuance  of  and  by  virtue  of  all  und  every  the 
power,  &c.  *  aforesaid,  do  direct  limit  appoint  and  declare*, 
that  the  said  first-recited  indenture  of  release,  and  the  grant 
and  conveyance  thereby  made  as  to  all  that  the  said  manor 
or  reputed  manor  of  L.,  with  the  rights  members  and  ap- 
purtenances thereof,  in  the  said  county  of  B.,  and  all  the  said 
messuages  land?  tenements  and  hereditaments  of  me  the  said 
M.  B.,  in  L.  and  F.  aforesaid,  or  either  of  them,  in  the 
said  county  of  B.,  in  and  by  the  said  first-recited  inden- 
ture of  release,  granted  released  or  conveyed,  with  their 
and  every  of  their  appurtenances,  be  and  enure,  and  I  do 
hereby  give  and  devise  the  same  in  manner  following,  that  is 
to  say,  To  the  use  of  the  Honourable  H.  B.,  Esq.,  commonly 

called  Lord  H.  B.,  brother  of  His  Grace  the  Duke  of , 

for  the  term  of  his  natural  life,  without  impeachment  of,  or  for 
any  manner  of  waste;  and  from  and  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise  in  his  lifetime,  then  to 
the  use  of  the  said  T.  B.,  I.  L.,  and  E.  R.,  and  their  heirs, 
during  the  natural  life  of  the  said  H.  B.,  in  trust,  to  preserve 
the  contingent  remainders  hereinafter  limited  from  being  de- 
feated and  destroyed,  and  for  that  purpose  to  make  entries  or 
bring  actions,  as  the  case  shall  require;  but,  nevertheless,  to 
permit  and  suffer  the  said  H.  B.,  during  his  natural  life,  to  re- 
ceive and  take  the  rents  and  profits  of  the  same  premises  to  his 
own  use;  and  from  and  after  the  decease  of  the  said  H.  B.,  to 
the  use  of  M.,  the  wife  of  the  said  H.  B.,  for  the  term  of  her 
natural  life,  without  impeachment  of,  or  for  any  manner  of 
waste;  and  from  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise,  during  her  life,  to- the  use  of  the  said 
T.  B.,  I.  L.,  and  E.  R.,  and  their  heirs,  during  the  natural  life 
of  the  said  M.,  in  trust  to  preserve  the  contingent  remainders 
hereinafter  limited,  from  being  defeated  and  destroyed,  and  for 
that  purpose,  to  make  entries  or  bring  actions,  as  the  case  shall 
require ;  but  nevertheless,  to  permit  and  suffer  the  said  M., 
during  her  life,  to  receive  and  take  the  rents  issues  and  profits 
of  the  said  premises  to  her  own  use :  and  from  and  after  tile  de* 
eease  of  the  said  M,,  to*  the  use  of  the  first  son  of  the  body  of 
the  said  M.,  by  the  said  H.  B.  begotten  or  to  be  begotten, 
and  the  heirs  male  of  the  body  of  such  first  son,  lawfully  is- 
suing ;  and  for  default  of  sjueh  issue,  to  the  use  of  the  second 
third  fourth  fifth  sixth  seventh  eighth  ninth  tenth  and  all  and 
every  the  other  son  and  sons  of  the  body  of  the,  said  M.,'  by  the 
said  H.  B.  begotten  or  to  be  begotten,  severally  and  succes- 
sively, one  after  another,  .as  they  shall  be  w.  seniority  of  age 
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and  priority  of  birth,  >  and  tbe  heirs  ritale  of  their  respective 
bodies  lawfully  issuing ;  the  elder  of  such  sons  and  the  heirs 
male  of  his  body,  being  always  preferred,  and  to  take  before 
the  younger  of  such  sons,  and  the  heirs  male  of  his  and  their 
body  and  bodies;  and  for  default  of  such  issue  male,  to  the  me 
of  all  and  every  the  daughter  or  daughters  of  the  body  of  the 
said  M.,  by  the  said  H.  B.  begotten  or  to  be  begotten,  as  te- 
nants in  common,  and  not  as  joint  tenants,  and  the  heirs  of 
their  several  and  respective  bodies  lawfully  issuing;  and  Ail- 
ing issue  of  any  of  the  said  daughters,  to  the  use  of  all  and 
every  other  such  daughter  or  daughters  as  tenants  in  common, 
and  not  as  joint  tenants,  and  the  heirs  of  tbe  respective  body  or 
bodies  of  such  other  daughter  or  daughters  lawfully  issuing; 
and  for  default  of  such  issue,  to  the  use  of  such  person  or  per* 
sons,  and  for  such  estate  or  estates,  and  in  such  proportions 
and  in  such  manner  as  she  the  said  M.,  whether  covert  or  sole, 
shall,  by  any  deed  or  writing,  to  be  by  her  sealed  and  delivered 
in  the  presence  of  three  or  more. credible  witnesses,  or  by  her 
last  will  in  writing,  or  any  writing  purporting  to  be  her  last 
will,  and  to  be  by  her  signed  and  published  in  the  presence  of 
a  like  number  of  witnesses,  limit  and  appoint;  and  in  default 
of  such  appointment,  then  to  tbe  use  of  my  own  right  heirs  for 
ever:  provided  always,  and  my  will  and  roean'ng  is,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  H.  B.,  and  after 
his  decease  to  and  for  the  said  M.,  his  wife,  in  case  she  shall 
survive  him,  by  indenture  to  make  any  lease  or  leasee  of  the 
premises,  for  any  term  or  number  of  years,  not  exceediag 
twenty-one  years  from  the  making  thereof  so  as  upon  every 
such  lease  ,or  leases  there  be  reserved  and  made  payable,  dar- 
ing tbe  continuance  of  the  said   respective  terms  thereby 
granted,  the  greatest  improved  yearly  rent  that  can  or  may  be 
reasonably  had  for  the  same,  to  be  incident  to  and  go  along 
with  the  remainder  or  reversion  expectant  on  such  leases  re* 
spectively,  and  so  as  such  leases  be  not  by  any  express  words 
therein. contained  freed  from  impeachment  of.  waste;  and  so 
also  as  there  be  contained- in  every  such  lease  or  leases  a  power 
of  re-entry,  in  case  the  rtent  or  rents  thereupon  to  be  respect* 
ively  reserved,  or  aqy  p*rt  thereof*  sftall  be  behind  or  napaid 
by  the  space  of  twenty-one  days  neixt  after  any  of  the  times  of 
payment  therein  to  be  respectively  limited ;  and  so  as  the  re- 
spective lessee  or  lessees  therein  named  do. execute  a  counter* 
part  or  counterparts  of  such  lease  or  leases  respectively;  and  1 
do  hereby  ratify  ai*d  confirm  all  and  every  the  uses  trusts  estate* 
limitatioiis^ndappoijust moots  U»and  by  the  said  reeitedindeatero 
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of  the  14th  of  October, ,  limited  apppintfld  W  4eol*red  of  or 

concerning  all  and  every  or  any  of  the  majors  messjiagee  land* 
tenements  and  hereditaments  therein  comprised,  except  and 
other  than  the  said  manor  of  L.,  with  its  appurtenances,  and 
the  lands  tenements  and  hereditaments  aforesaid,  in  L.  and  F. 
aforesaid,  or  either  of  theft),  in  the  county  of  B.;  and  I  do  also 
hereby  declare,  that  my  said  will  in  writing,-  bearing  date  the 
14th  day  of  October,  — — ,  and  this  codicil,  which  I  will  shall 
be  added  to  and  deemed  part  thereof,  d6  contain  my  last  will 
and  testament.  In  witness  whereof,  I  hare  to  this  cddicil,  and 
to  a  duplicate  thereof,  both  of  the  same  tenor  and  effect,  each 
contained  in  two  skins  of  parchment,  set  my  hand  and  seal,  this 
day  of,  &c«  • 


N*.  35. 


A  nuncupative  W%U  committed  to  writing* 

T.  B.,  his  will  by  word  of  month  made  and  declared  by 
him  on  the  ■  m  day  of  — — — ,  in  the  presence  of  us,  who 
have  hereunto  subscribed  our  names  as  witnesses  hereto  My 
will  is  that,  &c 


(The  very  words) 


I.O. 

R«  S. 
P.G. 


N<r.  36. 

Conclusion  and  Attestation  of  a  Will,  written  on  several  Sheets. 

1  DO  tareby  make  ordain  constitute  and  appoint  A,  B.  and 
C.  D.  exeeutors  of  this  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  at  any  time  heretofore  made, 
and  do  declare  this  to  be  my  last  will  and  testament.  In  wit* 
ness  whereof  I,  the  said  T.  S.,  have  to  this  my  last  will  and 
testament,  contained  in  this  and  the  four  preceding  sheets  (or 
skins  of  parchment),  set  my  hand  and  seal,  (to  wit)  my  hand 
to  the  bottom  of  each  of  the  said  four  sheets  (or  skins,)  and  my 
band  and  seal  to  this  last  sheet  (or  skin,)  and  my  seal  at  the 
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to  be  paid  and  divided  among  all  my  said  younger  children,  in 
equal  shares  and  proportions ;  the  respective  shares  of  my  said 
daughters and ,  to  become  vested  and  pay- 
able upon  my  decease,  and  to  'carry  interest  from  that  time  at 

the  rate  of per  cent,  per  annum ;  and  the  share  of  my  said 

son  E.  to  be  paid  on  his  attaining  the  age  of  SI  years ;  and  the 
share  and  shares  of  such  child,  or  such  of  the  children  which  I 

may  hereafter  have  by  the  said ,  as  shall  be  a  daughter  or 

daughters,  to  be  paid  at  her  or  their  age  or  respective  ages  of 
21  years,  or  day  or  respective  days  of  marriage,  which  shall 
first  happen,  and  as  shall  be  a  son  or  sons,  at  the  age  of  SI 
years.  And  I  do  hereby  direct  and  appoint,  that  the  trustees 
or  trustee  for  the  time  being  of  the  said  term  of  years  shall 
levy  and  raise,  and  pay  to  or  for  my  said  son  E.,  and  such  child 

or  children  as  I  may  hereafter  have  by  the  said ,  from 

the  time  of  my  decease  till  they  respectively  slib.ll  become  en* 

titled  to  receive  their  shares  of  the  said  sum  of /.,  or  such 

other  sum  of  money  as  aforesaid,  for  or  towards  his  or  her 
maintenance  and  education,  any  yearly  sum  not  exceeding  the 
yearly  sum  of  200/.  a-piece.  And  my  will  is,  and  I  do  hereby 
declare  direct  and  appoint,  that  in  case  my  said  son  E.,  or  any 
such  child  or  children  as  I  may  hereafter  have  by  the  said 
,  shall  die  before  his  or  her  share,  or  their  respective 
shares  of  the  said  principal  money  shall  become  payable,  that 
then  the  share  and  shares  of  him  her  or  them,  or  any  of  them 
so  dying,  shall  go  to  and  be  divide^!  between  my  surviving 
children,  if  more  than  one,  in  equal  shares  and  proportions ; 
and  if  only  one,  then  the  whole  shall  go  to  such  one  surviving 
child,  and  shall  be  considered  as  part  of  the  original  portion  or 
portions  of  such  child  or  children. 


No.  29. 

Clause  in  a  Will,  directing  a  Power  of  tearing  and  of  selling 
and  disposing,  to  be  inserted  in  the  Settlement  directed  to  be 
made  of  the  Testator's  real  Estates. 

AND  I  do  hereby  declare  my  will  to  be,  that  in  such  settle- 
ment there  shall  be  contained  a.  power  to  enable  the  said  E.  A* 


Aff.]     Witt,  directing  a  Power  of  leasing,  $c.  587 

and  6.  C,  and  the  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  from  time  to  time,  during  the 
continuance  of  the  said  term  of  2000  years  hereby  limited  and 
created,  and  after  the  determination  thereof,  for  the  person  or 
persons,  who  for  the  time  being  shall,  by  virtue  of  the  limita- 
tions in  such  settlement  to  be  contained,  be  entitled  to  the  said 
manors  and  hereditaments  hereinbefore  devised  and  comprised 
in  the  same  term,  for  an  estate  of  freehold,  to  grant  demise 
limit  or  appoint  the  said  hereditaments,  or  any  of  them,  or  any 
part  thereof,  for  any  term  or  number  of  years,  not  exceeding 
SI  years,  at  the  most  improved  rent,  without  taking  any  fine, 
and  under  the  usual  restrictions :  and  also  a  power  to  enable 
the  said  E.  A.  and  G.  C,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  from  time  to 
time,  and  at  any  time  or  times  hereafter,  at  the  request  and  by 
the  direction  of  Ihe  person  or  persons  who,  for  the  time  being, 
shall  be  entitled  to  the  hereditaments  to  be  comprised  in  the 
settlement  hereby  directed  to  be  made  as  aforesaid,  for  an 
estate  of  freehold,  either  in  possession  or  in  remainder,  imme- 
diately expectant  on  the  said  term  of  2000  years,  signified  by 
some  writing,  under  the  hand  and  seal,  or  hands  and  seals,  of 
such  person  or  persons,  and  attested  bytwo  or  more  credible  wit- 
nesses, to  make  sale  of,  or  to  convey  in  exchange  for,  or  in  lieu 
of  other  hereditaments,  all  or  any  of  the  hereditaments  to  be 
comprised  in  the  settlement  so  to  be  made  as  aforesaid,  and  the 
fee  simple  and  inheritance  thereof,  as  well  as  for  the  said  term 
of  9000  years,  due  regard  being  had  to  the  proviso  next  herein- 
after contained  or  expressed,  with  the  usual  clauses,  making 
the  receipts  of  the  said  E.  A.  and  G.  C,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  ef- 
fectual discharges  to  the  purchaser  or  purchasers  of  the  here- 
ditaments which  shall  be  so  sold,  and  the  usual  directions  to 
lay  out  the  money  to  arise  by  such  sale  or  sales,  in  the  purchase 
of  other  freehold  lands  of  inheritance,  or  of  copyhold  lands 
convenient  to  be  held  with  the  lands  hereby  devised,  or  any  of 
them,  or  so  to  be  purchased  or  taken  in  exchange,  in  pursuance 
of  this  my  will,  and  to  settle  the  lands  so  to  be  purchased,  or 
go  to  be  received  in  exchange  as  aforesaid,  to  the  uses  of  the 
settlement  hereinbefore  directed  to  be  made  as  aforesaid,  or 
as  near  thereto  as  the  nature  of  the  tenure  and  circumstances 
will  permit,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 
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Administration  continued.  ' 

particular  and  Supplementary,  &c.  IT.  189 

with  will  annexed,  189 

during  infancy  of  executor  or  executors,  189 

during  pendency  of  suit,  190 

when  all  next  of  kin  refuse,  190 

by  creditor,  190 

where  it  will  be  granted  to  attorney  of  parties  entitled,  190,  191 

where  executor  resides  out  of  the  jurisdiction  of  the  King's  courts,  191 

limited  to  particular  things,  191 

when  bastard  dies  intestate,  191 

where  person  entitled  to  administer  for  his  own  sole  benefit,   dies  before 

taking  out  administration,  191 
de  bonis  nony  192 

when /em*  covert,  executrix,  and  residuary  legatee,  dies  intestate,  192 
where  surviving  executor  renounces,  192 
where  improperly  granted,  is  void  or  only  voidable,  193 
Administrator.    See  also  tit.  Executor. 
distribution  by,  see  tit.  Distribution. 
who  may,  and  may  not  be,  II.  188 
penalty  on  persons  acting  as,  without  taking  out  letters  of  administration 

within  six  months,  II.  188 
interest  and  authority  of,  in  respect  to  intestate's  property,  and  difference 

between  particular  and  general  administrators,  II.  204 
cannot  be  special  occupant,  I.  333 
durante  absenti&j  what  acts  he  may  do,  II.  204 

minoritate,  what  acts  he  may  do,  204 
when  there  are  joint  administrators,  204 
of  remedies  of,  210 

consequences  of  death  of,  as  to  suits  depending,  210 
ad  valorem  duty  on,  299,  et  seq. 
Admittance.    See  tit.  Copyhold. 
Advancement, 

how  far  an  ademption  of  legacy,  I.  537 
of  bringing  into  hotchpot,  II.  251 

to  child,  when  it  does  not  deprive  him  of  the  benefit  of  the  residue,  I.  539 
made  after  date  of  will,  may  satisfy  legacy,  540 
under  the  custom  of  London,  II*  256 
Advowson 

may  be  devised,  I.  206 

by  devise  of,  the  next  presentation  passes,  206 
will  pass  by  the  words  "  tenement  or  hereditament,"  595 
Age, 

at  what  age  a  will  may  be  made,  I.  24 
how  computed,  24 
Aliens, 

when  capable  of  making  a  will,  I.  42 
taking  as  devisees,  81 
Alienation, 

progress  of,  in  Grecian  jurisprudence,  I.  1» 

Roman,  I.  2 
among  the  ancient  Germans  and  Anglo-Saxons,  %  et  seq. 
how  influenced  by  the  fenc|aJ  fy^ero,  9 
operation  of  the  Emgliaa  CQmyaon  law  upon,  I4r  et  seq* 
statute  of  wills  upon,  15,  et  seq* 
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Alteration 

of  will,  how  far  a  revocation,  II.  36 

in  pencil,  effect  of,  110. 
Ambiguities, 

latent,  I.  547 

patent,  551 

incurable,  549 

of  mistakes  ia  names  of  persons,  549 

appellation  or  description  of  persons,  553 

name  mistaken,  when  name  used  happens  to  belong  to  person  in  being,  and 
who  might  be  in  testator's  contemplation,  549 

of  effect  of  blank  left  for  name  of  legatee,  557 

of  the  marks  of  patent  and  latent  ambiguity,  551 

some  ambiguities  patent  are  not  incnrable,  557 

of  lights  reflected  upon  particular  passages  of  will,  bj  context,  558 

the  courts  will  sometimes  look  out  of  instrument,  and  infer  intention  from 
situation  of  person  or  property,  559,  et  seq. 

mistake  or  misdescription  may  be  rectified  by  extrinsic  evidence,  503 
And, 

when  it  must  be  read  as  "or,"  I.  357 
Animals, 

when  they  do,  or  do  not,  pass  to  executor  or  administrator,  II*  196,  197 
Appointment 

of  executor,  II.  170 

of  guardian,  I.  344 

of  devisee  to  be  heir,  is  gift  of  fee-simple,  450 

who  will  be  entitled  to,  in  case  of  non-appointment,  when  there  is  no  de- 
vise over,  in  default  of,  306,  et  seq. 
Apprentices, 

of  the  power  and  interest  of  an  executor  in  regard  to,  II.  197 
Appurtenances, 

what  will  pass  under,  I.  400,  401 
Assent 

of  executor,  necessary  to  give  effect  to  legacy,  II.  220,  221 

what  amounts  to,  222 

difference  as  to  effect  of,  in  cases  of  genera]  and  specific  legacies,  221 

of  an  executor  to  his  own  legacy,  223 
Assets, 

whether  legal  or  equitable,  I.  348,  349 

not  marshalled  in  favour  of  charity,  61 

of  employing  them  in  carrying  on  testator's  trade,  II.  199.  266 

of  waste  of,  269 
Attainder, 

incapacity  produced  by,  I.  41 ,  et  seq. 
Attainted  Persons, 

may  be  executors  or  administrators,  II.  170 
Attendant  Terms, 

within  statute  of  Frauds,  I.  1 57 
Attestation.    See  also  tit.  Witness. 

when  introduced  into  Roman  law,  I.  124 

time  and  manuer  of  making,  I.  118 

need  not  notice  that  it  took  place  in  testator's  presence,  106,  107 

is  good  if  testator  might  see  witnesses,  whether  he  did  actually  see  them  or 
not,  118  " 
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Attestation  continued. 

it  is  Dot  enough  that  testator  is  corporally  present;  he  mast  possess  his  focal- 
ties  so  as  to  have  a  mental  knowledge  of  the  fact,  I.  122 
whether  an  acknowledgment  by  subscribing*  witness  to  the  testator  be  suffi- 
v  cient,  123 

may  be  made  by  witnesses  at  different  times,  124 
evidence  of,  130 

at  common  law,  one  of  subscribing  witnesses  may  prove  attestation  by 
others,  130 

if  all   witnesses  deny  their  signatures,  still  devisee  may  go  into 
circumstances  to  prore  doe  execution  of  will,  130 
%  in  equity,  1 35 

all  witnesses,  if  living,  must  be  examined,  136 
of  proof  when  one  of  witnesses  is  dead,  137 
is  beyond  sea,  137 
has  become  insane,  138 

when  no  account  can  be  given  of  witness  138 
whether  evidence  of  subscribing  witness  can  be  received  against  his  own 

attestation,  131 
distinction  between  attestation  of  wills  and  deeds,  and  between  negotiable 
and  other  instruments,  184 
Attorney 

of  eiecutor,  when  administration  will  be  granted  to,  II*  190 
Avter  Vie.    See  Estates  pur  outer  vie. 

B. 

Bail, 

in  what  cases  executor  may  be  held  to,  II.  270 
Bank  of  England, 

under  a  bequest  of  money  in,  what  will  pass,  I.  376 
Bank  Notes, 

.  whether  they  may  be  the  subject  of  a  donatio  mortis  caus&y  I.  12 

pass  under  the  words  "  goods  and  chattels,"  360 
Bankrupt, 

effect  of  executor  being,  II.  213 
Bankruptcy 

of  testator  does  not  revoke, 
will  as  to  surplus,  II.  72 
proof  of  executor  under,  211 
BArbadoes  Duties, 

annuity  granted  out  of,  considered  as  personal  estate,  I.  157 
Bastard, 

cannot  take  under  description  of  children  generally,  I.  83 
till  he  has  acquired  a  name  by  reputation,  83 
under  a  prospective  bequest,  86,  87 

by  what  designation  he  may  take,  83 

may  take  by  purchase  if  sufficiently  described,  85 

administration  to,  when  he  dies  intestate,  II.  191,  254 
Bequest.    See  also  tit  Legacy. 

capacity  of  taking,  I.  54,  et  seq. 

for  the  support  or  repair  of  what  is  already  in  mortmain  is  good,  75 

when  void,  as  being  connected  with  charitable  uses,  and  when  not,  70. 

to  a'  superstitious  use,  for  charitable  object,  dispensed  by  the  Crown,  81 
if  not  within  the  statute,  is  merely  void,  81 
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Bills  of  Exchange 

fcass  under  the  word  "goods,"  I.  360 
Blank, 

of  the  effect  of,  in  will,  for  name  of  legatee,   557 

in  will,  may  sometimes  be  supplied  from  the  will  itself,  552 
Bona  Notabilij, 

what  constitutes,  II.  175 

when  in  two  distinct  dioceses,  175 
provinces,    175 

when  partly  in  different  dioceses  of  one  province,  and  partly  in  one  diocese 
of  another,  175 

in  England  and  partly  in  Ireland,  175 

in  the  diocese,  and  partly  in  a  peculiar  of  the  same  diocese,  175 

leases,  debts  and  judgments,  where  they  are  bona  notability  176,  \7f 
Bonds 

are  bona  rietabilia,  177 

pass  under  the  word  u  goods,"  I.  359 

when  they  will  not  pass,  360 
Books 

will  not  pass  under  a  bequest  of  furniture,  366 

effect  of  bequest  of  library  of,  362 
Burning 

wil^  when  a  revocation,  II.  36,  et  seq. 

c. 

Cabinet  of  Curiosities, 

what  will  pass  under  a  bequest  of,  I.  366,  367 
Cancelling.    See  also  tit.  Revocation. 

will,  when  a  revocation,  II.  26,  et  seq. 

what  evidence  is  sufficient  to  prove  intention  of,  30 

what  tearing  or  burning  is  sufficient,  27,  et  seq. 

a  cancelled  will  not  revived  by  the  destruction  of  a  substituted  one*  32 

of  the  presumption  where  a  cancelled  and  an  uncancelled  will  are  found 
after  testator's  death,  34 

of  the  defect  of  destroying  duplicates,  33 
Charitable  Uses, 

favour  shewn  to,  I.  57 j  et  seq. 

limitations  and  distinctions  to  which  relief  to,  is  restricted,  60 

relief  to,  on  the  principle  of  cy  pres,  61 

of  marshalling  assets  in  favour  of,  61 

a  bequest  to  erect  charitable,  foundation,  imports  to  purchase,  76 

equity  will  uphold  bequest,  when  property  is  left  generally  for,  I.  77 

if  defined  in  will,  must  be  such  as  the  law  recognizes,  78 

legal  notice  of,  defined,  78 

bequests  when  void,  as  being  connected  with,  and  when  not,  79 

bequests  for,  when  disposed  of  by  the  King's  sign  manual,  and  when. by  the 
Chancellor,  67j  &c. 

legacy  to  be  laid  out  in  land  in  Scotland,  not  within  stat.  0  Geo.  2.  c.  36.,  74 
Chattels, 

what  pass  under  a  bequest  of  goods  and  chattels  I.  359 

of  qualified  and  temporary  interest  in,  I.  376 

at  common   law,  no  remainder  of   personal  estate  could  in  strictness  be 
limited,  376,  377 
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Chattels  continued. 

of  the  dominion  accompanying  the  interest  for  life  in  a  personal  chattel,  I-  578 

as  to  consumable  things,  379 

the  remedies  for  preserving  goods  to  persons  in  succession,  380 
what  vest  in  executor,  II.  198 
of  future  and  conditional  interests  in,  198,  199 
which  follow  the  inheritance,  380 
Child — Children, 

the  term  Child  prima  facie  applicable  only  to  legitimate  children,  I.  86. 

devise  to,  en  ventre  sa  mere,  effect  of,  85  (n),  87 

executory  devise  to,  cannot  carry  the  estate  beyond  the  first  generation  of 

unborn  children,  266 
power  to  appoint  to,  does  not  extend  to  grandchildren,  301  (w) 
testator's  power  to  appoint  guardian  to,  confined  to    legitimate    children, 

342,  343 
whether  grandchildren  can  take  under  a  bequest  to,  436,  437 
bequest  to,  as  to  a  class,  effect  of,  437. 

time  of  division,  is  the  period  of  ascertaining  and  fixing  the  shares  of,  437 
how  entitled  in  cases  of  distribution,  437,  et  seq. 
devise  to  younger  children,  effect  of,  443,  444 
of  their  right  to  administration,  II.  186 
legacy  to,  how  to  be  paid,  248 
interest  on  a  legacy  to,  when  it  commences,  245 
of  advancement  of,  and  bringing  same  into  hotchpot,  251 
privilege  of  the  heir  in  this  respect,  251 
shares  of,  under  custom  of  London  and  York  in    cases  of  distribution, 

254,258 
Chivalry,  • 

guardianship  by,  when  abolished,  I.  340 
Choses  in  Action, 

having  no  locality,  do  riot  pass  by  a  bequest  of  property  in  a  particular 

place,  I.  360 
Whether  bank  notes  tire,  360 
vest  in  executor  and  administrator,  II.  198. 

Clause 

in  will,  when  not  enlarged  by  a  subsequent  one,  I.  357 

Codicil, 

when  it  has  operation  on  freehold  property,  I*  156 

a  nuncupative  codicil  will  not  alter  a  written  will,  199 

of  the  republication  of  will  by,  II.  165 

effect  of,  on  will  previously  executed,  155 

difference  between,  and  the  sequel  of  an  incipient  will;  II.  163  (ft) 

and  a  paper  incorporated  by  reference,  II.  163  (*•) 
blank  in,  may  sometimes  be  supplied  from  will,  I.  552 

Coins, 

under  a  bequest  of,'  what  will  pass,  I.  366>  367 

Colleges^  ■    ■ 

clauses  in  the  stat.  43  Eliz.  respecting,  I.  78 

Commons,    ~ 

devise  of,  must  be  by  will  duly  executed,  I.  157 
Compensation, 

of  the  principles  of,  in  cases  of  election  under  wills,  I.  324 
Conditional  Limitations,  I. -227,  etseq. 

the  strict  condition  and  conditional  limitation  distinguished,  232, 
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Conditions, 

precedent  and  subsequent,  II.  232 
distinction  between,  232,  et  seq. 
Consanguinity, 

degrees  of,  stated,  II.  187 
Conscience,  Court  of, 

executor  may  sue,  but  cannot  be  sued  in,  II.  272 
Construction 

of  wills,  I.  353,  et  seq. 

words  and  phrases  in,  see  tit  Will 
as  to  moveable  things,  359 
immoveable  things,  383 
the  same  in  courts  of  law  and  equity*  I.  354 
intent  of  testator  to  be  the  rule  of,  354 
Consumable  Things, 

legatee's  interest  in,  and  power  over,  379 
Contingency, 

attached  to  the  first  estate  when  it  extends  to  the  subsequent  (imitations,  and 
when  not,  I.  277,  et,  seq.  ; 

must  not  be  against  law,  or  the  poficy  of  the  law,.  288 

may  be  void  for  repugnancy  or  inconsistency,  289 
Contingent  Interest, 

devisable  by  will,  I.  212 
Contingent  Remainder, 

how  constituted,  I.  220,  226 
Contracts,  " 

made  with  testator,  of  the  executor's  interest  in,  II.  19U 

CONYEYANCES,  

legally  executed,  subsequent  to  making  of  will,,  effect  of,  II.  49' 

to  uses  and  wills,  resemblance  of,  53  ; 

by  way  of  mortgage,  or  for  payment  of  debts  generally,  effect  of,  08 

testator  in  trust  for  himself,  after  Will  made;  how  far  a  revocation,  64 
Conviction,  ' ) 

how  it  affects  will  of  party  convicted,  I.  41. 
Coparcener 

may  devise  her  estate,  I.  53. 
Copyholds.  See  also  tit.  Customary  Freehold. 
when  they  pass,  I.  47,  48,  49 
whether  they  pass  by  general  devise  of  lands,  3$8,  389         ,  "  '  > ';  '  ; ' 

the  general  words  "lands  tenements  and  hereditaments,"  S9T,  392.  3 93 
will  pass  under  the  word  ^  farms,"  389 
are  within  the  operation  of  the  mortmain  act,  71 , 
will  of,  not  within  the  stat.  of  Frauds  or  Wills,  17*,  *207  ' 

same  doctrine  prevails  as  to  trusts  .of,  176 
an  attested  will  of^may  be  revoked  by  an  unattested  will;  179 
if  any  mode  of  execution  be  prescribed  with  respect?  to,  it  must  be  ob- 
served, 179  *■*..■.  *  r, 

surrender  of,  to  use  of  will,  no  longer  necessary,  208' 
defect  of  surrender  of,  when  supplied  in  equity,  390,  391 
devise  of,  will  pass  customary  estates,  393 
relation  of  admittance  to  surrender  of,  II.  140,  etseq. 
Corn. 

devise  of,  growing  upon  land,  I.  164. 

when  standing,  will  pass  under  the  description  of  stock  of  the  farm,  368 

power  and  intent  of  executor  in,  II.  197. 
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CoRODIES, 

not  devisable,  I.  206 
Costs, 

when  executor  is  or  is  not  liable  to,  II.  207,  208 
Cousins  German, 

share  of,  in  distribution  under  the  customs  of  London  and  York,  II.  263 
Coverture, 

effect  of,  on  the  testamentary  capacity,  1. 25 
Creditor, 

legacy  by  debtor  to,  when  considered  satisfaction  of  his  debt,  and  when  not, 

I.  540,  541 

not  put  to  election,  by  devise  for  payment  of  debts,  322 

administration  when  granted  to,  II.  190,  194,  195 
Cross  Remainders, 

of  the  implication  of,  I.  508,  et  seq. 

changes  in  respect  to  the  rule  of  presumption,  508,  et  seq. 

the  doctrine  of  opposing  the  implication  of,  between  more  than  two,  has  given 
way  to  the  principle  of  consulting  testator's  intention,  516 
Crown, 

debts  to,  by  record  or  specialty,  to  be  paid  first,  II.  215 

simple  contract  debts  to,  when  to  be  paid,  215 
Custom, 

in  particular  places,  as  to  making  wills,  I.  24. 

of  London,  as  to  distribution,  see  tit.  London. 
York,  as  to  distribution,  see  tit.  York. 

as  to  the  appointment  of  guardians,  how  far  affected  by  12  Car.  2.  c.  24.,  1. 342 
Customary  Freehold.  See  also  tit  Copyhold. 

constitution  of  will  of,  I.  176,  et  seq. 

will  pass  under  the  description  of  Copyhold,  393,  394,  et  seq. 

a  will  disposing  of  the  equitable  estate  of,  must  be  duly  executed,  179 

but  when  there  is  a  custom  for  surrendering  these  equitable  estates  to  the 
use  of  a  will,  they  seem  to  be  out  of  the  statute,  181 
Ct  pres, 

relief  on  the  principle  of,  when  granted,  I.  61,  et  seq. 

D. 

Dead  Man's  Part, 

what  constitutes,  II*  255 
Be  Bonis  Non, 

of  administration,  II.  192 
Debtor, 

payment  by,  to  an  executor  who  has  obtained  probate  of  a  forged  will  dis- 
charges debtor,  II.  182 
Debts, 

out  of  what  fund  payable,  I.  153,  154(h) 

of  the  legal  order  in  which  they  ought  to  be  paid,  II.  215 

1.  due  to  the  crown  by  record  or  specialty,  215 

2.  arising  upon  certain  statutes,  215 

3.  of  record  in  general,  215 

4.  due  by  specialty  in  general,  215 

5.  due  by  simple  contract,  215 

of  the  effect  of  the  statute  of  Limitations  in  regard  to,  I.  349  (n) 

legacy  by  debtor  to  creditor,  when  considered  as  satisfaction  ot  and  when 

not,  I.  540,  541 
under  a  bequest  of,  what  will  pass,  I.  375,  376 
due  to  testator  or  intestate  vest  in  executor  and  administrator,  II.  198 
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Debts  continued. 

payment  of,  to  an  executor  who  has  obtained  probate  of  a  forged  will, 
discharges  debtor,  II.  182 

to  any  person  visibly  acting  as  administrator,  is  a  good  payment,  194 
Declarations 

of  testator,  how  far  evidence,  I.  586,  et  $eq. 

contemporary  declarations  are  most  to  be  attended  to,  686 
made  after,  are  more  to  be  regarded  than  such  as  were  made  before,  the 
will,  588 

but  with  different  degrees  of  weight,  all  these  declarations  are  admis- 
sible, 688 
Deed, 

sealing  and  delivery  of,  where  presumed,  I.  97 
power  to  be  executed  by  will  cannot  be  executed  by  deed,  312 
of  appointment  of  guardian,  may  be  revoked  by  will,  343 
Deer, 

when  they  belong  to  executor  or  administrator,  IL  106  ' 
Derivative  Executor, 

who  is,  II.  171 
Descendants, 

power  to  appoint  to,  extends  to  grandchildren,  I.  301  (n) 
Descent, 

when  the  heir  takes  by,  I.  468  (n) 

not  broken  by  charging  estate  with  payment  of  debts,  468  (n) 
Devise.    See  also  tit.  Legacy ,  Will* 

of  a  rent  out  of  land,  must  be  by  will  duly  executed,  1. 157 
of  tolls,  navigation  shares,  commons,  profits  of  stallage,  petty  customs,  mar- 
ket, fair  and  piscary  within  the  stat.,  157 
to  corporations,  how  far  good  under  43  Eliz.  c.  44.,  78 
of  money  out  of  land,  is  in  equity  a  devise  of  part  of  the  land,  1 50 
land  to  be  sold,  and  the  money  to  go  to  charity  within  the  mortmain  act,  70 
for  the  support  or  repair  of  what  is  already  in  mortmain  is  good,  75  \ 

provisions  of  the  stat.  of  Fraudulent  Devises,  845 
to  a  child  en  venire  ta  mere,  effect  of,  87 
to  younger  children  effect  of,  443,  444 
may  be  made  of  copyhold  hereditaments,  207 
freehold  hereditaments,  203 
contingent  and  executory  interests,  212 
powers  and  authorities,  291,  et  seq. 
vested  interests,  209 
of  real  estate  not  revoked  by  testator's  bankruptcy,  II.  72 
of  lands  generally,  when  it  does  and  does  not  pass  leaseholds,  I.  383,  etseq. 
of  leaseholds,  may  pass  freeholds,  387 
of  lands,  tenements,  and  hereditaments,  whether  mortgaged  estate  passes, 

403 
of  the  occupation  of  rents  and  profits,  passes  the  land  itself,  404,  405 
of  ground  rent  will  pass  the  reversion,  405 
of  land  to  trustees,  what  interest  they  take,  454 
to  two  or  more  generally,  makes  a  joint-tenancy,  530 
when  one  devise  cannot  be  drawn  in  aid  of  another,  357 
Devises,  Executory,  see  tit.  Executory  Devise. 

the  nature  and  restriction  of  such  devises,  I.  227 
Direction,      ... 
to  sell  lands, 

effect  of,  on  property  devised,  I.  1 51 
the  word  "  dispose"  is  not  a  direction  to  sell,  II*  331 
vol.  ii.  2  jr 
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Distribution,  of  intestate's  effects,  by  an  administrator, 
under  the  statute,  II.  249 

posthumous  children  and  those  of  the  half-blood  equatty  entitled,  951 
of  advancement  and  bringing  into'hotchpot,  251 

of  the  privilege  of  the  heir  in  this  respect,  251,  252 
of  the  title  of  the  father  and  mother  of  the  intestate,  253 
.     grandfather  and  grandmother,  uncle,  aunt,  nephew,  and  niece,  253 
of  the  vesting  of  the  distributive  share,  264 
by  the  custom  of  London.    See  tit  London 

York.    See  tit.  Tor* 
where  he  is  a  bastard,  254 
Donatio  Causa  Mortis, 
description  of,  1. 10 
how  to  be  proved}  13 
when  held  to  be  good,  11 

cannot  be  made  of  stock  or  annuities  without  transfer,  1 1 
may  be  made  of  banknotes  or  bonds,  12 
how  it  differs  from  and  resembles  legacy,  13 
is  liable  to  duty  on  legacies,  13 

to  debts  where  a  deficiency  of  assets,  13  (w) 
Double  Legacies,  see  also  tit.  Legacy* 

of  the  presumption  against,  I.  543 
Double  Portions, 

of  the  presumption  against,  I.  536 
Dower, 

where  widow  must  elect  between  dower  and  her  husband's  willy  I*  319 
Duress, 

will  made  under  is  void,  I.  32 

E. 

Ecclesiastical  Courts, 
jurisdiction  ot>  L  183 

determination  of,  on  the  form  of  wills,  183,  et  seq. 
number  of  witnesses  necessary  in,  on  proving  will,  I*  185 
Effects, 

of  the  import  of  the  word,  L  416,  417,  423,  424 
Election, 

of  devisee,  on  a  devise  of  money  directed  to  be  laid  out  in  land,  L  151 
an  unexecuted  will,  is  not  even  of  force  to  raise  a  case  of  election  in  equity, 
against  a  person  taking  a  benefit  in  the  particular  estate,  by  the  same  will,  1 67 
,  but  if  in  such  unexecuted  will  there  is  a  legacy  to  the  Jbeir  upon  oonditios 
thai  he  will  not  dispute  the  will,  he  is  put  to  his  election,  170 
to  take  under  a  will,  I.  313 

.  principle  of  the  rule,  313,  et  seq. 
the  intention  to  raise  a  case  of,  must  be  gathered  from  the  will  itself,  net 

from  extrinsic  evidence,  319 
where  widow  must  elect  between  dower  end  her  husband's  wiU,  319 

is  protected  in  equity,  322 
the  election  by  one  person  cannot  prejudice  the  rights  of  anotheiyttl 
creditor  not  put  to  election  by  devise  for  payment  of  debts,  322 
issue  in  tail  may  be  put  to  election,  323 
no  election  in  favour  of  residuary  legatee,  323 

although  part  of  the  benefit  fails,  a  case  of  election  may  be  imposed  fay  wfcat 
remains  good,  323 
.    of  the  principle  of  equitable  compensation  in  cases  of  election  under  wiD, 
324,  et  seq.     . 
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England, 

ancient  comma  law  of,  relative  to  the  division  of  property,  I.  7. 
Entry, 

right  o$  net  devisable,  I.  40 
Equitable  Estates, 

may.  be  devised,  I.  211  * 
Equitable  Interest, 

will  pass  under  words  of  general  description,  I.  52 
Equity,  •- 

whether  it  will  support,  as  a  trust,  a  disposition  not  valid  as  a  nuncupative 
Will,  1.200 

will  promote  devises  for  payment  of  debts,  340 

proceedings  in,  on  statute  of  Fraudulent  Devises,  345 

proof  neoessary  to  establish  will  of  lands  in,  135 

of  the  remedies  of  executors  and  administrators  in,  II.  206,  et  seq. 

of  the  superior  relief  in,  against  executors,  272,  273 

necessary  parties  to  a  suit  in,  273 
Equity  of  Redemption, 

if  purchased,  after  making  of  will,  does  not  pass,  I.  M 

difference  between,  and  a  mere  trust,  II.  71 
Erasure* 

in  will  when  a  revocation,  II.  36 

of  part  of  will,  not  necessarily  a  revocation  of  the  whole,  36 

difference  in  the  effect  of  alteration  and  ensue  in  will,  37 
Escape, 

when  action  lies  by  executor  for,  II.  208 
Estate  in  general, 

import  of  the  word,  I.  410 

all  equitable  estates  of  freehold,  must  be  devised  by  will  duly  executed,  179 

estate  or  estates,  though  particularised  by  name  and  place,  will  carry  the  fee 
simple,  411 

contracted  to  be  purchased,  passes  by  will,  I.  51,  52. 
Estate  for  Life, 

by  what  words  it  will  pass,  I.  517,  et  seq* 

where  there  are  no  words  giving  an  inheritance,  or  plain  grounds  for  inferring 
an  intention  so  to  do,  the  devisee  takes  oily  an  estate  for  Hfe,  518 

where,  though  the*  land  is  charged,  only  a  life  estate  passes,  521 

where  words  limiting  an  estate  tail  have  been  curtailed  in  their  effect  to  a 
life  estate,  by  succeeding  explanatory  words,  522 

what  words  will  enlarge  an  express  estate  for  life  into  an  estate  tail,  I.  474 

when  not  enlarged  by  implication,  477,  et  seq. 
Estate  pub  avtbk  ri*> 

may  be  devised,  1. 326 

within  statute  of  Fraudulent  Devises,  351 

general  and  special  occupancy,  327 

whether  it  come  to  heir  by  proper  descent,  328,  et  seq* 

whether  an  executor  may  be  a  special  occupant,  332 

in  what  quality  and  capacity  executor  holds,  333,  et  seq. 
Estate  Tail, 

origin  of,  I*  217 

by  what  words  it  passes,  469 

the  formal  words  of  limitation  by  which  it  is  created*  409 

of  the  necessary  words  in  a  deed  to  create,  470*  471 

what  words  are  sufficient  in  a  will  to  create,  471,  et  eeqt 

what  words  wiU  enlarge  an  express  estate  for  life  into,  474,  et  seq. 

2n2  ..- 
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Estate  Tail  continued. 

particular  intention  expressed  most  give  place  to  the  general  intention  col- 
lected from  the  whole  will,  I.  470 
estate  for  life,  when  not  enlarged  into,  by  implication,  477,  el  seq. 
issue  co-extensive  with  heirs  male  or  heirs  of  the  body,  481 
a  limitation  to  one  and  his  heirs  may  be  reduced  by  subsequent  words  to  an 

estate  tail,  481 
a  charge  annexed  makes  no  difference  as  to  this  construction,  483 
a  limitation  importing  an  estate  in  tail  general  may  by  subsequent  words  be 

confined  to  an  estate  in  tail  male,  604, 
may  arise  in  a  will  by  implication  merely,  and  without  any  express  words  of 

devise,  504,  et  seq. 
after  a  devise  to  A.. and  his  heirs,  a  remainder  over,  upon  A.'s  dying  without 
heirs,  is  generally  Toid.    But  if  such  remainder  be  to  a  person  who  might 
inherit  to  A.,  the  words  "  without  heirs  "  will  be  construed  heirs  of  the 
body;  606 
so,  when  the  remainder  is  limited  to  the  heirs  of  the  testator  himself  607 
of  the  implication  of  cross-remainders  in,  508 

charges  in  respect  to -the  rule  of  presumption,  608,  etseq. 
the  doctrine  of  opposing  the  implication,  of,  cross-remainders  between 
more  than  two,  has  given  way  to  the  principle  of  effectuating  testator's 
intention,  616 
Estate  in  Joint*tenancy.    See  Joint  Tenant. 
Estate  in  Tenancy  in  Common.    See  Joint  Tenant. 
Evidence, 

of  attestation  of  will,  I.  ISO 

at  common  law,  one  witness  may  prove  attestation  by  the  others,  ISO 

If  all  the  witnesses  deny  their  signature,  still  devisee  may  go  into  dream- 
stances  to  prove  due  execution  of  wills,  130 
whether  subscribing  witness  can  give  evidence  against  his  own  attestation^ 
131,  etseq. 
of  the  doctrine,  laid  down  by  Lord  Mansfield,  133 
distinction  between  attestation  of  wills  and  deeds  in  this  respect,  134 
in  Courts  of  Equity,  136 

all  witnesses,  if  living,  must  be  examined,  136 
if  one  witness  be  dead,  proof  of  his  handwriting  may  be  read,  137 
whether  handwriting  may, be  proved,  if  witness  beyond  sea,  137 
•of  handwriting  of  witness,  who  has  become  insane,  138 
what  necessary  to  prove  a  will,  II.  173,  et  seq. 
pf  nuncupative  will,  I.  107 

parol  evidence  admissible  of  facts  accompanying  cancellation  of  will,  II.  30 
rules  of  construction  not  to  be  opposed  by  extrinsic  evidence,  I.  666,  et  seq. 
some  equitable  rules  too  strict  to  depend  upon  evidence  of  intention,  666 
the  descriptive  force  of  certain  technical  expressions  not  to  be  opposed 

by  extrinsic  evidence,  667 
nor  the  fixed  and  determined  import  of  certain  words  in  an  instrument, 
668 
of  the  admissibility  of  evidence  to  raise  the  presumptive  trust  in  the  executor 

for  the  next  of  kin  of  the  testator,  as  to  the  surplus,  I.  669  etseq. 
of  declarations  of  testator,  where  admissible,  686,  et  seq. 
probate  is  conclusive  evidence  of  will  itself,  II.  179 
no  evidence  of  devise  of  real  estate,  183       ^  /  _    , 
when  lost,  may  be  proved  by  an  exemplification,  186 
ledger  book  or  copy,  evidence  as  to  personal  estate,  183 
Exception, 

the  effect  of,  to  enlarge  the  import  of  general  description,  I.  «3,  424 
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ExtCUTIOX, 

of  powers, 

with  deviation  from  terms  of  creation,  under  what  circumstances  sup* 
ported  in  equity,  I.  311 
of  will,  see  tit.  WW. 

when  written  on  different  pieces  of  paper,  I.  103 
Executor, 

who  may  and  who  may  not  be,  II.  169 

appointment  of,  170 

of  the  renunciation  by,  170 

what  acts  amount  to  an  administration,  171 

derivative  executor,  171 

authority  o^  is  from  the  will,  and  vests  on  death  of  testator,  172 

cannot  have  probate  till  21,  II.  172 

of  administration  during  infancy  of,  189,  190 

probate  relation  of,  173 

penalty  on  executor  acting  Without,  177 
where  there  are  several  executors,  probate  may  be  granted  to  one  with  a  re- 
servation for  the  rest,  178 
where  both  real  and  personal  estate,  probate  must  be  of  the  entire  will,  178, 179 
whether  he  can  be  a  special  occupant,  I.  332 

of  administration,  where  executor  resides  out  of  jurisdiction  of  King's  Courts. 
11.191 

where  surviving  executor  renounces,  192,  193 
of  the  power  and  interest  of  executor  or  administrator,  in  respect  of  testa- 
tor's property,  195,  205 

difference  between  executor's  own  property,  and  that  which  is  his  as  exe- 
cutor, in  respect  to  the  consequences  of  his  legal  acts  and  situations,  195 
of  terms  of  years  and  leases,  195 
personal  things,  196 

goods  and  chattels,  44, 45 
fruit,  grass,  corn,  and  manure,  1 97 
apprentices,  197. 
literary  property,  1 97 
.    .       all  legal  choses  in  action  as  well  as  equitable  rights  in  personalty,  given 
to  executor,  198 
future  and  conditional  interests  in  chattels  vest  in,  198 
of  the  testator's  trade,  and  the  consequences  of  the  executor's  carrying  it 

on,  199 
executor's  interest  in  legacies,  gifts,  grants  and  contracts,  given  and  made 

to  and  with  his  testator,  199 
what  chattels  follow  the  inheritance,  199,  et  $eq. 
of  executor's  interest  in  rabbits,  &c.  203 
.  of  the  conversion  of  testator's  property,  203 
of  his  remedies  at  law  and  in  equity,  if.  205,  et  seq. 

in  what  cases  he  has  a  remedy  for  wrong  done  to  testator,  206 

where  the  cause  of  action  has  happened  since  testator's  death,  207 

when  he  is  and  when  not  liable  to  costs,  207 

of  the  relief  given  to  by  statute  17  Car.  2.  c  8.,  208,-8  &  9  W.  c.  1 1 .,  209 

summons  and  severance,  209,  210 

of  the  consequences  of  the  death  of  executor  or  administrator  as  to  suits 

depending,  210 
of  proof  under  bankruptcy  by,  211 
of  obtaining  an  adjustment  in  equity,  211 

of  the  remedy  of  an  executor  against  his  co-executor  in  equity,  211 
of  enjoining  the  publication  of  private  letters  of  testator,  212 
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Executor  continued, 

of  refunding  to  executor,  by  legatee  when  assets  insufficient,  JL  212 
when  an  executor  having  wasted  becomes  bankrupt  213    . 
of  the  duties  of  executor  and  administrator,  914,  *t  seq. 

as  to  payment  of  the  funeral  and  testamentary  charges^  214 
legal  order  in  which  debts  are  to  be  paid,  215— -220 
as  to  payment  of  legacies,  220 
as  to  necessity  of  assent  of  executor,  220 

difference  as  to  effect  of  assent  in  cases  of  general  add  specific  legacies  221 
what  amounts  to  an  assent,  222 
of  executor's  assent  to  legacy  left  to  himself,  223,  224 
where  the  executor  has  discretion  as  to  division,  how  it  is  to  be  exer- 
cised and  controuled,  223 
when  legacy  given  to  executor,  what  he  must  do  to  entitle  himself  to  it,  224 
of  the  time  when  legacy  vests,  225,  228,  229 

of  legacies  coupled  with  conditions,  226,  2$7  #  

when  the  payment  is  made  to  depend  upon  a  contingency,  228 
where  condition  or  contingency  becomes  impossible,  230 
where  given  by  words  only,  expressing  the  time  of  payment,  231 
of  legacies,  on  conditions  precedent  and  subsequent,  and  their  distribu- 
tions, 232,  etseq. 

payable  out  of  land,  235,  et  seq. 
when  lapsed,  237,  et  seq, 
of  abatement  of  legacies,  238,  239 
of  interest  upon  legacies,  239 

when  it  commences,  239,  et  seq. 

in  favour  of  a  child,  will  commence  at  death  of  testator,  %45 
when  it  goes  io  representative,  and  when  not,  246,  247 
when  legacy  is  left  to  an  infant,  how  to  be  paid,  248 
legacy  to  be  paid  in  the  currency  of  the  country  where  testator  resided, 
248,249 
of  the  liabilities,  dangers,  and  defaults  of, 
liabilities  of  office,  264,  265 

in  what  acts  of  his  co-executor,  an  executor  is  implicated,  265 
of  carrying  on  testator's  trade  with  the  assets,  266,  267       ^ 
of  the  consequences  of  bankruptcy,  when  testator's  trade  is  carried  on 

by  executor,  267  ^  # 

executor  of  executor  is  Uable  as  such  for  waste  committed  by  hi*  immediate 

testator,  268 
of  the  consequences  of  wasting  testator's  assets,  or  of  making  a  false 

defence  to  an  action,  269 
where  an  executor  may  be  held  to  bail,  270 
of  the  pleadings  by  executors,  and  of  the  judgment  and  execution  against 

them,  270,  271  ^ 

of  the  liability  of  husband  and  wife  executors,  reciprocally,  for  waste 

done  by  the  other,  271  ^\ 

of  the  consequences  of  the  marriage  of  an  executrix,  when  the  testator 

is  indebted  to  her,  or  where  her  husband  is  indebted  to  testator,  272 
an  executor  may  sue,  but  cannot  be  sued,  in  court  of  conscience,  272 
of  the  superior  relief  in  equity  against  executors,  272,  273 
of  the  necessary  parties  U>  suits  in  equity,  273,  et  seq. 
liabilities  from  their  own  undertakings  and  engagements,  275,  **/Jf 

to  bring  the  party  within  the  pipteotion  of  the  statute  of  J;  rands,  be 

must  have  been  actually  executor  or  adnunispator  when  h$  made  the 


promise,  276, 277  .. 

the  statute  of  Frauds  has  made  no  alteration  in  the  mode  of  pleading: 
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Executor  continued. 

therefore,  though  the  promise  it  in  writing,  the  declaration  must  still 
get  forth  the  consideration,  though  it  is  not  necessary  to  shew  that  the 
promise  was  in  writing,  II.  977  « 
but  though  the  declaration  need  not  state  the  promise  to  haTe  been  in 
writing,  if  such  promise  is  pleaded  by  thedefeodant,  the  plea  should 
shew  it  to  have  been  in  writing,  278  (n) 
what  allegations  are  necessary  to  be  made  in  the  pleadings  in  actions?  on 
the  special  promise  of  executors  and  administrators,  279,  280  (n) 
in  what  quality  and  capacity  he  holds  an  estate  which  testator  had  pur  outer 

vie,  I.  333,  &c 
when  trustee  for  heir  at  law,  682,  683 

presumptive  trust  in,  as  to  the  surplus  undisposed  of  by  will,  669,  et  seq*  < 
when  trustee  for  next  of  kin,  669,  et  seq. 
legacy  to,  annexed  to  the  office,  II.  116 
generally  makes  him  trustee,  I.  673 
not  deprived  of  the  residue  where  legacies  are  unequal,  674  / 

nor  where  a  legacy  is  by  way  of  exception  out  of  a  legacy  to  another  person, 

674 
whether  a  reversionary  interest  given  to,  excludes  him  from  residue,  678,  679 
effect  of  legacy  given  to  one  of  two  executors,  679,  et  $eq*  » 

executors  are  joint  tenants  of  surplus,  681 
in  equity,  debt  not  released  by  creditor  making  his  debtor  executor,  aliter 

at  law,  662  (u) 
when  he  takes  no  beneficial  interest  is  a  good  witness,  113 
Executory  Devises, 

of  the  operation  of  the  statute  De  Donu  on,  1. 226, 227 

•     nature  of  strict  condition  at  common  law,  227  > 

conditional  limitations  in,  227 
the  nature  of  limitations  by  way  of  remainder,  and  those  which'  operate 

through  the  medium  of  uses  and  executory  devises,  distinguished,  228 
limitation  framed  to  have  its  effect  as. a  remainder  is  not  to  be  construed  as  an 

executory  devise,  228,  229 
if  the  freehold  upon  which  the  contingent  remainder  is  limited  fails  in  the 

lifetime  of  the  devisor,  it  may  operate  as  an  executory  devise,  231 
the  strict  condition  and  conditional  limitation  distinguished,.  232,  233,  2M 
of  the  different  sorts  of  future  and  executory  interests,  236 
of  future  limitations  of  years,  after  life  estates  therein,  239 
all  devises  over  after  an  executory  devise  must  operate  as  executory  devises,  241 
of  a  freehold,  how  created,  242 

a  remainder  may  be  vested  after  a  contingent  remainder,  243 
a  subsequent  contingent  remainder  may  become  vested  in  interest  before  a 

prior  contingent  remainder,  244 
but  after  a  contingent  limitation  of  the  fee  no  subsequent  limitation  can  be 

vested,  244 
when  the  first  executory  limitation  has  become  vested,  the  subsequentexecutory 

devises  may  become  remainders,  246 
a  devise  to  an  infant  in  the  womb  by  words  of  present  import  good,  346 
during  the  suspence  of  the  contingency,  inheritance  descends,  347 
how  the  rents  and  profits  go  during  such  suspence,  347 
not  barred  by  any  act  done  to  destroy  or  affect  the  preceding  estate,  248 
remainder  of  a  term  after  a  life  interest  must  operate  by  way  of  executory 

devise,  249 
extent  to  which  law  allows  the  vesting  to  be  suspended,  260,  et  seq* 

limitation  to  take  effect  after  dying  withoutissue  generally,  too  remote,  265 
otherwise  where  the  devise  is  of  the  reversion,  263,  et  teq. 
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Executory  Devises  continued. 

limitation  of  personal  estate  after  an  Indefinite  failure  of  issue  void,  1.958 

constructive  restriction  of  the  import  of  the  word  heirs,  260 

to  a  person  in  existence  for  his  life  only,  after  a  dying  without  issue  generally, 
is  good,  262 

this  limitation  may  also  be  saved  by  the  restriction  Arising  from  the  con- 
fined duration  of  the  estate  out  of  which  it  is  created,  262,  263 

distinction  between  limitations  of  real  and  personal  estate  as  to  construction  of 
intention  from  the  words  "  without  leaving  issue,"  264 

cannot  carry  estate  beyond  first  generation  of  unborn  children,  266 

restriction  upon  the  accumulation  of  produce,  266,  et  seq. 

a  trust  for  accumulation,  carried  too  far,  is  void  only  for  the  excess,  271 

any  number  of  executory  devises  may  be  good  in  their  creation :  but  if  the 
first  become  vested,  all  the  subsequent  limitations  become  void,  271 

different  consequence  as  to  subsequent  limitations  where  the. preceding  limit- 
ation carries  the  whole  fee,  and  where  it  carries  a  less  estate,  273 

where  the  contingency  attached  to  the  first  estate  extends  to  the  subsequent 
limitations,  and  where  it  does  not,  277 

where  the  preceding  estate  to  which  the  contingency  is  annexed  does  not 
take  place,  281 

no  distinction  between  executory  limitations  of  real  and  personal  estate  after 
preceding  interests  with  conditions  annexed,  282 

where  an  estate  is  limited  upon  the  termination  of  preceding  estate,  by  a  con- 
tingency which  never  happens,  in  what  cases  the  devise  over  will  take 
effect  on  the  natural  expiration  of  the  first  estate,  284 

if  a  prior  limitation  is  void  for  remoteness,  subsequent  limitations  will  be  void, 
though  the  object  of  first  should  not  come  into  existence,  285 

of  the  matter  of  the  contingency,  288 

must  not  be  against  law  or  the  policy  of  the  law,  288 
interests  to  determine  upon  acts  of  bankruptcy,  288 

a  limitation  depending  upon  two  possibilities  void  for  remoteness,  280 

a  condition  or  contingeney  may  be  void  for  repugnancy  or  inconsistency,  280 
Executory  Interests, 

devisable  by  will,  I.  212 

EXEMPLIFI  CATION 

•f  probate,  when  evidence,  II.  185 

.  P. 

Fair. 

devise  of  profits  ot,  must  be  by  will  duly  attested,  I.  167 
Family, 

effect  of  devise  to,  I.  430,  et  seq. 

by  a  devise  to,  who  shall  take,  427 
Farms, 

a  devise  of,  what  passes  under,  I.  389,  397 
Father, 

of  his  right  to  administer,  II.  187 

share  of,  under  the  statute  of  Distributions,  253 
custom  of  Loudon,  see  tit*  London. 
York,  see  tit*  York. 
Fee  Simple.    See  also  tit.  Freehold. 

will  pass  by  a  devise  of  estate  or  estates,  though  particularised  by  name  and 
place,  1.411 

the  word  inheritance,  414 

wiQ  not  pass  by  force  of  the  word  hereditament  alone,  413 
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Feb  Simple  continued. 

the  word  "  heirs  "  necessary  to  carry  the  inheritance  in  a  grant.  I.  444, 445 

in  what  instances  a  fee  may  pass  without  the  word  heirs,  445  (n) 

what  words  in  a  will  are  equivalent  to  a  limitation  to  heirs,  447 

whether  devise  imports  all  that  testator  has,  or  confers  entire  dominion  over 

the  thing  given,  it  is  the  same  in  effect,  448 
difference  between  the  phrase  "  to  be  freely  enjoyed  "  and  "  to  be  freely 

disposed  of,"  448  (n)  J 

appointment  of  person  to  be  heir  is  a  gift  of  fee  simple,  450 
if  land  is  devised  generally,  and  the  devisee  of  the  land  is  charged  in  respect 

thereof  with  payment  of  a  sum  of  money,  he  takes  the  fee,  450 
so  if  such  devisee  is  charged  with  payment  of  debts,  legacies,  &&,  451 
so  also  where  devisee  is  charged  with  a  perpetual  annual  payment,  452 

with  payment  of  an  annuity  for  the  life  of  another,  453 
by  a  devise  to  trustees  for  purposes  which  require  the  fee,the  fee  passes  with* 

out  words  of  limitation,  454 
of  the  effect  of  the  residuary  clause  in  passing,  450,  et  seq.  466,  467,  468 
passes  by  a  devise  of  a  remainder  or  reversion,  464 
Felo  db  SB, 

will  of,  how  far  valid,  I.  41,  42 
Felony, 

party  convicted  of,  cannot  be  a  witness,  1. 108 
Feme  Cofert,  see  Married  Woman. 
Feme  Sole, 

will  of,  is  revoked  by  subsequent  marriage,  I.  25 
Feudal  System, 

disposal  of  lands  under,  I.  9,  et  seq. 

of  the  operation  of  the  statutes  of  Wills  in  respect  of,  14,  et  seq. 
Feudal  Tenures 

abolished  by  stat.  12  Car.  2.  c.  24.,  I.  15 
Fine, 

effect  of  levying,  on  will  of  testator,  II.  5Q 
Forgery, 

party  convicted  of,  cannot  be  witness,  I.  108 
Form 

of  instrument,  to  be  testamentary,  I.  145 
Franchises, 

when  they  may  be  devised,  L  206 
Fraud, 

will  obtained  by,  is  void,  I.  32 

relief  afforded  in  equity,  on  will  obtained  by,  II.  181 
Frauds,  Statute  of, 

formalities  required  by,  on  execution  of  will  of  real  property,  I.  88,  et  seq. 
1.  that  the  will  be  in  writing,  88. 

%  that  the  will  be  signed  by  devisor ;  or  some  other  in  his  presence,  and 
by  his  direction,  88 

3.  that  it  be  attested  and  subscribed  in  his  presence  by  three  or  more 
credible  witnesses,  88 
signature  and  subscription  required  by,  88  to  99 
formality  of  publication,  101 

wills  interrupted  and  resumed,  102  to  107 
qualification  of  witnesses,  108  to  118 

time  and  manner  of  making  attestation,  118  to  129 

evidence  of  attestation,  130  to  139 
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Frauds,  Statute  op  continued. 

does  not  extend  to  copyholds,  or  to  trusts  of  copyholds,  I.  170 
respective  nuncupative  will*)  196,  201 
Fraudulent  Devises,  ' 

provisions  of  statute  of,  I. 345 
design  of,  347 
of  the  excepting  clause,  saving  devises  and  dispositions  for  payment  of 

debts,  347,  348  ' 
extend  to  charges  of  debts  in  equity,  348 
proceedings  at  law  and  in  equity,  350 

action  on,  must  be  brought  against  heir  and  devUee  jointly,  350 
*      of  covenant  not  within  remedy  given  by,  347 

devise  of  estate  pur  outer  vie  is  within  the  statute,  351 
estates  of  traders  subject  to  bankrupt  laws,  liable  to  payment  of  their  debts  by 
statute  47  Geo.  3.  c.  74.,  351,  352 
Freehold.    See  also  tit.  Fee-simple,  Frauds,  Statute  of. 
power  of  disposing  ok,  by  will,  I*  903,  et  seq. 
any  paper  affecting,  must  be  incorporated  originally  in  will  or  be  duly  attested, 

146 
effect  of  will  on  things  annexed  to  or  growing  upon,  163 
may  pass  under  a  devise  of  leasehold,  387 

by  the  word  legacy,  387 
power  and  interest  of  executor  or  administrator  over  things  fixed  to,  II.  901 
all  equitable  estates  of,  must  be  devised  by  will  duly  executed,  I.  181 
Funded  Property, 

what  will  pass  under  "  stock  in  the  public  funds,"  I.  370,  et  seq. 
stock  in  the  funds  does  not  pass  under  the  word  money,  370 
legacy  of,  whether  general  or  specific,  370 
power  of  executor  and  administrator  over,  II.  205 
Funeral, 

of  the  charges  in  respect  of,  II.  214 
Furniture, 

what  passes  under  a  bequest  of,  I.  365  m 

does  not  include  books,  wine,  globes,  or  mathematical  instruments,  36(1 

G. 

Gavelkind  Lands, 

whether  devisable  by  custom,  I.  6  (») 

Gift,  t 

deed  of,  where  proveable  as  will,  1. 193. 

Globes  t  9t!g, 

will  no*  pass  under  bequest  of  furniture,  1.  366 

Goods  and  Chattels, 

what  they  comprehend,  I.  359 

what  will  pass  under  a  devise  of,  359 
Grandfather,  Grandmother,  and  Grandchildren, 

what  shares  they  are  respectively  entitled  to  in  cases  of  distribution,  II.  253 

whether  grandchildren  can  take  under  a  bequest  to  children,  1. 437 

Gkamt 

what  words  are  necessary  in,  to  carry  the  inheritance,  I.  444 

to  testator,  executor's  interest  in,  II.  199 
of  administration.    See  tit  Administration. 

not  separated  from  land,  considered  as  part  of  freehold,  \.  165 
executor's  and  administratrator's  interest  in,  II.  197 
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Ground  Rent, 

by  detise  of,  reversion  will  pass,  1. 405 
Guardians, 

guardianship  at  common  law5  and  by  custom,  I.  339 

by  chivalry,  when  abolished,  340 

by  nature,  nurture,  and  socage  tenure,  340 
appointment  of,  by  will,  338,  342 

can  only  be  by  father,  342 

only  extends  to  legitimate  children,  342  . 

probate  not  necessary  to  validity  of  appointment,  343 

when  not  revoked,  343 

appointment  may  be  made  by  deed,  and  is  revocable  by  will,  343 
power  of,  extends  throughout  infancy,  notwithstanding  marriage,  343,  344 
remedies  of  testamentary  guardians,  344' 
powers  of  testamentary  guardians,  344 
costs  and  expenses  of,  345 

H. 

Handwriting 

of  witnesses  to  will,  when  it  may  be  proved,  I.  137, 138 

proof  of,  when  dispensed  with,  138. 
Heir, 

when  he  takes  by  descent,  and  when  by  purchase,  I,  468  (n) 

is  put  to  his  election  in  equity,  170 
the  word  "  heirs"  necessary  to  carry  £he  inheritance  in  a  grant,  I.  444; 
constructive  restriction  of  the  import  of  the  word  heirs,  I.  260 
the  word  heir,  may  be  used  in  its  popular  sense,  qa  ljcir  apparent  or  pre- 
sumptive, 424,425 
what  words  in  a  will  are  equivalent  to  a  limitation  to  heirs,  447,  448 
appointment  of  person  to  be,  is  a  gift  of  the  fee  simple,  450 
bequest  of  personalty  to,  how  considered,  433 
executor,  when  trustee  for,  582,  583 

privilege  of,  in  case  of  advancement,  under  statute  of  Distribution,  II.  ^49 
share  of,  in  distribution  of  intestate's  effects,  249 
Heir  Looms, 

what  may  be  considered  as,  I.  166 

cannot  be  devised  separately  from  the  freehold,  166 
Herbage, 

not  separated  from,  land,  considered  as  part  of  freehold,  165 
Hereditament, 

does  not  denote  per  se  the  quantum  of  interest  conveyed,  I.  413 
alone,  will  not  pass  the  fee,  413 
will  pass  an  advowsen,  395 
a  manor,  395 
Hotchpot, 

of  bringing  advancement  into,  II*  251 

privilege  of  the  heir  in  this  respect,  251 
House* 

will  pass  under  a  devise  of  lands,  396 
devise  of,  what  it  may  include,  398,  et  sey. 
Household  Furniture, 

effect  of  bequest  o^  I.  361,  et  teq* 
what  passes  under  a  bequest  of,  363,  364 
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Husband, 

respective  liabilities  of  husband  and  wife,  executrix,  for  waste  done  by  the 
other,  II.  271 


when  a  trustee  for  wife,  333  (ft) 
of  his  right  to  administration,  186 


i. 


Ideot, 

incapable  of  making  a  will,  I.  39 

cannot  be  witness  to  a  will,  109 

executor  or  administrator,  II.  169 
Illegitimate  Children.    See  tit.  Bastard* 
Immoveable  Things, 

of  the  import  of  words  and  phrases  in  a  will  respecting;  I.  383,  et  seq. 
Impropriation, 

whether  it  passes  under  the  word  advowsony  I.  395 
Infants, 

at  what  age  they  may  make  a  will,  I.  24 

cannot,  except  by  particular  custom,  make  will  of  lands,  24 

guardianship  of,  not  determined  by  their  marriage,  343 

devise  to,  en  ventre  sa  mere,  by  words  of  present  import,  good,  346 

may  be  appointed  executors,  II.  169 

legacy  to,  how  to  be  paid,  248 
Inheritance, 

devise  of,  will  pass  the  fee,  I.  414 

what  chattels  follow,  II.  199,  200 

Insanity 

disqualifies  party  from  making  will,  except  in  lucid  interval*,  I.  32 

from  being  executor  or  administrator,  II.  169 
handwriting  of  witness  to  a  will  who  has  become  insane  may  be  proved, 
1. 138. 
Instrument, 

if  not  intended  to  have  effect  till  death  of  party,  is  testamentary  in  its  opera- 
tion and  quality,  whatever  may  be  its  form,  146 
imperfectly  executed,  when  it  revokes  will,  II.  17,  et  seq. 
Intention 

of  testator  to  be  the  rule  of  construction,  354 

not  to  fail  because  it  cannot  take  effect  to  the  full  extent,  358 
Interest, 

when  contingent  and  executory,  may  be  devised,  212 

on  the  construction  of  the  word  "  having"  in  the  statute  of  Wills,  212,  215 

when  the  person  designated  is  uncertain,  213 

arrears  of,  will  not  pass  under  a  bequest  of  principal,  403 

bequest  of  arrears  of,  will  not  pass  principal,  404 

upon  legacies,  II.  239 

when  it  commences,  239,  et  seq* 

in  favour  of  child,  it  will  commence  at  death  of  testator,  245 
where  it  goes  to  the  representative,  and  where  not,  246 
Intestate.    See  also  tit  Administration,  Distribution,  Executor* 
distribution  of  property  of,  under  statute,  II.  249 
under  custom  of  London; — See  tit.  London* 

of  York— See  tit.  York. 
Intoxication, 

effect  of,  on  testamentary  capacity,  I.  32 
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IsfUE, 

power  to  appoint  to,  does  not  extend  to  grandchildren,  I.  901,  (n) 
co-extensive  with  heirs  male,  or  heirs  of  the  body,  481 
who  entitled  under  a  bequest  to  the  issue  of  A.,  434 
who  included  under  a  devise  to,  435,  436 
in  tail,  may  be  put  to  their  election,  323 

J. 

JEWELS, 

what  will  pass  nnder  a  bequest  of,  366,  367 

JoiNTBNANT, 

what  words  create  a  jointenancy,  and  what  a  tenancy  in  common,  525 
difference  between  and  tenant  in  common,  as  to  effect  of  partition,  II.  73,  (n) 
incapable  of  devising  his  estate,  I.  53 
Judgments 

pass  under  a  devise  of  goods,  360  * 


K. 


Kindred, 

degrees  of,  II.  186 


L. 


Lands 

may  be  disposed  of  by  will,  at  what  age,  1. 34 

will  of,  proof  to  establish  in  equity,  135 

of  charging  with  legacies,  148,  et  seq. 

money  devised  out  of,  is  in  equity  devise  of  part  of  land,  150 

devise  of,  to  be  sold  and  money  to  go  to  charity,  is  within  mortmain  act,  70 

devise  of,  for  payment  of  debts  only,  is  within  statute  of  Fraudulent  De- 
vises, I.  347 

acquired  by  purchase,  after  will  do  not  pass  by  it,  II.  50 

what  will  pass  under  a  general  devise  of,  I.  383 

whether  copyholds  pass  by  a  general  devise  of,  388,  380 

advowson  will  not  pass  under  a  devise  of,  395 

tithes  may  pass  under  a  devise  of,  395 

houses  will  pass  under  a  devise  of,  396 

pass  by  devise  of  occupation  of  rents  and  profits,  404,.  405 

as  to  legacies  payable  out  of,  II.  235 

a  direction  to  purchase  for  another,  implies  purchase  of  fee-simple,  1. 449 

devise  of,  to  trustees  when  the  fee  passes,  454 

probate  of  will  no  evidence  of  devise  of,  I  J.  182 
Leases 

pass  under  the  word  "  goods,"  I.  359  . 

effect  of  renewal  of^  on  previous  dispositions  by  will,  II.  97 

what  words  necessary  to  pass,  when  renewed,  98,  et  $eq. 

cannot  be  made  by  testamentary  guardian,  I.  344 

power  and  interest  of  executor  and  administrator  in,  II.  195 
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Leaseholds 

not  in  general  included  under  a  general  devise  of  bads,  I.  963 

bat  if  testator  leaves  none  but  leaseholds  to  answer  the  disposition,  they  will 

pass,  383 
if  the  will  is  ineffectual  to  pass  freehold  for  want  of  due  execution,  this  will 
•not  make  leaseholds  pass  by  *  general  devise  applicable  to  freehold  estate, 

384,  (n) 
will  pass  when  there  are  only  such  to  answer  the  devise,  though  it  be  ex- 
pressly of  testator's  freehold,  385-  * 
under  a  devise  of,  freehold  may  pass,  387 

of  the  effect  of  clause  directing  leaseholds  to  be  settled  upon  trusts  corre- 
spondent to  uses  of  freehold,  II-  382 
Ledger  Book, 
|  or  copy,  seems  to  be  evidence  as  to  personal  estate,  but  not  as  to  land,  II.  183 

Lette&s 

of  testator,  executor  may  enjoin  publication  o(y  £12 
Legacies, 

of  the  power  of  bequeathing,  by  the  Roman  law,  I.  8  (ft) 
difference  between,  and  a  donatio  mortis  causey  10  (») 
\  to  a  subscribing  witness  void,  by  stat,  25  Geo.  2.  c.  0.,  1 13  (n)  , 

charged  by  will  on  land,  148 

effect  of  revocation  of  will  as  to  personalty  on,  where  testator  charges  the 
whole  of  his  real  and  personal  estate,  152,  153 
\  payable  on  contingencies,  when  they  vest,  291 

f  of  stock  in  the  funds,  whether  general  or  specific,  370,  et  seq. 

by  the  word  "  legacy"  a  devise  of  freeholds  may  be  understood,  387 
to  children,  who  entitled  to  receive,  and  when  payable;  437,  et  seq. 
of  satisfaction  of,  I.  530,  et  seq. 

from  a  parent  to  his  child,  presumed  to  be  for  a  portion,  537,  et  seq. 
otherwise  by  a  stranger,  537,  538 

debts,  when  considered  satisfied  by,  and  when  not,  540,  541 
no  satisfaction  of  debts  contracted  subsequently  to  date  of  will,  541 
of  negotiable  bill,  541 
of  running  account,  541 
*  of  servants9  wages,  &c*  541 

of  the  distinction  between  presumptions  and  positive  rules  of  construction  in 

regard  to,  542,543 
of  double  legacies  left  by  the  same  instrument,  543 

by  different  instruments,  543 
of  state  of  doctrine  as  to  presumption  of  courts  in  eases  of  doable  legacies,  in 

same  and  in  distinct  instruments,  544,  etseq. 
whether  part  evidence  be  admissible  to  determine,  540 
to  a  debtor,  when  considered  satisfaction  of  debt,  I.  540 
to  executor,  is  Annexed  to  the*  office,  II.  1 10 

generally  makes  him  trustee,  I.  573 
where  unequal,  executors  not  deprived  of  residue,  574 
when  given  to  executor  for  his  trouble,  excludes  him  from  residue,  575 
to  executor  for  mourning  raises  presumption  against  him,  575 
conditional  or  qualified,  will  not  make  executor  trustee  for  next  of  kin,  578 
given  in  trust  for  executor,  will  exclude  him  from  residue,  579 
when  given  to  one 'of  two  executors,  effect  of,  579,  et  seq. 
ademption  of,  by  subsequent  advancements,  II;  ill 

wherever  the  subject  of  specific  legacy  is  withdrawn,   legacy  most 
fail,  111 
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Legacies  continued. 
•      ademption  of, 

when  value,  quantity,  or  amount  of  thing,  rather  than  thing  itself  ap- 
pears to  be  intended,  the  charge  on  extinction  of  the  thing  is  not  an , 
ademption,  II.  113  * 

change  of  fund  by  act  of  parliament  is  not  an  ademption,  114 
where  subject  of  specific  legacy  is  not  in  testator's  possession  at  his 
death,  legacy  is  gone,  115 
given  to  testator,  of  executor's  interest  in,  JL  190 
payment  of — See  tit.  Executor. 
of  the  time  when  they  rest,  225 
coupled  with  conditions,  2S6,  227 
when  payment  is  made  to  depend  upon  contingency,  -228 
of  Testing  by  implication,  228,  220 
where  condition  or  contingency  becomes  impossible,  230 
where  legacy  is  given  by  words  only  expressing  time  of  payment,  231 
of  conditions  precedent  and  subsequent,  and  their  distinctions^  232,  233 
payable  oat  of  land,  235,  236 
when  they  lapse,  237 
of  abatement  of,  238 
of  interest  upon,  239 

when  it  commences,  .230,  et  seq.  245 
when  it  goes  to  representative,  and  if  hen  npt,  $46,  etseq. 
to  infants,  how  to  be  paid,  248,  240 
in  what  currency  to  be  paid,  248,  240. 
Legatee, 

when  allowed  to  be  witness,  L  186 
of  a  mistake  in  the  name  of,  548 
of  the  effect  of  a  blank  left  for  the  name  of,  557 
how  made  trustee,  583  * 

when  they  may  follow  assets,  II*  212 
must  refund,  212»  213. 
Letters  of  Administration.    See  tit.  Administration* 
Limitation 

to  heirs — See  also  tit.  Executory  Devise* 

what  words  in  will  are  equivalent  to,  I*.  447 
of  real  and  personal  estate,  distinction  between  as  to  the  construction  of  in* 

tention  from  the  wor^s  "  without  having  issue,1'  264 
when  too  remote,  253 
when  void,  258,  271,  285,  280 
statute  of,  to  what  debts  it  applies,  347 
Line*. 

what  will  pass  under  bequest  o£  1. 302 
Literary  Property 

is  transmissible  to  executor,  1J.  197 
London,  restraints  upon  testamentary  po^*.  l>y  custom  of,  removed,  1. 7 
of  distribution  by  the  custom  of,  II.  254 
of  dead  man's  part,  ?5£ 
of  widow's  chamber,  255 
vesting  under  the  custom,  255 
advancement  under  the  custom,  256,  .257 
Lunatic  ' 

cannot  make  will,  except  in  lucid  intervals,  .1*  3&V—3? 
proof  of  lucid  interval,  3j) 
cannot  be  an  executor,  II.  160 
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M. 

Manor 

may  be  deviled,  I.  206 
what  passes  under  a  devise  of,  397 
will  pass  under  the  word  "  hereditament,"  395 
whether  it  will  pass  under  devise  of  lands,  394 
Mark 

made  to  will  where  party  is  unable  to  write,  whether  sufficient  signing  or 
subscribing,  93,  94 
Market, 

devise  of  profits  of,  must  be  by  will  duly  attested,  157 
Marriage.    See  also  tit.  Revocation. 

of  testator,  effect  of  on  will  made  previous  thereto,  II.  80,  et  $eq. 

of  testatrix,  effect  of,  89,  et  seq. 

of  the  consequence  of  marriage  of  an  executrix  where  testator  is  indebted  to 

her,  or  where  her  husband  is  indebted  to  testator,  272 
of  conditions  in  restraint  of,  337 
Married  Woman, 

capacity  of  making  wills,  I.  25,  et  teq. 
will  of,  when  revoked,  II.  89 

effect  of  husband's  assent  to  disposition  by,  I.  20,  27 
in  what  cases  equity  will  allo#,  to  dispose  of  her  separate  property,  28 
[  if  executrix  may  make  an  executor  without  her  husband's  consent,  30 

husband's  power  over  property  of,  30,  31 
capacity  of  taking  as  devisee,  81 

may  execute  a  power  given  to  her  while  sole  to  be  exercised  during  marriage  ; 
and  if  it  be  exercised  before  marriage,  it  will  be  revoked  by  marriage, 
II.  91,  92 
when  minor,  and  next  of  kin,  to  whom  administration  is  to  be  granted,  188 
r  Mathematical  Instruments 

will  not  pass  under  a  bequest  of  furniture,  I.  369 
Medals, 

what  will  pass  under  a  bequest  of,  369,  367 
Messuage, 

what  passes  under  a  devise  of,  397 
Misdescription 

in  a  will,  may  be  rectified  by  extrinsic  evidence,  563,  et  $eq. 
Mistake 

in  the  names  of  persons,  I.  548 

when  set  right,  549 

in  name,  when  name  used  happens  to  belong  to  person  in  being,  and  who 

might  be  in  testator's  contemplation,  549,  550 
in  the  appellation  or  description  of  persons,  553,  et  $eq. 
may  be  rectified  by  extrinsic  evidence,  563 
in  a  will,  when  a  revocation,  II.  40. 
Monet,  •  - 

devised  out  of  land,  is  in  equity  a  devise  of  part  of  the  land,  I.  150 
given  to  be  laid  out  in  land,  when  within  the  mortmain  act,  72,  et  teq. 
directed  to  be  laid  out  in  buying  a  particular  estate,  if  that  fail,  may  bo 

laid  out  in  purchasing  other  lands, 
bequest  of,  will  not  pass  stock  in  the  funds,  370 
in  Bank  of  England,  what  will  pass,  $70 
an  unrestricted  bequest  of  growing  interest  or  produce  of,  in  stock, 
the  principal  or  capital,  406,  et  seq. 
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Mortgages, 

not  devisable  in  mortmain,  I.  71. 
m       in  equitable  consideration  not  within  the  statute  of  Frauds,  166 

considered  as  personal  property,  166 

under  a  bequest  of  monej  due  on,  what  passes,  375 

what  will  pass  under  a  devise  of  401,  403    * 

whether  estate  mortgaged,  passes  by  devise  of  mortgagee's  lands,  tenements, 
and  hereditaments,  403 

beneficial  interest  in,  when  it  belongs  to  executor,  II*  202 

when  they  operate  as  revocation  of  will,  68 
Mortmain, 

nature  of  a  gift  in,  I.  54 

origin  and  effect  of  statute  of,  54 

provisions  of  the  statute  9  Geo.  2.  c.  36,  69 

exposition  of,  by  Lord  Hardwicke,  69,  et  seq. 

devise  of  lands  to  be  sold,  and  the  money  to  go  to  a  charity  within  the 
statute,  70 

what  is  not  devisable  in,  70,  et  seq. 

bequest  for  the  support  or  repair  of  what  is  already  in,  is  good,  75 
Moveable  Things, 

of  the  import  of  words  and  phrases  in  a  will,  as  to,  I.  359,  et  seq. 

goods  and  chattels,  what  they  comprehend,  358,  et  seq. 
Muniments, 

of  land,  "  . 

when  they  pass  to  the  heir,  and  when  to  executors,  II.  903 


N. 

Name, 

mistake  in  a  will  of  the  name  of  the  legatee,  I.  548 
when  set  right  by  parol  evidence,  549 

mistaken,  where  the  name  used  happens  to  belong  to  a  person  in  being,  and 
who  might  be  in  testator's  contemplation,  549,  550 

effect  of  blank  left  for  name  of  legatee,  557 
Navigation  Shares, 

devise  of,  must  be  by  will  duly  attested,  157 
Next  of  Kin, 

devisee  described  as,  427 

devise  to  relations  considered  as  devise  to,  according  to  statute  of  Distribu- 
tions, 427,  et  seq. 

effect  of  bequest  to,  431,  432 

executor,  when  trustee  for,  569 
Note  of  Hand 

cannot  be  the  subject  of  donatio  mortis  causayl.  12  (n) 
Nuncupative  Will, 

restraints  on,  by  statute  of  Frauds,  196 

parties  exempt  from  the  operation  of  the  statute,  201 

probate  of,  197,  200 

evidence  of,  197 

not  pleadable  till  probate,  199 

written  will  not  to  be  altered  by,  199 

whether,  if  invalid*,  it  may  be  supported  as  a  trust  in  equity,  200 

VOL.  II.  So 
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O. 

Obliteration 

of  name  in  will,  how  far  a  revocation,  II.  39 
Occupancy, 

general  and  special,  nature  of,  I.  327 

regulations  of  stat  29  Car.  2.  c.  3.,  and  14  Geo.  2.  c.  20.,  327 
Occttpatiox 

by  a  devise  of,  the  land  itself  passes,  404,  405 

Offices 

not  devisable,  200 

Ob, 

when  it  most  be  read  as  a  and,"  357,  358 

Outlaw, 

will  made  by,  is  void,  41,  et  seq. 


Papers 

affecting  real  estate,  and  referred  to  by  will,  must  be  incorporated  originally 

therewith,  or  be  duly  attested,  I.  146 
production  of,  when  compelled  by  Prerogative  Court,  201 
Papists, 

*  as  to  their  ability  to  take  lands  by  descent  or  purchase,  82,  83 
Paraphernalia, 

wife's  power  over,  25,  (/)  (A) 
Pardon 

by  the  King  restoresithe  disposing  capacity,  42 

when  it  restores  She  competency  of  witness,  110,  (n) 
Parol  Evidence, 

when  admitted  to  set  right  a  mistake  in  the  name  of  the  legatee,  I.  553 
not  admissible  in  proof  of  intention  to  execute  a  power,  304 

when  there  is  no  ambiguity,  565 
admissibility  of,  to  shew  executor  trustee  for  next  of  kin,  583,  584 

of  the  distinction  between  admitting  e? idence  to  raise  and  to  rebut  an 
equity,  585  (n)      ^  • 

admissible  to  shew  intention  of  testator  to  revoke  will,  II.  30 
Partition, 

not  a  revocation  of  will,  78 

a  will  may  be  so  confined  in  terms  as  to  be  of  necessity  revoked  by,  78 
difference  between  tenants  in  common  and  joint-tenants,  as  to  effect  of,  73  (n) 
Partner 

in  trade,  when  he  dies,  who  succeeds  to  his  interest  in  his  stock,  II.  212 
deceased,  executors  of,  how  far  they  are  liable,  267 
Patent, 

interest  in,  transmissible  to  executors,  197 
Payment 

tb  executor  who  has  obtained  probate  of  forged  will,  discharges  debtor, 

II.  182 
of  debts — see  tit.  Debit. 
of  legacies— see  tit.  Legacies* 
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Penalty, 

on  acting  as  executor,  or  administrator,  without  taking  out  probate  or  letters 
of  administration,  II.  177  v 

Perjury, 

part j  convicted  of,  cannot  be  witness,  I.  108 
Personal  Estate. — Personalty, 

primarily  liable  to  payment  of  debts,  153  (n) 

mortgages  are  considered  as,  in  equity,  166 

constitution  of  will  of,  183,  &c. 

will  of,  when  effectual,  183 

of  the  mode  of  proving  will  of,  if  not  contested,  184 

if  its  validity  be  disputed,  184 
of  the  principle  on  which  courts  act  in  receiving  or  rejecting  informal  papers 

as  wills  of,  190,  &c. 
instrument  with,  or  substance  on  which,  a  will  of  personalty  ft  written,  is  im- 
material, 194 
will  of,  partly  written  in  ink,  and  partly  in  pencil,  good,  194 

may  consist  of  answers  to  interrogatories,  195 
limitation  of,  after  an  indefinite  failure  of  issue,  void,  258 
at  law,  no  remainder  of,  could  in  strictness  be  limited,  376,  7 
•  bequest  of,  to  the  heirs  of  A.,  how  construed,  *433 
of  the  effect  of  residuary  clause  in  respect  to,  466, 7 
revocation  of  wills  of,  II.  104,  et  seq. — See  tit  Revocation* 
republication  of  wills  of,  166,  et  seq. — See  tit.  Republication. 
ledger  book,  or  a  copy,  evidence  of,  183 
power  of  executor  and  administrator  over,  196 
Persons, 

designation  of,  I.  424 

the  word  "  heir"  may  be  used  in  its  popular  sense  as  heir  apparent  or 

presumptive,  424,  5 
stock,  family,  or  house,  427, 430 
relations,  construed,  "  next  of  kin"  according  to  statute  of  Distribution, 

427, 428 
next  of  kin,  431 
legal  representatives,  433 
heirs,  433 
issue,  434,  et  seq. 
children,  436,  et  seq. 

whether  grandchildren  take  under  a  bequest  to9  436 
the  time  of  division  is  the  period  of  ascertaining  and  fixing  the  shares, 

437,  et  seq. 
effect  of  a  devise  to  younger  children,  443 
mistakes  in  the  appellation  or  description  of,  553 
Petty  Customs, 

devise  of,  must  be  by  will  duly  attested,  157 
Pi  ctures,  ' 

what  passes  under  a  bequest  of,  362 
Piscary, 

devise  of,  must  be  by  will  duly  attested,  157 

Plate, 

what  passes  under  a  bequest  of,  363,  364 
Pleadings 

by  executors,  and  of  judgment  and  execution  against  them,  II.  270 
Portions, 

double,  presumption  against,  I.  536 

2  o  2 
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Powers 

may  be  devised,  I.  291 

will  to  execute,  mast  be  duly  attested,  140, 141 

if  power  extends  to  personal  as  well  as  real  estate,  and  the  will  be 

to  pass  real  estate,  the  personal  will  also  pass,  141,  142, 143 
may  be  exercised  without  reciting  them,  143  (») 
a  man  cannot  by  will  reserve  a  power  of  disposing  of  real  estate  by  fntore 

unattested  will  or  codicil,  144 
difference  between  a  conveyance  to  uses  and  a  will,  in  respect  of  the  legality 

of  reviving  a  power  of  future  disposition,  145 
for  executors  to  sell  land,  202,293 
where  one  executor  refuses  to  execute  power  of  sale,  the  rest  may  sell,  295, 

et  seq. 
where  a  power  is  created,  and  on  default  of  appointment  estates  are  limited 

over,  the  remainders  vest,  subject  to  the  power,  296 
an  absolute  general  power  is  equivalent  to  the  fee  simple,  299 
of  the  relief  in  equity,  where  will  exceeds  the  proper  boundary,  according 

to  the  terms  of  power,  and  of  the  doctrine  *icypre$y  300 
not  necessary  in  executing,  to  refer  to  instrument  creating,  303 
a  mere  general  devise  of  residue,  not  an  execution  of,  303 
where  devise  can  only  hate  its  effect  under  power,  it  will  be  deemed  en  exe- 
cution, 304 
parol  evidence  not  admissible  in  proof  of  intention  to  execute,  304 
distinction  between  real  and  personal  as  to  admissibility  of  evidence  to  shew 

from  the  state  of  the  funds  intention  to  execute,  305 
who  will  be  entitled  in  case  of  non-appointment,  wbece  there  is  no  .devise 

over  in  default  of  appointment,  306,  et  seq. 
the  words  by  which  a  power  is  executed,  receive  their  construction  according 

to  nature  of  instrument,  310 
execution  of,  with  deviation  from  the  terms  of  the  creation,  when  supported 

in  equity,  311 

to  be  executed  by  will,  cannot  be  executed  by  deed,  312 
Preamble 

of  a  will,  force  and  operation  of,  I.  455,  et  seq. 
Premises, 

of  the  effect  of  the  word,  in  a  devise,  409 
Prerogative  Court 

will  compel  production  of  papers  of  a  testamentary  nature,  201 
Presumption 

against  double  legacies,  L  543 

portions,  536 

against  debts  befog  paid  by  legacies,  540 
Principal, 

bequest  of,  will  not  pass  arrears  of  interest,  403 

will  not  pass  under  a  bequest  of  arrears  of  interest,  404 
Probate, 

relation  of,  II.  172 

what  acts  executor  may  do  before  he  takes  out,  172, 173 

where  executor  dies  before,  173 

of  will  in  common  form,  173 
solemn  form,  174 

by  whom  granted,  175, 170 

penalty  on  acting  without  taking  out,  tor  six  months,  177 

an  executor  cannot  have,  till  twenty-one,  178 
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Probate  continued. 

where  there  are  several  executors,  probate  may  be  granted  to  one,  with  a  re- 
serration  for  the  rest,  II.  178 
Where  there  is  both  real  and  personal  estate,  probate  must  be  of  the  entire 

will,  178 
is  conclusive  evidence  as  to  willitifelf,  but  the  legal  existence  of  the  probate 

may  be  controverted,  179 
no  evidence  of  real  estate,  182 
may  be  evidence  of  will  of  lands  where  original  will  can  be  proved  to  be  lost, 

184 
when  lost,  an  exemplification  is  given  oat,  185 
revocation  e£,  185 

not  necessary  to  validity  of  appointment  of  guardian,  I*  343 
of  nuncupative  wills,  I.  197 
soldiers'  and  seameVs  wills,  201 
Profits 

of  stallage,  devise  of,  must  be  by  will  duly  attested,  I.  157 
of  land,  devise  of,  will  pass  land  itself,.  404 
Promissory  Note    • 

cannot  be  the  subject  of  a  donatio  mortis  causa,  I.  12 
passes  under  the  word  "  goods,"  360 
Proof 

of  attestation  and  execution  of  will  at  common  law,  130 

inequity,  135 
of  wills  of  personalty,  184, 185 
Property, 

of  the  import  of  the  word,  414,  et  seq. 
conversion  of,  by  executor,  II.  203 
Publication 

of  will,  and  formality  required,  I.  100,  et  seq, 
is  an  essential  part  of  execution,  101 

R. 

Rates, 

money  secured  on,  not  devisable  in  mortmain,  71 
Real  Estate. — See  Freehold* 

effect  of  charging,  with  payment  of  debts,  154,  (») 

court  cannot  see  intention  of  testator  with  regard  to,  unless  he  expresses  it  by 
will  duly  attested,  154,155 

probate,  when  it  is,  and  is  not  evidence  of,  Ilr  182,  184, 185 
Receiver, 

guardian  cannot  be  charged  as,  I.  345 
Record, 

debts  due  by,  in  what  order  to  be  paid,  II.  215 

Redemption, 

equity  of, 

will  not  pass  by  mortgagor's  wiH  unattested,  I.  167 

difference  between,  and  a  mere  trust,  II.  71,  («) 
Re-execution 

of  will,  II.  161 

Relation,  ,        .    ,M     „  ,.A 

of  the  doctrine  of,  respecting  revocation  of  wills,  II.  139,  etseq* 

in  its  strict  sense,  143,  et  seq. 

in  respect  to  copyholids,  146,  et  seq. 
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Relation  continued. 

residuary  words  in  will,  how  far  words  of,  I.  460,  et  seq. 
of  probate,  172 
Relations, 

import  of  the  term,  I.  568 
bequest  to,  how  construed,  427,  428, 429 
Remainder. — See  also  tit.  Devise. 
how  created,  217 
proper  character  of,  218 
contingent,  how  constituted,  220 
when  void,  506,  507 
where  a  limitation  is  made  to  depend  upon  two  events,  one  of  which  must 

happen,  it  is  a  vested  remainder,  225 
when  vested,  may  be  devised,  212 

may  be  vested  after  a  contingent  remainder,  245 
when  contingent  or  transmissible  to  representatives,  290 
what  passes  under  a  devise  of,  464 
Rent, 

devise  of,  must  be  by  will  duly  attested,  156 

money  secured  on,  within  statute  of  Mortmain,  71 
rents  and  profits  of  land,  pass  land  itself,  404 
ground  rent,  will  pass  reversion,  405 
incident  to  reversion,  when  it  does  not  belong  to  executor,  II.  200 
Renunciation 

by  executor,  when  and  how  made,  170 
Representatives, 

legal,  effect  of  bequest  to,  I.  433 
personal  effect  of  bequest  to,  433 
Republication, 

of  wills  of  real  estate, 

doctrine  of  early  decisions,  II.  151 

will  republished  by  repeating  upon  it  the  ceremonies  required  by  statute, 

153(h) 
whether  there  can  be  any  implied  republication,  since  statute  of  Frauds, 

153 
if  estate  be  limited  to  B.  and  his  heirs,  and  B.  die  in  testator's  lifetime, 
devise  lapses,  and  republication  of  will  does  not  give  to  heir  of  B.  a 
claim  by  purchase,  155,  156 
by  codicil,  157,  et  seq. 

every  codicil,  unless  it  be  confined  in  expression,  is  a  republication  of 
previous  will,  if  such  codicil  be  duly  executed  and  attested,  160, 
et  seq. 
if  a  will  has  specific  reference  to  a  thing  subsisting  when  it  was  first 
published,  but  subsequently  withdrawn,  the  republication  of  it 
by  codicil  will  not  make  it  operate  upon  another  thing,  which 
has  come  by  substitution  into  the  place  of  the  thing  so  withdrawn, 
though  similar  in  amount  and  quantity,  162,  163 
effect  of  a  codicil,  as  to  republication,  may  be  restrained  by  its 
special  terms,  165 
of  wills  of  personal  estate,  1 66,  et  seq. 

destruction  of  the  revoking  instrument,  may  operate  as  an  implied 
publication  by  setting  up  the  original  will,  168 
Residuary  Clause, 

of  the  effect  of,  I.  459 

how  far  residuary  words  are  to  be  considered  words  of  relation,  460,  461 
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Residuary  Clause  continued. 

of  the  different  effects,  in  respect  to  real  and  personal  estate,  1. 400 
no  difference  as  to  personal  estate,  between  specific  and  general  legacies,  467 
Residuary  Legatee, 

cannot  compel  devisees  to  elect,  323 
Residue, 

devise  of,  will  not  operate  as  execution  of  power  of  appointment,  303 

a  lapsed  real  estate  does  not  pass  with,  468 

when  executor  is  trustee  of,  for  next  of  kin,  5d9,  et  seq. 

what  bequests  will  and  wHl  not  exclude  executor  from,  673,  el  seq. 

relationship  of  executor,  how  it  operates  in  regard  to,  576 

where  legacies  are  unequal,  executor  not  deprived  of,  574 

nor  where  legacy  is  by  way  of  exception  out  of  legacy  to  another,  574 
legacy  will  not  raise  presumption  against  an  infant  executor's  right  to,  575 
where  legacy,  &c.  is  given  to  executor  for  his  trouble,  presumption  pe- 
remptory against  him,  575,  576 
whether  a  reversionary  interest  excludes  him  from,  578 
executors  are  joint-tenants  of,  581 

when  will  commences  with  declaration  of  intention  to  dispose  of,  how  exe- 
cutor's interest  is  affected,  581 
Reversion 

may  be  devised  by  will,  212 
will  pass  by  a  devise  of  ground  rent,  405 
what  will  pass  under  a  devise  of,  464, 465  > 

Revocation 

of  probate,  II.  185 

wills  in  general,  I.  1,  et  seq. 

construction  of  the  sixth  section  of  statute  of  Frauds,  3 
methods  of,  4,  et  seq. 

will,  though  rendered  inoperative  by  extrinsic  causes,  may  revoke 
former  will,  6 
inconsistent  dispositions,  8,  et  seq. 
express  intention  to  revoke,  no  actual  revocation,  13 
inconsistency  between  will  and  subsequent  acts,  14 
grant  of  less  interest  than  was  given  by  will  to  same  person,  15 
when  there  are  two  inconsistent  wills  of  same  date,  both  are  void  for 

uncertainty,  17 
imperfect  acts  and  instruments,  17 

no  intention  can  be  inferred  from  will  of  lands  not  duly  executed, 

18 
legal  acts,  if  instrulnentally  inoperative,  19 
will  properly  executed,  if  by  circumstances  extrinsic,  it  is  prevented 

from  operating,  19 
imperfect  instruments  of  conveyance,  20 
power  of  appointment  111  executed,  20 
of  grants  to  persons  under  disabilities,  21 
acts  procured  to  be  done  by  fraud  or  compulsion,  23,  et  seq, 
cancelling,  26,  et  seq* 
an  equivocal  act,  26 

if  testator  make  a  second  will,  and  in  terms  revoke  the  first,  but 
it  appear  that  revocation  of  first  will  was  only  to  give  effect  to 
second,  the  second  will  is  no  revocation  if  ineffectual,  27,  et  seq. 
parol  evidence  admissible  to  shew  intention  of,  80,  et  seq. 
a  cancelled  will  is  not  necessarily  revived  by  destruction  of  sub- 
stituted one,  32 
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Revocation  or  Wills  continued. 

if  testator  nwfc»  duplicatta, and  cancel  one,  lmtksmotfeirokad,  II.  33 
of  .the  presumption  faamJ  finding  !a  cancelled  and  ran  uncancelled 
will,  34,  e/  seq.        ' 
alteration  and  erasure,  36,  et  *eq.. 

difference  in  effect  of  alteration  and  mere  erasure,  36 
:wktak&i,  4Qyct*eq. 

where  testator  express lj  revoke*  hi*  will,  under*  an  obvious  misap- 
prehensioii  of  facts,  revocation,  does  not  take  place,.  40 
.       k  4hoold  .appear  to  .be  in  that  which  constituted  the  impelling  motive 

to  revocation,  41,  et  *eq* 
accident!  and  Surprise, ,  43,  et  seq* 
,/:o/ walls,  made  under  powers,  45 

a  will  wiieiteby  power  is  executed,  is  accompanied  by  all  the  in- 
cidents .whibh.  belong  to  the  nature of  that  hutmacbt,  46,  etseq. 
implied  from  subsequent  dealings  with  the  subject  of  the  testamentary 

disposition^  49     ^ 
subsequent  conveyances  at  law,  49 

recovery  by  tenant  in  tail,  after  making  his  wilt  to  his  -own  use  in 

fee,  is  a  revocation,  49 
a  feoffment  by  tenant  in  fee  simple,  after  making  his  wiH,  to  his  own 
use  in  fee,  is  a  revocation,  50 
so  is  an  ineffectual  recovery,  60 
conveyance  upon  special  trust,  or  for  particular  purpose,  how  far  a 

revocation,  50 
where  that  which  is  done  to  an  equitable  estate  nfroold/ff  the  estate 
were  legal,  pass  it  out  of  one  person1  to  another, 'such  act  is  a  re* 
.  vocation  isK  equity,  53 

if  the  estate  is  parted  with  but  for  a  moment,  and' the  Same  use  is 
taken  hack,  .the  .will  .is  revoked,  53,  et  $eq< 
subsequent  conveyances  in  equity, 

if  a  man  having  an  equitable  estate  faifee  simple,  make*  his  will,  and 
afterwards  takes  a  conveyance  of  the  legal  estate  to  himself  and 
his  heirs,  it  Is  no  revocation,  58 
.    but  if,  having  the  legal  estate,,  he  devises  it,  acid  then  passes  it  to 
,,•],;     „  .         trustees  for  himself  and  bis  heirs,* the  devise* is' revoked,  58 

if,  where  the  legal  estate  is  called  in  after  will  is  made,  any  new 
use  is  engrafted  upon  it,  the  wHl  is  revoked,  68 
I.  ..  ifthe^wn'er  of  an  unqualified  equitable  fee  devises  it,  and  after* 

wards  takes  a  qualified  conveyance  of  the  legal  fee,  such  convey- 
ance is  a  (evocation,  64,  etseq. 
}  :   ;  will  is  revoked  inequity,  by: 'articles'  to < sell  for  valuable  consider- 

ation,  66,  67 
mortgages  and  conveyances 'for  payment  of  debts,  68 

in  equity,  only  relocations  to  the  extent  «f  the  charge,  68,  69 
the  true  ground  on  which  .mortgages  in  fee  are  considered  in  equity 

,as  only  refo^attous  pro  tanfe,  70,  71 
by  bankruptcy  of  testator,  will  is  not  revoked  as  to  surplus,  72 
partition  is  no  revocation  of  will,  73 

'  ■  ■  •  tot  a  will, may  be  so. confined  in  terms,  as  to  be  of  necessity  revoked 
;  >by  partition,  78 
•  when  t her* fe  any  other  purpose. declared  besides  the  mere  purpose 
')0f  j>avtidon,  will  isrevoked,  74 
,.  implied  from  subsequent  acts, 

subsequent  marriage  of  testator,  80 

1 
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Revocation  of  Wills  continued. 
implied  from  subsequent  acts, 

subsequent  marriage  and  birth  of  a  child,  is  an  implied  revocation 
of  will  of  realas.4f^^af>eBtate^lf.:£0,  et>seq.\ 

whether  a  will  is  revoked  by  birth  of  more  children  by  firsft-imacrJage 
after  will,  ancUstfoild  BNtrHag*  itfitttrifc  ohi!dhrta,:82y<83 

subsequent  *ia*riag&Mttid  Mrth  of tyilimiys  iohild})  operate  as  a 
revocation,  83 

subsequent  marriage  of  tafot*ikr-  69 

marriage  of  a  woman,  after  making  hesririty  is  nko*>e»ough  to  re- 
voke it,  without  birth  of  child,  89 

whether  if  she  becomes  discovert  jgafctyftdd  Aim  ;a>4ridow,  the  will 
is  revoked,  90 
of  wills  of  porsontfektate, 

chattels  real,  93 

whether  a  renewed  leas*  pastes?  under  wrior  disposition  by  will  of 
original' lease, '98, 95,102 

whether  the  renewal  of  a  chattel  lease  is  a ravotf atiattydgpeiHiaiiipan 
whether  devise  is  specific  or -general,  Sff       .  . 

tenancy  from  year  to  year  is  devisable,  and  transnHSSiMc^liOS^  HJ3 

when  words  are  prima  facte  sufficient  to  {fats  -rbiurt*  inlaw  al>rn  per- 
sonalty, that  construction  ought-  t©< -penalty  nnies*  controlled  by 
the  context,  103 
chattels  personal,  104 

there  must  be  clear  evidence  of -pi^s«ViiUn1telltiosiJt»«ffectaate  re- 
vocation, 106,  et  seq. 

alterations'  in  pen<ftl,Jwfcen  effectual,  110 

of  ademption  of  legacies  by  subsequent  dcfotaeomeotj  111 

conversion  of  raw  material  into  manufactured  article^a  relocation, 
116 

marriage  and  birth  of  child  is  a  revocation,  117,  et  seq. 

effect  of  revocation  of  will,  what*  testator  charge*  m\\  hi»  real  and 
personal  estate  with  payment  of  legacies,  I.  15,  23 
satisfaction  in  equity,  134,  et  seq.— See  tit.  SuthfmtUm  in* Equity. 
doctrine  of  relation,  139,  et  seq. — See  tit.  Relation. 

S. 
Sale, 

executor's  power  to  sell  lands,  I.  292,  293 

where  one  executor  refuses  to  execute  power  of,  the  rest  msy  sell;  29&,' 296,  (it) 
Satisfaction 
in  equity, 

doctrine  of,  considered,  II.  134,  135 

there  may  be  performance  jpro  tanto,  135 

const  rue  tire  performance  by  collateral  act,  136 

is  the  general  term,  expressing  final  effect  of  performance,' election,  and 
revocation,  137,  et  seq. 

portion  to  child  where  constructive  satisfaction,  536 

presumption  of,  of  legacies  and  portions,  I.  536,  et  seq. 

legacy  by  debtor  to  creditor  when  considered  as  satisfaction  of  debt,  540 
Sealing 

a  will,  whether  a  signing  within  statute  of  Frauds,  91 

stamping  equivalent  to,  95  (is) 

and  delivery  of  a  deed,  when  presumed,  97  (it) 
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Seamen, 

regulations  as  to  wills  of,  I.  301 
Seisin, 

incapacity  of  making  will  from  defect  of,  I.  43 
Servants, 

who  are  entitled,  under  a  bequest  to,  II.  364 

legacy  to,  will  not  go  in  satisfaction  of  wages,  I.  541 
Shelly's  case, 

general  explanation  of  the  rule  in,  484 

application  of  the  rule  in,  486,  et  seq. 
Sheep, 

effect  of  bequest  of  flock  of,  362 
Ship, 

what  passes  under  a  bequest  of  goods  on  board  of,  363 
Signature 

to  a  will,  what  is  sufficient,  88,  et  seq. 

whether  sealing  a  will  is  signing  within  statute  of  Frauds,  91  * 
Simple  Contract  Debts, 

in  what  order  to  be  paid,  II.  215  ' 
Socage  Tenure, 

guardianship  by,  341 

power  of  guardian  by,  341,  342 
when  it  expires,  342 
.Soldiers, 

regulations  as  to  wills  of,  I.  201 
Special  Occupant, 

heir  to  estate  pur  autre  trie,  succeeds  to  it  as,  I.  327 

whether  an  executor  may  be,  332 
Specialty  Debts, 

in  what  order  to  be  paid,  II.  215 
Stallage, 

devise  of  profits  of,  must  be  by  will  duly  executed,  1. 157 
Stamp  Duty, 

amount  of,  on  legacies,  II.  299 
administration,  299 
probate,  299 
Stamping, 

equivalent  to  sealing,  95  (n). 
Statutes 

7  Edw.  1.  st.  2.,  I.  54, 55  4  &  5  Ph.  and  M.  c.  8.,  I.  338  * 

13  Edw.  1.  c.  32.,  55  5  Eliz.  c.  9.,  110 

4  Edw.  3.  c.  7.,  II.  206  13  Eli*,  c.  5.,  347 

18  Edw.  3.  st.  3.  c.  3.,  I.  56  43  Eliz.  c.  4.,  55,  60,  70 

25  Edw.  3.  c.  5.9  II.  209  43  Eliz.  c.  9.,  78 

31  Edw.  3.  c  11.,  185, 192         43  Eliz.  c.  14.,  56 

15  Rich.  2.  c.  5.,  I.  55  21  Car.  2.  c.  24.,  1 5, 339, 342.  II.  18,  278 

21  Hen.  8.  c.  4.,  I.  295  17  Car.  2.  c.  3.,  I.  56 

21  Hen.  8.  c  5.,  II.  186,  189  17  Car.  2.  c.  8.,  II.  208,  209,  210,  216 

23  Hen.  8.  c  10.,  I.  55  22  &  23  Car.  2.  c.  10.,  186, 189, 214,  258 

27  Hen.  8.  c.  10.,  14, 28  29  Car.  2.  c.  3  ,  I.  19,  22,  88,  183,  196, 

32  Hen.  8.  c.  1.,  14,  55, 204  205,  326,  332,  334,  351.  II.  1,  105u 
34  Hen.  8.  c  5.,  14,  55,  178, 205,297   154,  186,  196,  276,  283,  et  $eq. 

1  Edw.  6.  c.  14  ,  80  .  30  Car.  2.  c.  3.,  II.  216 

2  &  3  Edw.  6.  c  13.j  II.  206        1  Jac.  2.  c.  17.,  253,  255,  258 
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3  &  4  W.  and  M.  c.  14.,  I.  345  17  Geo.  3.  c.  57.,  II.  197 

4  W.  and  M.  c.  2.,  7  18  Geo.  3.  c  60.,  I.  82 
4  &  5  W.  and  M.  c.  10.,  II.  217  26  Geo.  3.  c.  63.,  201 

4  &  5  W.  and  M.  c.  24.,  268        31  Geo.  3.  c  32.,  82.  II.  170 

5  W.  3.  c  21.,  I.  201  31  Geo.  3.  c.  35.,  I.  109 
7&8W.3.C.  37.,  I.  56  32  Geo.  3.  c.  34.,  201 

8  &  9  W.  3.  c.  11.,  II.  209,  216      33  Geo.  3.  c.  ?8.,  337 

10  &  11 W.  3.  c.  16.,  1. 87  35  Geo.  3.  c.  14.,  337 

11  &  12  W.  3.  c.  4.,  82  36  Geo.  3.  c.  52.,  II.  248,  315 

2  &  3  Ann.  c.  5.,  7,  56  38  Geo.  3.  c.  87.,  169,  178,  189, 191, 

2  &3  Ann.  c.  11.,  56  204,205 

4  Ann.  c.  16.,  196,  345  39  &  40  Geo.  3.  c.  98.,  I.  266,  270. 

8  Ann.  c.  10.,  II.  197  II.  297 

9  Ann.  c.  10.,  216  -  43  Geo.  3.  c.  30.,  I.  82 
11  Geo.  1.  c  18*1.  7  43  Geo.  3.  c.  107.,  74 

9  Geo.  2.  c.  36.,  68.  II.  289  43  Geo.  3.  c.  108.,  74 

11  Geo.  2.  c.  19.,  II.  200  45  Geo.  3.  c.  84.,  74 

14  Geo.  2.  c,  20.,  196,  292  45  Geo.  3.  c.  101.,  69 

17  Geo.  2.  c.  38.,  216  47  Geo.  3.  c.  74.,  351 
25  Geo.  2.  c.  6.,  I.  117,  186.  II.  293  55  Geo.  3.  c.  184.,  II.  177,  188,  29? 

14  Geo.  3.  c.  20.,  I.  327,  332  55  Geo.  3.  c.  192.,  I.  208. 

15  Geo.  3.  c.  38.,  II.  197 
Stock,. 

by  a  devise  to,  who  shall  take,  I.  427 
in  the  public  funds,  370 

cannot  be  the  subject  of  a  donatio  mortis  causa,  10  (n) 

construction  of  bequests  of,  379,  et  seq. 

in  what  case  a  bequest  of  interest  and  dividends  will  carry  stock  itself, 
375 
fanning, 

what  will  pass  by  a  bequest  of,  368 

live  and  dead, 

under  a  bequest  of,  what  will  pass,  367,  368 

in  trade, 

under  a  bequest  of,  what  will  pass,  369 
Subscription, 

to  will,  when  necessary,  88,  et  seq. 
Suicide, 

will  of  person  committing,  how  far  valid,  41 

Summons  and  Severance, 

judgment  of,  when  necessary,  II.  209,  210 
Superstitious  Uses, 

what  are,  I.  79,  80 

when  within  stat  1  Edw.  6.  c.  14.  Crown  takes  beneficially,  81 

if  for  charitable  object,  Crown  dispenses,  81 

if  not  within  statute  devise  is  merely  void,  81  . 

if  blended  with  good  uses,  whole  must  fall,  81 

Surfi*  s, 

executor's  right  to,  and  how  taken  away,  585 

Su&prise, 

when  it  revokes  a  will,  43,  et  seq* 

Surrender, 

defect  of,  when  supplied  in  equity,  I.  390,  391 
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T. 

Tearing 

of  will,  whed  sufficient  revocation,  II.  31 
Tenancy*  in  Common. — See  tit.  Joint  Tenancy. 
Tenant  in  Common. — See  tit.  Joint  Tenant. 

may  devise  his  estate,  I.  53 
Tenancy  from  Tear  to  Year 

may  be  devised,  I.  102 

what  will  pass  under  u  devise  of,  103 
Tenement, 

devise  of,  will  pass  an  advowson,  395 
Terms  or  Years 
*    will  pass  by  a  will  unattested,  157 

attendant  crpon  inheritance  are  within  statute  of  Frauds,  157 

not  devisable  in  mortmain,  71 

power  and  interest  of  executor  and  administrator  in,  II.  195 
Testament. — See  tit  With 
Testimony. — See  tit.  Witness. 

bill  to  perpetuate,  Utility  of,  I.  157(n). 

XltHEB 

may  be  devised,  206 

when  they  pass  to  executor,  II.  203 

Title, 

incapacity  of  making  will'from  defect  of,  I.  43 

by  contract,  may  be  devised,  211 

of  honour,  not  devisable,  206 
Tolls, 

money  secured  on,  not  devisable  in  mortmain,  71 

devise  of,  must  be  by  will  duly  executed,  157 
Trade, 

stock  in,  what  will  pass  under  bequest  of,  369,  370 

of  testator,  and  consequences  of  executors  carrying  it  on,  II.  199 

chattel  affixed  to  house  for  purposes  of,  may  be  separated,  201 

when  a  partner  in,  dies,  who  succeeds  to  his  stock,  212 

of  executors  carrying  on,  with  testator's  assets,  266,  267 

of  consequences  of  bankruptcy,  when  testator's  trade  is  carried  on  by  exe- 
cutor, 267 
Trader, 

subject  to  bankrupt  laws,  estate  of,  liable  to  payment  of  debts  by  stit 
47  Geo.  3.  c.  74.,  351,  352 
Treason, 

party  convicted  of,  cannot  be  witness  to  will,  1. 108 
Trees, 

devise  of,  when  void,  164, 165 
Trust,  *■ 

for  accumulation  carried  too  far,  is  void  only  for  excess,  271 

of  the  equitable  construction  of  executory  trusts  in  a  will,  and  of  the  differ 
ence  between  such  trusts,  and  trusts  executed,  498,.  et  seq. 

Trustees, 

change  of,  not  revocation  of  will,  II.  64 
when  they  take  a  fee,  226 

by  devise  to,  for  purposes  which  require  the  fee,  it  passes  without 
expressly  limited,  454 
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Trustees  continued. 

for  wife,  in  what  cases  husband  is,  IF.  333 

improperly  withholding  consent  to  marriage,  equity  wiH  supply  consent,  336, 

legacy  to  executor,  generally  makes  him  trustee,  I.  673 


u. 

Uncles, 

and  annts,  their  share  in  cases  of  distribution,.  II.  253 

Uses  t 

limited  by  will,  whether  they  are  within  stat.  21  Hen,  8.  c.  4,,  295* 


Vested  Interest, 

nature  of,  I.  209,  et  seq. 

may  be  devised,  209 

remainder,  225 
nature  of,  225 
Videlicet, 

when  rejected  in  will,  358 


V. 


w. 


^ASTE, 


of  the  consequences  of  wasting  testator's  assets,  or  of  making  false  defence  to 
action,  II.  269 

of  the  liability  of  husband  and  wife  executrix,  reciprocally  for  waste  done  by 
the  other,  271  ' 

executor  of  executor  is  liable  as  such  for  waste  committed  by  his  immediate 
testator,  268 
Wats 

not  devisable,  I.  206 
Widow, 

protection  of,  in  equity,  322 

where  she  must  elect  between  dower  and  her  husband's  will,  319 
of  her  right  to  administration,  II.  186 
-   share  of,  in  distribution  under  custom  of  London^-See  tit  London.  York.— 
See  tit.  York* 
Wife. — See  Married  Woman. 
Wills. — See  tits.  Attestation,  Evidence,  Witnesses* 
constitution  of,  I.  1  to  23 
progress  of  the  law,  1 

restraints  on  testamentary  power  by  customs  of  London  and  York  re- 
moved by  statute,  7  (n) 
loose  construction  of  statute  of  Wills,  16 
testamentary  capacity,  24 
capacity  of  disposing,  24 
married  women,  25 
mental  incapacity,  fraud,  duress,  32 
lucid  intervals,  33 
incapacity  front  general  exhaustion  and  debility,  40 


674  INDEX. 

Wills  continued* 

testamentary  capacity, 

will  in  part  void  from  incapacity,  I.  40 

how  affected  by  conviction,  attainder,  outlawry,  and  self-murder,  41 

wills  of  aliens,  42 

incapacity  from  defect  of  title  or  seisin,  43 

distinction  between  freehold  and  chattel  property  in  this  re- 
spect, 44 
right  of  entry  not  devisable,  49 
what  estate  or  interest  testator  must  have,  51,  et  seq. 
incapacity  of  joint  tenants,  53 
capacity  of  taking,  54 

statutes  of  mortmain,  54  to  79 
charitable  gifts,  favour  shewn  to  them,  57 

relief  on  principle  of  cypres,  61 
superstitious  uses,  79,  80,  81 
married  women,  81 
aliens,  81 

disability  of  Papists,  82 
bastards,  83 
formal  and  instrumental  requisites,  88 
signature  and  subscription,  88 
of  testator  and  witnesses,  88 
what  is  a  sufficient  signing,  88,  89,  90 
whether  sealing  is  signing,  91 

making  mark,  where  party  is  unable  to  write  is  sufficiency 
93 
sufficient  if  witnesses  attest  upon  knowledge  by  testator  of  his 

signature,  95 
subscription  of  witnesses  need  not  notice  that  they  attested  in 
testator's  presence,  106 
formality  of  publication,  100 

how  considered,  101,  102 
wills  interrupted  and  resumed,  102 

will  though  proceeded  in  at  different  times,  and  often  suspended, 

presumed  will  need  only  one  execution,- 102 
of  execution  of  will  written  on  different  pieces  of  paper,  103 
of  difference  between  writing  in  continuation  of  will  formerly 
begun,  and  republication,  105 
qualification  of  witnesses,  108. — See  tit.  Witnesses. 
time  and  manner  of  making,  and  evidence  of  attestation,  118, — and 
see  tit.  Attestation. 
powers  to  be  executed  by  will,  140, — and  see  tit.  Powers* 
wills  charging  lands,  148 

by  will  duly  executed,  charging  land  generally  with  legacies,  tes- 
tator enables  himself  to  lay  any  number  of  additional  legacies  on 
the  land,  by  subsequent  testamentary  disposition  unexecuted, 
148 
a  sum  of  money  devised  out  of  land  is  part  of  the  land  in  equity, 

and  such  disposition  is  within  statute  of  Frauds,  150,  151 
a  direction  by  will  to  sell 'lands  for  certain  purposes  does  not  so 
ultimately  change  the  character  of  the  property  as  that  the  sur- 
plus, after  particular  objects  are  satisfied,  may  pass  by  an  un- 
attested codicil,  151 
where  testator  shews  both  real  and  personal  estate  to  be  equally 
in  lus  contemplation,  as  funds  out  of  which  legacies  are  to  be 
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will*  charging  lands, 

satisfied,  revocation  effectual  as  to  personalty,  but  insufficient  as 
to  real  will  leave  the  land  still  subject  to  the  charge,  I.  152, 153 
the  Court  cannot  see  intention  of  testator  with  respect  to  real  pro- 
perty, unless  he  expresses  it  by  will  duly  executed,  154,  155 
devise  of  rent  out  of  land,  must  be  by  will  duly  executed,  156 
so  also  of  tolls,  navigation  shares,  commons,  &c.  157 
attendant  terms,  157  to  163 

terms  attendant  upon  inheritance  are  within  the  statute  of  Frauds,  1 57 
things  annexed  to  the  freehold,  163 
aa  to  wills  affecting,  163 
trees,  164 
corn  growing,  164 
grass  and  herbage,  165 
mortgages,  166 

devise  of,  when  within  statute  of  Frauds,  166 
election  in  equity,  167 

an  unexecuted  will  is  not  even  of  force  to  raise  a  case  of  election 
against  a  person  taking  a  benefit  in  the  personal  estate  by  the  same 
will,  167,  et  seq. 
estates  by  custom,  176, — and  see  tit  Copyhold. 
not  within  statutes  of  Frauds  or  Wills,  176 
as  to  personalty,  183 

ail  testamentary  dispositions  of,  must  be  in  writing,  183 
of  proving  will  of,  in  common  and  solemn  form,  184 
of  the  general  necessity  for  two  witnesses  \o  establish  a  fact  in  eccle- 
siastical courts,  185 
of  the  form  of  testament  of,  187,  et  seq. 
of  the  principle  on  which  courts  act  in  receiving  or  rejecting  informal 

papers,  100,  et  seq. 
nuncupative  wills. — See  tit  Nuncupative. 
efficacy,  of, 

disposing  efficacy,  203 

freehold  hereditaments,  203,  204 

what  things  are  devisable  by  statute  of  Wills,  204 
of  the  distinction  between  valuable  and  not  valuable,  205 
titles  of  honour,  206 
rents,  206 
copyhold  hereditaments,  207 
vested  interests,  209 

fee  simple  estates,  and  their  several  sorts,  209 

absolute,  209 
determinable,  209 
base  fee,  210 

reversion  and  remainder,  210 
equitable  estates,  21 1 
title  by  contract,  211 
contingent  and  executory  interests,  212 
devisable  by  will,  212 

when  person  designated  is  uncertain,  213,  et  seq. 
creative  efficacy, 

remainders,  217 

origin  of  estate  tail,  217 

proper  character  of  remainder,  218 

contingent  remainders,  how  constituted,  220,  et  seq. 


57fr  INDEX, 

Wiles  continued. 

creative  efficacy, 

where  limitation  h  made  to  depend  upon-  two  events,  one  of 
which-  must  happen,  it  is  a  vested  remainder,  I.  225 
executory  devises — see  tit.  Executory  Devises, 
powers  and  authorities,  291' 
mav  be  devised,  291 
of  naked  authorities,  292 
whether  when  one  executor  refuses  to  execute  power  of  sale,  the 

rest  may  sell,  295 
whether  uses  limited  by  will  are  within  *  stat.  21  Henry  8.  c  4., 

296 
where  power  is  created,  and  on  default  of  appointment  estates  are 

limited  over,  remainders  vest  •subject  -to*  power,  298 
an  absolute  general  power  equivalent  to  fee-simple,  299 
of  relief  in  equity  when  will  exceeds  proper  boundary  according  to 

the  terms  of  the  power,  300 
not  necessary  in  executing  power  to  refer  to  the  instrument  creating 

it,  303 
mere  general  devise  of  residue  not  an  execution,  303 
where  devise  can  only  have  its  effect  under  the  power,  it  will  be 

deemed  an  execution,  304 
parol  evidence  not  admissible  in  proof  of  intention  to  execute,  304 
who  will  be  entitled  in  case  of  non-appointment,  when  there  is  no 

devise  over  to  default  of  appointment,  300 
words  by  which  a  power  is  executed  receive  their  construction  ac 

cording  to  the  nature  of  instrument,  310 
power  to  be  executed  by  will  cannot  be  executed  by  deed,  312 
election,  313 

principle  of  rule  of,  313,  etseq: 

doctrine  of,  involves  principle  of  compensation,  317 

what  sufficient  to  raise  a  case  of,  318,  319 

when  widow  must  elect  between  dower  and  her  husband's 

will,  319 
doctrine  of,  does  not  depend  upon  description,  amount,  or 

lue  of  subject,  321 
of  one  person  cannot  prejudice  rights  of  another,  321 
widow's  protection  in  equity,  322 
creditor  not  put  to,  by  devise  for  payment  of  debts,  322 
issue  in  tail  may  be  put  to,  323 
no  election  in  favour  of  residuary  legatee,  323 
of  the  principle  of  compensation  in  cases  of,  324,  ei  seq. 
estates  pur  auter  vie, — see  tit.  Estate  pur  outer  vie* 
appointment  of  guardians  by  will, — see  tit  Guardian. 
statute  of  Fraudulent  Devises, — see  tit.  Fraudulent  Devise* 
construction  of  wills,  general  principles  and  rales  of,  353 
same  in  courts  of  law  and  equity,  354 
order  of  words  not  to  be  regarded,  354 
sentences  may  be  transposed,  354 
intent  of  testator  to  be  rule  of  construction,  354 
what  words  may  be  rejected,  355 
express  disposition  not  controlled  by  inference,  355 
words  of  devise,  when  of  imperative  obligation,  355 
mistakes  in  will  never  to  be  intended,  356 
general  words,  when  controlled,  350 
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general  principles  and  roles. 

if  words  admit  of  a  two-fold  construction,  how  to  be  taken,  I.  357 
with  respect  to  clauses  in  a  will,  357 
clauses  when  not  enlarged  by  subsequent  one,  357 
u  and,"  when  read  as  "  or,"  aqd  vice  versa,  v  357,  358 
"  videlicet"  rejected  if  repugnant,  358 
intention  of  testator  to  operate  as  far  as  it  can,  358 
of  the  import  of  words  and  phrases— as  to  moveable  things, 
goods  and  chattels,  what  they  comprehend,  359 
bonds  and  other  choses  in  action  have  no  locality,  and  therefore  do  not 

pass  by  bequest  of  property  in  a  particular  place,  360 
bank  notes,  whether  to  be  considered  as  cash  or  as  choses  in  action,  360 
of  bequests  of  goods  in  a  house,  &c  361 

when  the  bequest  is  of  a  collective  and  fluctuating  body,  what  will  pass,  362 
goods  on  board  a  ship,  363 
household  furniture  and  plate,  &c  363,  et  seq. 
live  and  dead  stock,  367 
standing  corn,  368 
stock  in  trade,  369 

in  public  funds,  370,  etseq. 
of  qualified  and  temporary  interests  in  chattels,  376 
at  common  law  no  remainder  of  personal  estate  could  in  strictness  be 

limited,  376,  377 
of  the  dominion  accompanying  interest  for  life  in  personal  chattel,  378 
as  to  devise  of  consumable  things,  379 

remedies  for  preserving  goods  to  persons  in  succession,  380,  381 
as  to  immoveable  things,  383 

leaseholds  not  in  general  included  under  devise  of  lands,  383 

if  a  will  be  ineffectual  to  pass  freehold,  this  will  not  make  leaseholds  pass 

by  general  devise  applicable  to  freehold  estate,  384 
leaseholds  will  pass  when  there  are  only  such  to  answer  devise,  though 

devise  be  expressly  of  testator's  freeholds,  385 
under  express  devise  of  leasehold,  freehold  may  pass,  if  such  appear  to 

be  the  intention,  387 
by  the  word  "  legacy  "  devise  of  freeholds  may  be  understood,  3S7>efseq. 
whether  copyhold  passes  by  general  devise  of  land,  388,  et  seq. 
whether  the  general  words  "  lands,  tenements,  and  hereditaments,"  are 

alone  sufficient  to  pass  copyholds,  390,  et  seq. 
devise  of  copyhold  will  pass  customary  estates,  393 
what  words  include  a  manor,  394 

an  advowson,  395* 
lands  include  houses,  395 
what  passes  by  the  word  "  manor,"  396 
by  the  word  "  farm,"  396 
by  the  word  "  messuage,"  397,  398 
by  the  word  «  house,"  398,  399 
of  the  effect  of  the  word  "  appurtenances,"  401 

premises,  409 
what  will  pass  under  a  devise  of  mortgages,  401  to  404 
by  devise  of  the  occupation,  or  of  the  rents  and  profits,  land  itself  passes, 
404 

ground  rent,  reversion  will  pass,  405 
an  unrestricted  bequest  of  growing  interest  or  produce  of  money  vested 
in  stock,  passes  principal,  406,  407 
VOL.  II.  2  P 
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of  the  interest  conveyed  by  terms  used  in  a  will, 

estate,  includes  all  things  real  and  personal,  1. 411 

estate  or  estates,  though  particularized  by  name  and  place,  will  carry  fee 

simple,  411 
the  fee  will  not  pass  by  force  of  the  word  "  hereditaments  "  alone,  413 

passes  by  the  word  "  inheritance,"  414 
of  the  import  of  the  word  "property,"  414, 415 

"  effects,"  416,  421 
of  the  doctrine  of  construing  words  as  ejusdem  generis,  with  accom- 
panying words,  417,  et  seq. 
when  the  descriptive  term  is  followed  by  the  words  "  wheresover,"  or 

"  of  what  nature  and  kind  soever, "  422 
of  the  effect  of  a  particular  exception  to  enlarge  the  import  of  a  general 
description,  423 
designation  of  persons,  424 

the  word  "  heir"  may  be  used  in  its  popular  sense  as  heir  apparent  or 

presumptive,  424,  et  seq. 
stock,  or  house,  who  take  under  a  devise  to,  427 

"  relations  "  construed  "  next  of  kin "  according  to  statute  of  Distri- 
butions, 427, 428 
bequest  to  poor  relations,  429 
family,  under  a  devise  to,  who  take,  430,  431 
next  of  kin,  who  are  intended  by,  431,  432 
effect  of  bequest  to'  legal  representatives,  433 
heirs,  433 
issue,  434,  435 
whether  grandchildren  can  take  under  bequest  to  children,  436 
bequest  to  children,  as  to  a  class,  437 

time  of  division  is  the  period  of  ascertaining  and  fixing  shares, 
437,  438,  et  seq. 
effect  of  devise  to  younger  children,  443 
what  words  and  phrases  carry  whole  estate, 

word  u  heirs  "  necessary  to  carry  inheritance  in  grant,  444 

intention  must  be  clear  to  carry  inheritance,  444 

what  words  are  equivalent  to  limitation  to  heirs,  447 

whether  the  devise  imports  all  that  testator  has  or  confers  entire  dominion 

over  the  thing  given,  it  is  the  same  in  effect,  448 
appointment  of  person  to  be  heir,  is  a  gift  of  fee-simple,  450 
by  devise  to  trustees  for  purposes  which  require  the  fee,  it  passes  without 

words  of  limitation,  454 
under  what  devise  devisee"  takes  a  fee,  450  to  454 
as  to  the  force  and  operation  of  the  preamble  or  introductory  words  in  a 

will,  455  to  459 
of  effect  of  residuary  clause,  459 
how  far  residuary  words  are  to  be  considered  as  words  of  relation,  460  to 

464 
of  the  devise  of  remainder  or  reversion,  464,  et  seq. 
of  the  different  effects  of  the  residuary  clause,  in  respect  to  real  and 

personal  estate,  466 
why  a  lapsed  real  estate  does  not  pass  with  residue,  468 
of  devise  to  the  heir,  when  he  takes  by  will,  arid  when  by  descent,  468  («) 
by  what  words  an  estate  tail  passes,  see  tit.  Estate  tail. 

for  life  only  will  pass,  see  tit.  Estate. 
what  words  create  a  joint-tenancy  and  what  a  tenancy  in  common  -526 
leaning  of  courts  in  favour  of  tenancy  in  common,  525 
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devise  to  two  equally  and  their  heirs  makes  them  tenants  hi  common,  525, 

526 
effect  of  express  limitation  to  survivors  or  survivor,  527 
devise  or  bequest  to  two  or  more  generally,  makes  a  joint-tenancy,  530 
of  effect  of  two  different  dispositions  of  same  estate  in  a  will,  532 
where  no  expressions  occur  to  favour  tenancy  in  common  courts  will  not 

build  the  construction  on  conjectural  grounds,  532 
provision  for  survivorship  of  snares  among  tenants  in  common  will  not 

extend  without  express  words  to  accruing  shares,  534 
accruing  shares,  when  they  survive,  535 
presumptions  in  parol  evidence,  536 

satisfaction  of  legacies  and  portions,  536 
of  presumption  against  double  portions^  536 
legacy  from  parent  to  child,  presumed  to  be  for  portion,  536 
aliter,  if  by  stranger,  536 

putative  father  considered  as  stranger  to  his  illegitimate  child,  538 
advancement  to  child  on  marriage  does  not  deprive  him  of  residue,  539 
satisfaction  of  legacies  and  portions,  536 

bequest  of  money  not  satisfied  by  gift  of  annuity,  539 
parol  evidence  admissible  to  qualify  the  effect  of  advancement,  639 
advancement  after  date  of  will,  may  satisfy  legacy,  540 
debts  paid  by  legacies, 

legacy  by  debtor  to  creditor,  greater  than  or  equal  to  debt, 
presumed  satisfaction,  540 
when  not  a  satisfaction,  541 
of  distinction  between  presumptions  and  positive  rules  of  construction, 
542 
double  legacies, 

effect  of,  when  given  by  same  instrument,  543 

different  instrument,  543 
presumption  of  courts  in  cases  of  double  legacies  in  same  and  different 
instruments,  544,  545 

whether  parol  evidence  is  admissible  to  determine,  546,  547 
ambiguities.     See  tit.  Ambiguities. 

rules  of  construction  not  to  be  opposed  by  extrinsic  evidence,  567,  et  scq. 
revocation  of,  see  tit.  Revocation. 
republication  of,  see  tit.  Republication. 
Wine, 

does  not  pass,  under  bequest  of  furniture,  I.  366 
Witnesses, 

need  not  see  contents  or  writing  of  will,  I.  21. 

nor  testator  actually  sign,  95,  et  seq. 
may  subscribe  at  different  times,  124 
qualification  of,  108,  et  seq. 
what  offences  disqualify,  108 

infamy  of  offence,  and  not  punishment,  which  disqualifies,  108 
competency  of,  when  restored  by  the  King's  pardon,  1 10 
the  word  "  credible'9  understood  as  competent,  110 
rules  regarding,  when  devisees  or  legatees,  1 12,  et  seq. 
executor  when  good  witness,  118 

if  all  deny  their  signature,  devisee  may  still  prove  the  execution  of  will,  130 
one  witness  may  prove  the  attestation  of  others,  1 30  . 
when  all  must  be  examined,  136 
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if  one  be  dead,  proof  of  handwriting  may  be  ready  1.  137 
if  beyond  sea,  whether  handwriting  may  be  proved,  157, 135 
number  of,  necessary  to  prove  will  of  personalty,  184,  185 

Words  and  Phrases* 

construction  of,  in  a  will,  see  tit  Will* 

Y. 

York, 

of  distribution  by  custom  of,  II.  258 

death's  part  259 

widow's  part  259 

child  or  children's  part,  259 

cases,  shewing  interest  of  parties,  260  to  263 
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